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PREFACE. 


This  book  is  intended  to  meet  the  ever-increasing  demands 
of  the  busy  practitioner  and  the  law  student.  Attempt  has  been 
made  to  explain  clearly  the  various  provisions  of  the  new  Regula¬ 
tion  and  to  point  out  the  changes  introduced  therein.  Comparison 
has  also  been  instituted  between  the  provisions  of  our  Regulations 
(both  the  repealed  and  the  new)  and  those  of  the  Indian  Limita¬ 
tion  Act,  IX  of  1908.  Everywhere  references  to  the  provisions  of 
the  repealed  Regulation  and  to  the  British  Indian  Act  have  been 
followed  by  references  (within  brackets)  to  the  corresponding 
provisions  of  the  new  Regulation.  No  pains  have  been  spared  to 
make  the  work  as  comprehensive  as  possible  by  the  publication 
of  all  the  Travancore  Rulings,  whether  found  in  the  authorized 
reports  or  otherwise,  as  well  as  all  the  most  important  Unreported 
Rulings  of  our  High  Court.  The  cases  cited  in  the  book  contain 
a  substantial  synopsis  of  all  the  decisions.  The  old  law  has  also 
been  cited  in  order  to  assist  the  reader  to  understand  fully  the 
gradual  development  of  the  law  on  any  particular  subject  and  the 
differences  between  the  old  and  the  new  Regulations.  The  prin¬ 
ciples  of  cases  decided  under  the  old  Regulations,  no  doubt,  shed 
much  light  in  deciding  cases  arising  under  the  later  Regulations. 
Cases  referred  to,  distinguished,  approved,  relied  on,  dissented 
from  and  over-ruled  have  been  mostly  noted  and  while  doing  so 
opportunity  has  not  been  missed  to  give  prominence  to  the  latest 
rulings.  Rulings  rendered  obsolete  by  the  new  Limitation  Regu¬ 
lation  have  been  prominently  pointed  out  to  be  no  longer  good 
law  so  as  to  avoid  misconception.  An  endeavour  has  also  been 
made  to  incorporate  the  latest  decisions  of  all  the  British  Indian 
High  Courts  as  well  as  of  the  Privy  Council. 

It  has  also  been  thought  desirable,  for  facilitating  a  com¬ 
parative  study  of  the  subject,  to  incorporate  in  the  Appendices  to 
the  book  all  the  previous  Limitation  Regulations  as  well  as  the 
British  Indian  Limitation  Act,  IX  of  1908.  In  the  last  Appendix 
are  collected  together  all  the  important  provisions  relating  to 
limitation  enacted  in  the  other  Regulations  of  the  State  so  that 
they  may  be  available  for  reference  in  one  place.  A  supplement 
has  been  added  to  incorporate  the  rulings  which  have  appeared 
since  this  book  had  gone  to  the  Press. 
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PREFACE 


If  the  members  of  the  legal  profession  and  the  student  of 
law  find  this  book  useful  and  helpful  to  them  to  any  extent,  I  shall 
feel  myself  fully  compensated. 

I  will  be  failing  in  my  duty  if  I  do  not,  in  this  connection, 
express  my  indebtedness  to  Mr.  Justice  P.  Raman  Tampi  B.  A.,M.  L., 
tor  having  enriched  this  book  with  a  very  useful  and  valuable 
“  Foreword.’*  I  also  acknowledge  my  indebtedness  to  my  learned 
friend  Mr.  R.  G-opala  Pillai  B.  A.,  B.  L  ,  High  Court  Vakil,  for  the 
invaluable  help  he  has  rendered  me  in  writing  this  book. 


Trivandrum,  1 
gist  February  1927.  j 


M.  N.  P.  P. 


FOREWORD 


The  well-understood  rule  of  the  Roman  Law  was  that  the 
action  exists  as  long  as  the  right  which  grounds  it.  An  excep¬ 
tion  from  this  rule,  however,  is  made  by  the  limitation  of  ac¬ 
tions,  i.  e.,  the  extinction  of  the  rights  of  action  by  non-exercise 
during  a  certain  time.  This  obtains  for  the  greater  certainty  and 
stability  of  the  law.  In  the  Classical  Law,  the  absence  of  such 
restrictions  as  to  civil  action  was  the  rule;  the  actions  depending 
upon  .prescription  formed  the  exception.  To  the  latter  belonged 
especially  actiones  honorariae,  practoriae  the  prescription  to  which 
was  limited  generally  to  an  annus  ut.ilis  and  acditiciae  in  which 
the  prescription  was  limited  to  a  'still  shorter  period.  Besides 
these,  there  was  for  actions  in  respect  of  ownership  a  prescrip¬ 
tion  of  ten  to  twenty  years  under  special  conditions.  The  pres¬ 
cription  was  made  operative  in  the  form  of  a  plea  to  the  action 
(exceptio).  By  a  constitution  of  Theodosius  II  (A.  D.  424)  the 
perpetuae  actiones  were  made  subject  to  a  thirty  years’  prescrip¬ 
tion;  for  certain  actions  later  on,  the  time  of  prescription  was 
extended  to  forty  years.  By  this  time  perpetuae  actiones  were 
understood  to  be  those  falling  under  prescription  in  thirty  years 
or  more;  temporaries,  those  falling  under  prescription  in  a  shorter 
time.  The  prescription  begins  with  the  actio  morta,  without  refer¬ 
ence  to  knowledge  of  the  right  of  action:  it  is  interrupted  by  the 
commencement  of  a  suit,  not  by  private  remonstrance.  The  effect 
of  prescription  consists  in  the  indirect  extinguishment  of  the 
right  of  action,  but  not — at  least  in  real  rights — of  the  right  that 
underlies  it.  Prescription,  however,  was  one  recognised  mode 
of  the  acquisition  of  property.  It  is  no  more  than  usucapio  in 
the  wider  sense,  and  is  consequently  acquisition  of  ownership  by 
continued  possession  of  a  thing.  It  rests  upon  the  consideration 
that  length  of  time  affords  legal  security  to  relations  of  fact;  its 
object  is  to  establish  legal  certainty  as  to  the  ownership  of  a  thing 
by  supplementing  an  ownership  acquired  defectively  or  merely  so 
as  to  be  supported  by  insufficient,  evidence.  The  Roman  Law 
recognised  two  kinds  of  prescription,  amalgamated  by  Justinian; 
the  strictly  civil,  usucapio  (in  the  narrower  sense,)  which  yielded 
Quintarian  ownership;  and  the  latter  longi  temporis  possessio 
derived  from  the  jus  gentium,  with  which  extraordinary  pres¬ 
cription  connects  itself,  as  particular  species  of  prescription, 
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The  requisites  of  the  former  were;  usucapion  for  one  year  in.  the 
case  of  movables  and  two  years  in  the  case  of  immovables;  conti¬ 
nuous  possession  during  the  period,  such  possession  including  suc¬ 
cession  to  the  prescription  of  the  predecessor,  but  originally  ex¬ 
cluding  addition  of  the  time  of  possession  by  the  auctor  (accessio 
possessions);  the  commencement  of  such  possession  bona  fide  and 
justo  titulo;  and  the  acquisition  of  possession  in  the  conviction — 
justified  by  circumstances  and  resting  upon  an  excusable  mis¬ 
take  of  fact — of  the  legal  origination  of  the  acquisition,  and  not 
merely  based  on  a  putative  title,  based  on  an  erroneous  sup¬ 
position  or  ignorantia  juris.  But  the  whole  requisite  of  the  bona 
fides  and  justus  titulus  disappeared  in  the  older  law,  in  respect  of 
usucapio  ex  Rutiliana.  constitutions,  of  usucapio  pro  herede,  of 
usucapio  ex  praediatura,  and  of  usureceptio  of  the  thing  mancipated, 
jiduciae  causa.  Usucapio  further  pre-supposed  commercium  of 
the  subject,  possibility  of  Quiritarian  ownership  of  the  thing,  and 
susceptibility  of  the  thing  for  usucapion,  thus  excluding  res  extra 
commercium,  stolen  goods,  and  fundi  vi possessi.  The  effect  of 
usucapion  was  the  conversion  ot  the  (bonae  fidei)  possessio  or  of 
Bonitarian  ownership  into  that  which  was  Quiritarian. 

Already  in  the  earlier  Classical  Law  where  originated  a 
mode  of  security  for  the  possession  of  provincial  estates  continued 
fer  ten  years  inter  presentes,  for  twenty  years  inter  absehtes,  and 
acquired  with  justum  initium,  which  for  the  possession  of  Peregrini 
supplied  the  place  of  usucapion.  This  was  the  longi  temporis 
■praescriptio  s  exceptio,  against  the  owner’s  rei  vindicatio.  In  course 
of  time  this  was  converted  into  a  true  prescription  of  ownership 
(longi  temporis  possessio),  applicable  to  Italian  estates  and  for 
Roman  citizens  likewise.  Justinian  amalgamated  this  longi  tem¬ 
poris  possessio  with  the  civil  usucapio  in  such  a  way  that  thence¬ 
forth  only  the  former  should  obtain  in  immovables,  but  that  for 
movables  a  prescription  of  three  years  (usucapio  in  the  restricted 
sense)  was  laid  down.  Further,  the  limitation  of  the  action  of 
ownership  as  an  extraordinary  kind  of  prescription,,  longissimi 
temporis  possessio,  was  recognised  by  Justinian,  its  sole  requisite 
being  bona  fides  on  the  part  of  the  possessor  and  it  being  merely 
available  against  persons  subject  to  Limitation  of  Actions.  Praetor¬ 
ian  Servitudes  arose  inter  alia  by  prescription — longa  (juris  quasi) 
possession — that  is, uninterrupted  exercise,  continued  for  ten  years’ 
inter  presentes,  twenty  years  inter  absentes  of  the  privilege  form¬ 
ing  the  subject  of  the  servitude,  without  regard  to  bona  tides  and 
justus  Utu'lus, 
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It  will  be  seen,  therefore,  that  what  is  called  Limitation  or 
the  prescription  of  actions  forms  an  exception  to  the  general  rule 
that  so  long  as  the  right  for  the  possession  of  which  an  action  is 
to  be  instituted  lasts,  it  depends  on  the  entitled  party  whether  and 
when  he  will  institute  such  action.  The  right  of  action  was  per¬ 
petual  as  a  rule  in  the  old  Eoman  Law,  while  gradually  temporal 
actions  gained  ground.  The  extinction  of  actions,  because  of 
neglect  to  institute  them  within  the  legal  term  is  called  the  pres¬ 
cription  of  actions,  this  being  a  kind  of  extinctive  prescription. 

Some  actions,  according  to  Justinian, are  not  subject  to  pres¬ 
cription,  e.  g.,  the  action  of  the  Fiscus  for  arrears  of  revenue. 
Prescription  does  not  run  against  the  actions  of  pupils  during  im- 
pubescence  and  tutelage.  Respecting  this  extinctive  prescription 
of  actions,  there  are  certain  special  rules. 

(1)  The  legal  principle  is  founded  solely  on  the  negligence 
of  the  party  entitled  to  prosecute  his  right,  hence  no  question  of 
the  defendant’s  buna  fides  arises. 

(2)  The  prescription  of  an  action  begins  only  at  the  time 
when  the  right  of  action  accrues,  and  when  it  is  possible  for  the 
plaintiff  to  institute  it. 

(3)  The  term  of  prescription  in  actions  which  are  ex¬ 
tinguished  in  a  specified  number  of  years  is  always  an  unbroken 
succession  of  time  ( tempus  contin  uum),  and  in  some  temporal  ac¬ 
tions  the  juridical  days  (tempus  utile),  hut  in  no  case  is  the  pres¬ 
cription  completed  till  the  last  day  of  the  term  (dies  novissimus)  has 
wholly  passed. 

(4)  The  prescription  of  a  right  of  action  is  interrupted  by 
the  institution  of  the  action,  or  by  entering  a  protest  in  the  proper 
form,  or  by  the  express  or  tacit  acknowledgment  of  the  debt  by 
the  debtor  within  the  term  of  prescription. 

.(5)  The  effect  of  the  prescription  of  an  action  is  that  it 
founds  a  peremptory  exception  against  the  action. 

(6)  A  restitution  is  never  granted  where  the  term  of  pres¬ 
cription  of  thirty  or  more  years  has  passed. 

It  need  scarcely  be  pointed  out  that  the  Law  of  Limitation 
(including  prescription)  codified  by  the  British  Indian  Legislature 
and  by  our  own  is  based  on  the  principles  of  Roman  Law  briefly 
indicated  above.  The  morbid  sentimentalist  or. the  hypercritical 
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moralist  may  bewail  the  existence  of  pleas  resting  on  limita¬ 
tion  or  estoppal.  It  may  be  objected  that  such  pleas  encourage 
the  perversion  of  justice  as  very  often  truth  is  thereby  sacri¬ 
ficed.  But,  so  long  as  the  object  of  the  law  is  the  promo¬ 
tion  of  the  public  weal,  the  one  aim  that  should  be  kept  in  view 
is  that  it  should  conduce  to  the  peace  and  prosperity  of  the  State 
by  refusing  to  keep  alive  stale  claims  without  check  or  hindrance. 
Security  of  property  will  be  perpetually  endangered  if  rights  are 
incapable  of  being  settled  and  regulated  within  reasonable  periods. 
Certainty,  stability  and  order  are  the  supreme  ends  of  the  law. 
The  absence  of  these  brings  about. chaos.  That  is  why  those  who 
seek  the  aid  of  Courts  are  required.,  to  be  vigilant  and  to  be  bound 
by  rules  and  principles.  The  rules  of  res  judicata,  Us  pendens, 
estoppal  and  limitation  have  been  devised  for  the  protection  of 
the  vigilant  and  the  wary  against  the  inertia  and  apathy  of 
their  rivals. 

The  main  rules  found  imbedded  in  the  Roman  Law  are 
essentially  sound.  They  have  stood  the  test  of  time  and  have 
been  adopted  and  adapted  by  the  British  and  Continental  Courts 
and  Legislatures  from  time  to  time.  A  careful  study  of  these 
rules  of  law  will  enable  the  Indian  lawyer  to  realise  that  the 
Statute  of  Limitations  is  not  a  collection  of  arbitrary  assumptions, 
but  is  an  edifice  founded  on  intelligible  and  rational  hypotheses 
consistent  with  man’s  every  day  needs  and  adequate  for  the 
stabilisation  of  the  conflicting  forces  which  threaten  the  security 
and  tranquility  of  the  State. 

The  Roman  Law  clearly  recognised  the  distinction  between 
what  we  are  accustomed  to  call  limitation  and  prescription.  The 
former  was  a  plea  or  exception  available  to  the  defendant,  while 
the  latter  is  in  its  very  nature  a  foundation  of  rights.  The 
plaintiff,  who  sues  after  the  expiry  of  the  terra  of  limitation,  fails 
to  enforce  his  right  or  obtain  the  remedy  he  seeks;  but  his  right  is 
not  thereby  extinguished.  In  other  words,  he  may  not  succeed  as 
the  plaintiff  in  a  suit,  but  his  right  is  preserved  to  the  extent 
that  he  may  set  it  up  as  a  shield  when  attacked.  When,  how¬ 
ever,  the  law  of  prescription,  as  we  now  understand  it,  prevails 
in  the  case  of  property,  the  party  who  neglects  to  claim  it  within 
tim.e,  is  deprived  of  his  rights  altogether  by  reason  of  his  adver¬ 
sary’s  hostile  possession  for  a  specified  period. 

The  above  observations  are  intended  rather  as  a  stimulant 
to  the  junior  members  of  the  profession,  who,  it  is  hoped,  will  find 
ample  field  for  deep  research  and  persistent  endeavour  in  any 
jgaltn  qf  l?iw  they  wish  to  specialise  in, 
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Mr.  M.  N.  Parameswaran  Pillai’s  pioneer  attempt  as  a 
commentator  is,  I  am  persuaded  to  think,  matter  for  gratification. 
The  young,  plodding  lawyer  can  do  no  better  than  devote  his 
spare  hours  to  methodical  study  and  useful  compilations.  He 
helps  himself  and  wins  the  appreciation  of  others  by  such 
steady  work.  I  am  confident  that  the  members  of  the  profes¬ 
sion  and  the  judiciary  will  find  this  work  indispensable.  I  wish 
I  had  more  time  and  more  capacity  at  my  command  to  write 
something  worthy  of  the  author’s  work,  but  X  assure  him  that  my 
sincere  hopes  and  good  wishes  are  with  him. 

'si 
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MAVELIKARA 
21st  Feb.  im. 


P.  RAMAJST  TAMPL 
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There  is,  no  doubt,  an  idea  prevalent  among  some  especially 
among  the  moralists  that  the  Law  of  Limitation  is  a  codification 
or  collection  of  arbitrary  rules  and  principles  which,  on  account 
of  their  operation,  affect  natural  and  substantial  justice.  It  is 
true  that  it  is  a  law  made  by  human  agency  and  as  such  it  is 
human  law  as  opposed  to  the  Law  of  Nature.  Although  it  is 
human  law  or  the  Law  of  Nations,  it  is,  ho  doubt,  founded  upon 
the  most  intelligible,  sound  and  rationalistic  hypothesis  conform¬ 
able  with  the  Supreme  Law  of  Nature  and  is  intended  to  satisfy 
also  the  every  day  needs  of  man  and  society  at  large.  Nature  has 
not  herself  established  an  exclusive  right  of  property  over  things 
but  she  approves  of  its  establishment  for  the  peace,  safety  and  the 
advantage  of  human  society.  The  preservation  of  peace  and 
tranquility  and  the  prevention  of  disorder  and  confusion  in  society 
are  the  supreme  ends  of  the  Law  of  Limitation,  as  they  are  of 
the  Law  of  Nature.  To  this  extent  the  Law  of  Limitation  is  sub* 
stantially  the  same  as  the  Law  of  Nature. 

The  Law  of  Limitation  and  Prescription  is  founded  upon 
public  policy  and  conveirie.nce ,  i.  e.,  it  is  based  upon  utility  more 
than  upon  equity.  To  secure  the  quiet  and  repose  of  the  com* 
munity,  it  is  necessary  that  title  to  property  and  matters  of  right 
in  general  should  not  be  in  a  state  of  perpetual  uncertainty,  doubt 
and  suspense.  The  Law  of  Limitation  and  Prescription  is  inten* 
ded  to  prevent  this  uncertainty,  doubt  and  suspense.  It  not  only 
aims  to  quiet  disputes  between  individuals,  but  in  the  interests 
of  the  public  declare  that  the  possession  of  property  for  a  certain 
length  of  time  is  directly  or  indirectly  a  good  title.  A.  person 
who  has  been  long  in  possession  acquires  a  credit  which  is  attri¬ 
butable  to  such  possession,  and  it  is  of  immense  importance  to 
the  public  that  his  possession  thus  acquired  should  not  be  lightly 
disturbed.  Unlimited  and  constant  litigation  will  naturally  dis¬ 
turb  the  peace,  create  confusion  and  disorder  and.  even  shake  the 
very  fabric  of  society.  It  is,  therefore,  expedient  that,  the  possi¬ 
bilities  of  litigation  should  be  limited  and  restricted  so  that  the 
natural  growth  or  progress  of  society  may  not  be  retarded.  The 
interests  of  the  state,  therefore,  require  that  stale  claims  should 
not  be  kept  alive  for  ever,  and  that  a  period  should  be  put  to 
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litigation.  The  Law  of  Limitation  and  Prescription  prescribes 
this  limit.  It  prevents  persons  from  enforcing  their  own  rights 
and  disputing  the  rights  of  others,  after  a  certain  period  of  time 
and  thus  quiets  titles,  facilitates  transfers  and  enhances  the  value 
of  property.  It  also  enables  men  to  reckon  upon  security  from 
further  claim  and  to  act  upoii  it. 

In  every  country  we  observe  that,  as  the  progress  of  society 
and  the  development  of  commerce  inevitably  lead  to  the  multipli¬ 
cation  of  contracts  and  the  frequency  of  intercourse  between  man 
and  man,  which  enlarges  the  field  of  dispute  and  litigation,  the 
Legislature  has  to  interfere  to  check  litigation  by  rules  of  limita¬ 
tion.  Thus  in  England  there  was  no  statute  limiting  personal 
actions  (or  actions  ex-contractu  and  ex-delictu.j  until  the  reign  of 
James  I,  and  the  ancient  Hindus,  who  were  by  no  means  a  com¬ 
mercial  people  had  no  such  law.  The  necessity  for  putting  a 
limit  to  litigation  arises  also  from  the  perishable  nature  of  man 
and  all  that  belongs  to  him.  In  the  beginning,  when  the  people 
are  mostly  ignorant  and  suits  cannot  be  carried  on  except  at  great 
sacrifice  of  time  and  money,  we  find  longer  periods  of  limitation 
being  allowed,  but  as  knowledge  is  diffused  and  the  administration 
of  justice  becomes  regular  and  pure,  the  periods  of  limitation  are 
safely  abridged. 

Reasons  of  public  policy  having  dictated  the  enactment  of 
the  Law  of  Limitation,  the  Legislature  has  expressly  declared 
that  whether  the  defence  of  limitation  be.  pleaded  or  not,  the 
Courts  whether  of  first  instance  or  of  appeal  are  bound  to  give 
effect  to  such  Law  (vide  Section  3  of  the  Limitation  Regulation). 
The  provisions  Pf  this  Section  are  mandatory  and  are  to  be  given 
effect  to  even  though  the  point  of  limitation  is  taken  at  a  late 
Stage  of  the  case  (34.  C.  941  F.  B).  The  bar  of  limitation  cannot  be 
waived,  and  suits  and  other  proceedings  must  be  dismissed  if 
brought  after  the  prescribed  periods  of  limitation.  0.  ?.  r.  11  of 
the  Civil  Procedure  Code  is  also  imperative,  .and  if,  on  the  face 
of  the  plaint,  it  appears  that  the  right  of  action  is  time-barred, 
the  Oourfe.  must  reject  it.  The  law  of  limitation  and  prescription 
is  imperative  and  absolutely  binding.  It  cannot  be  altered  or 
derogated  from,  by  private  compacts.  An  agreement  by  a  person 
against  whom  a  cause  of  action  has  arisen,  that  he  would  not 
take  advantage  of  the  statute,  cannot  affect  its  operation  on  the 
original  cause  of  action,  unless  indeed  such  agreement  amounts 
.to  an  acknowledgment  of  liability  which  the  Statute  itself  re¬ 
cognises  as  an  exception  to  the  rule  (vide  Sections  19  to  22),  The. 
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period  of  limitation  cannot  be  extended  by  express  agreement 
between  the  parties  nor  can  it  be  extended  by  agreement  which 
can  be  implied  from  circumstances.  It  is  the  duty  of  the  Court, 
to  give  effect  to  a  bar  by  limitation  though  the  parties  waive  it. 
(44.  I.  C.  570 J, 

t/Tbelawoi  Limitation  limits  the  time  after  whioh  a  suit 
or  other  proceedings  cannot  be  maintained  in  a  Court  of  law 
whereas  Prescription  prescribes  the  period  at  the  expiry  of  which 
a  substantive  or  primary  right  is,  under  certain  circumstances, 
.acquired  or  extinguished.  Prescription  is -acquisitive  and  extinctive 
and  directly  affects  the  substance  of  the  right  its.elf  and  as  such 
comes  under  department  of  Substantive  Law;  Limitation,  other¬ 
wise  known  as  restrictive  prescription,  does  not'affect  the  exis- . 
tence  or  continuance  of  primary  rights,  whether  m  rem  or  in  per¬ 
sonam.  It  affects  the  form  of  judicial  remedy,  only,  and  is,  there¬ 
fore,  apart  of  Adjective  or  Formal  Law.  The  Law  of  Limitation 
is  a  law  relating  to  procedure  having  reference  only  to  the  lex 
fori.  Where  a  particular  provision  of  limitation  not  only  bars 
the  remedy  but  extinguishes  the  right,  it  ceases  to  be  merely 
Adjective  Law  or  law  which  regulates  the  practice  of  the  forum. 
It  then  becomes,  in  so  far  as  it  extinguishes  rights>  a  part  of  the 
Substantive  Law  ot  the  place.  The  rule  laid  down  in  Section  29 
of  the  Limitation  Regulation  is,  therefore,  a  rule  of  Substantive 
Law. 

In  regard  to  statutes  of  Limitation  or  Prescription  of  suits, 
there  is  no  doubt  that  they  are  strictly  questions  affecting  the 
remedy  and  not  questions  upon  the  merits.  It  is  one  of  the  re¬ 
cognised  principles  of  International  Law,  that  questions  affect¬ 
ing  the  remedy  as  distinguished  from  those  affecting  the  merits, . 
are  to  be  decided  according  to  the  law  of  the  forum.  Section 
11  lays  down  that  remedies  as  distinguished  from  rights  are  to 
be  pursued  according  to  the  law  of  the  place  where  the  action 
is  instituted.  All  suits  must  be  brought  within  the  period  pres¬ 
cribed  by  the  local  law  of  the  country  where  thesu.it  is  brought, 
otherwise,  the  suit  will  be  barred.  According  to  section  11  the 
interpretation  of  contract  must  be  governed  •  by  the  law  of  the 
country  where  it  was  made  and  the  mode  of  suing  and  the  time 
within  which  the  action  must  be  brought  must  be  governed  by 
the  law  of  the  country  where  the  action  is  brought.  The  object 
of  the  Statute  ot  Limitation  is  to  fix  certain  periods  within  which 
suit  shall  be  brought  in  the  Court  of  the  State,  whether  they  are 
brought  by  or  against  subjects,  or  by  or  against  foreigners.  And 
there  pan  be  no  just  reason  and  no  sound  policy  in  allowing  higher 


xii 


INTRODUCTION 


privileges  to  foreigners  than  are  allowed  to  subjects.  [13 
T.  L.  R.  207  (208)].  It  is  also  a  well-recognised  rule  of  law  that 
when  the  execution  of  a  foreign  decree  is  sought  it  is  the  Law  of 
Limitation  of  the  executing  Court  that  applies  and  not  the  law  of 
the  Court  that  passed  the  decree.  [38  T.  L.  R.  157  (159)]. 

Legislature  has  full  authority  to  pass  retrospective  laws 
even  to  the  divestment  of  vested  rights,  but  when  it  intends  to  do 
so,  it  does  so  either  by  expression  or  unmistakable  indication  on 
the  face  of  the  law  itself.  In  the  absence  of  any  suoh  guides  to 
the  ascertainment  of  the  intention  the  presumption  is  that  a  statute 
depriving  the  subject  of  a  vested  right  is  not  retrospective.  But 
such  a  presumption  does  not  exist  where  a  statute  is  remedial  and 
merely  affects  the  procedure  in  Courts  of  justice.  The  Statute  of 
Limitation  is  a  measure  regulating  procedure,  and  as  such,  it  ought 
notin  the  absence  of  a  clear  indication  to  the  contrary,  to  be 
retrospectively  construed  so  as  altogether  to  deprive  a  plaintiff  of 
a  vested  right  of  action  or  proceeding,  or  to  deprive  a  defendant  of 
any  right  to  treat  the  claim  against  him  as  already  barred.  But  it 
may  be  retrospectively  construed  so  as  only  to  shorten  or  lengthen 
the  period  of  limitation.  (Vide  Section  31).  When  the  retrospective 
application  of  an  Adjective  Law,  such  as  the  Law  of  Limitation, 
would  destroy  a  vested  right  (such  as  a  right  to  revive,  an  abated 
suit)  or  inflict  such  hardship  or  injustice  as  could  not  have  been 
within  the  contemplation  of  the  Legislature,  then  such  law  is  not, 
any  more  than  any  other  statute,  to  be  construed  retrospectively. 
The  Limitation  Regulation,  VI  of  1100,  when  it  emerged  out  of  the 
Select  Committee  had  34  Sections  in  all,  but  the  last  section  was, 
however,  taken  away  by  the  Legislature  at  the  time  of  the  final 
discussion  of  the  Bill,  as  that  Section  aimed  to  give  retrospective 
operation  to  Article  119.  It  has  been  laid  down  in  9  T.  L.  R.  app.  2 
that  no  law  has  retrospective  effect  unless  it  is  so  clearly  ex¬ 
pressed  by  the  Legislature  (see  also  7  T.  L.  R.  app.  57  and  11 
T.  L.  R.  42). 

How  far  is  the  Law  of  Limitation  applicable  to  Cri m inal 
proceedings  ?  The  old  theory  was  that  the  king  could  not  be 
ghilty  of  any  latches.  It  followed  from  this  theory  that  the  Civil 
claims  of  the  Crown  as  well  as  Criminal  prosecutions,  which  are 
always  instituted  in  the  name  of  the  Sovereign  might  be  com¬ 
menced  at  any  distance  of  time.  But  modern  legislation  has,  how-  ■ 
ever,  largely  qualified  this  rule.  The  Law  of  Limitation  in  this 
country,  even  now  does  not,  with  a  few  exceptions,  apply  to  ■ 
Criminal  prosecutions.  It  may  be  mentioned  here  that  Section  173 
qf  the  Qriminal  Procedure  Code  prespribqs  a  peripd  of  limitation  qf 
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six  months  when  a  Court  sanctions  a  prosecution  for  an  offence 
against  public  justice,  Article  144  prescribes  periods  of  limitation 
for  preferring  complaints  in  respect  of  certain  offences  under  the 
Travancore  Penal  Code  and  Articles  138,  140,141  and  143  prescribe 
periods  for  criminal  appeals.  With  regard  to  the  civil  right  of  the 
Crown  it  is  governed  by  the  provisions  of  Article  137. 

As  the  Limitation  Regulation  is  a  measure  which  restricts 
or  tabes  away  existing  rights  and  is  so  far  a  disabling  Regulation, 
its  provisions  should  be  construed  with  reasonable  strictness  so  that 
they  may  not  operate  with  unnecessary  stringency.  A  Law  of 
Limitation  may  appear  to  operate  harshly  or  unjustly  in  particular 
cases  ;  it  must  be,  if  unambiguous,  be  applied  with  stringency. 
Where  the  language  of  the  law  is  ambiguous,  the  theory  of  the 
law  may  be  taken  into  consideration  in  order  to  avoid  a  result 
which,  according  to  the  theory,  would  be  extremely  unjust.  If  the  ; 
provisions  of  any  article  are  ambiguous  or  of  doubtful  import,  the  | 
benefit  of  the  doubt  or  ambiguity  should  be  given  to  the  suitor. 
[13  T.  L.  J.  332  (335)].  But  in  28  T.  L.  R.  151  (164)-3  T.  L.  J.  128  ? 
(140)  a  Full  Bench  of  the  High  Court  held  that  the  Statute  of; 
Limitation  as  it  takes  away  vested  rights,  should,  for  that  reason,  i 
he  liberally  construed  as  to  advance  and  not  retard  justice. 

No  doubt  the  Law  of  Limitation  does  not  ensure  justice  in 
every  case.  Honest  persons  who  have  not  really  abandoned  their 
claims  may  some  times  suffer  loss  by  reason  of  this  law,  but  it  is 
nevertheless  expedient  that  the  general  good  of  the  community 
should  be  purchased  at  the  expense  of  some  individual  hardship. 
The  law  always  aims  at  the  greatest  good  of  the  greatest  number. 
The  principle  is  that  the  law  assists  the  vigilant  and  not  those  who 
sleep  over  their  rights.  Vigilantibus,  non  dnrmientibus  jura  sub- 
veniunt. 

It  has  been  laid  down  in  several  cases  that  the  Limitation 
Regulation  is  not  applicable  to  pleas  raised  by  way  of  defence  to 
the  claim  of  the  plaintiff  in  a  suit.  [6  T.  L.  J.  81  (87)  ;  3  T.  L.  J.  356  ; 

4  T.  L.  J.  (326) ;  1  T.  L.  J.  154],  The  policy  of  the  law  especially 
where  the  moral  justice  of  the  case  requires  it  to  do  so,  is  to  listen 
to  any  fair  ground  on  the  plaintiff’s  part  which  takes  away  his 
case  out  of  the  Statute  of  Limitation 'and  conversely  to  welcome 
the  defence  of  the  statute  where  there  is  a  moral  right  in  the  defen¬ 
dant  to  be  protected  ^gainst  the  claim  of  the  plaintiff.:  and  subject 
to  that  the  Statute  of  Limitation  must  have  its  full  effect  given 
to  it.  [13  T.L.  J.  148  (150)]. 

Closely  connected  with  the  Law  of  Limitation  and  Pres¬ 
cription  is  the  doctrine  of  Ige/ies  and  acquiescence,  Laches, 
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should  be  distinguished  from  acquiescence.  Lapse  of  time  or  delay 
in  suing,  unaccounted  for  by  disability,  ignorance  (of  fact,  if  not  of 
law)  or  other  circumstances,  constitute  .laches.  Laches  is  merely 
passive,  while  even  indirect  acquiescence  implies  almost  active 
assent.  Laches  or  delay  is  evidence  of  acquiescence  when  the 
conduct  of  parties  during  the  interval  raises  a  presumption  of 
assent.  Acquiescence — that  is,  indirect  acquiescence— has  been 
defined  as  quiescence  under  such  circumstances  as  that  assert 
may  be  reasonably  inferred  from  it,  and  as  such,  is  no  more  than 
an  instance  of  the  law  of  estonpel  by  words  or  conduct.  Ip  order 
that  acquiescence  might  take  legal  effect  the  following  conditions 
must  be  fulfilled: — (a)  the  party  acquiescing  must  be  sui  juris 
and  not  an  infant  or  a  lunatic,  (b)  he  must  have  full  knowledge 
or  the  means  of  knowledege  of  the  material  fa.cts  and  circum¬ 
stances  of  the  case,  (c)  he  must  also,  to  a  certain  extent,  be  ap¬ 
prized  of  the  law  or  how  the  facts  of  the  case  will  be  dealt  with, 
if  brought  before  Court  of  Equity. 

Laches  like  Limitation,  deprives  the  party  of  his  remedy ; 
acquiescence  like  prescription,  virtually  deprives  his  right.  Laches 
and  acquiescence  depend  upon  general  principles,  while  Limitation 
and  Prescription  depend  upon  express  law.  The  former  are  con¬ 
clusions  drawn  from  facts  of  each  particular  case,  while  the  latter 
are  matters  of  inflexible  law. 

The  doctrine  of  laches  and  acquiescence,  is  no  defence  to  a 
suit  for  the  enforcement  of  legal  rights.  In  the  case  of  legal 
right  the  Courts  cannot  refuse  relief  on  the  mere,  ground  of  delay 
unless  there  has  been  such  delay  as  to  create  a  statutory  bar.  The 
case  is  different  where  the  plaintiff  endeavours  to  enforce  an  equit¬ 
able  right  or  where  relief  is  sought  on  merely  equitable  grounds. 
The  doctrine  of  acquiescence  (proper)  is  based  on  the  rule  of 
estoppel  in  pais.  If  a  party  has  an  interest  to  prevent  an  act  being 
done,  and  acquiesces  in  it,  so  as  to  induce  a  reasonable  belief  that 
he  consents  to  it,  and  the  position  of  others  is  altered  by  their 
giving  credit  to  his  sincerity,  he  has  no  more  right  to  challenge  the 
act  to  their  prejudice  than  he  would  have  had  if  it  had  been  done 
by  his  previous  license.  That  is  properly  acquiescence.  The  party 
so  acquiescing  cannot  afterwards  insist  on  his  strict  legal  right ;  it 
wjapld  be  unconscionable  to  do  so  and  interference  on  bis  behalf 
(would  be  refused,  even  though  his  right  to  sue  might  not  be  barred 
'by  any  law  of  limitation.  Laches and  acquiescence  may  be  pleaded 
against  either  a  plaintiff  or  a  defendant  but  limitation  may  in 
I  general,  be  pleaded  against  a  plaintiff  only.  The  doctrine  of 
laches  applies  to  such  cases  33  sqits'  for  specific  performance  q( 


INTRODUCTION  xv 

contract  even  if  it  is  brought  within  the  statutory  period  of  three 
years  (I.  L.  R.  2  C.  323).  The  doctrine  of  laches  applies  to  appli¬ 
cation  for  interim  injunction  (I.  L.  R.  6  B.  5)  or  a  suit  for  specific 
performance  of  a  contract  even  if  it  is  brought  within  the  statutory 
period  of  limitation.  The  doctrine  of  laches  and  acquiescence  in 
India  has  been  fully  discussed  in  I.  L.  R.  1  All.  82  and  2  M.  270. 

The  doctrine  ot  laches  in  Courts  ot  Equity  according  to  Lord 
Sel borne,  “is  not  an  arbitrary  or  a  technical  doctrine.  Where  it 
would  be  practically  unjust  to  give  a  remedy  either  because  the 
party  has,  by  his  conduct,  done  that  which  might  fairly  be 
regarded  as  equivalent  to  a  waiver  of  it,  or  where,  by  his  conduct 
and  neglect,  he  has,  though  perhaps  not  waiving  that  remedy,  yet 
put  the  other  party  in  a  situation  in  which  it  would  not  be  reason¬ 
able  to  place  him  if  the  remedy  were  afterwards  to  be  asserted,  in 
either  of  these  cases  lapse  of  time  and  delay  are  most  material. 
But  in  every  case,  if  an  argument  against  relief,  which  otherwise 
would  be  just,  is  founded  upon  mere  delay,  the  delay  ofcourse  not 
amounting  to  a  bar  by  any  Statute  of  Limitation,  the  validity  of 
that  defence  must  be  tried  upon  principles  substantially  equitable. 
Two  circumstances  always  important  in  such  cases,  are,  the  length 
of  the  delay  and  the  nature  of  the  acts  done  during  the  interval, 
which  might  affect  either  party  and  cause  a  balance  of  justice  or 
injustice  iu  taking  the  one  course  or  the  ether,  so  far  as  relates  to 
the  remedy.” 

The  rule  as  to  acquiescence  is  thus  illustrated  by  Lord 
Eldon  ' “When  a  man  builds  a  house  on  land  supposing  it  to  be 
his  own  and  believing  that  he  has  a  good  title,  and  the  real  owner 
perceiving  his  mistake  abstains  from  setting  him- right  and  leaves 
him  to  persevere  in  his  error,  a  Court  of  Equity  will  not  allow  the 
real  owner  to  assert  his  legal  right  against  the  other  without  at 
least  making  him  full  compensation  for  the  money  he  has 
expended.” 

The  Law  of  Limitation  is  not  an  absolute  rule.  The  Statute 
recognises  seven  exceptional  circumstances  which  directly  extend 
the  period  of  limitation,  or  which  indirectly  do  so  by  preventing, 
suspending  or  interrupting  the  running  of  time.  Section  4  reoog- 
nises  the  first  exception.  The  fact  that  the  Court  is  closed  ( 
( whether  on  authorised  holidays  or  on  working  days)  during  the 
latter  end  Of  the  prescribed  period  of  limitation,  gives  a  direct  ex¬ 
tension  of  the  period  to  the  day  when  the  Court  re-opens. 
(5  T.  L.  R.  83  ;  see  also  18  T,  L.  R.  83).  This  ground  of  exception 
applies  to  the  limitation  of  suits,  appeals  and  applications  aind  it 
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is  based  on  an  act  which  proceeds  from  neither  of  the  parties 
to  the  case. 

^  Another  statutory  exception  to  the  Law  of  Limitation  is  the 
|  legal  disability  of  the  plaintiff  such  as,  minority,  insanity  or  idiocy 
(vidTSections  6  and  8).  The  operation  of  limitation  is  prevented 
by  the  continued  existence  of  the  disability.  Successive  disabi¬ 
lities  are  provided  for  in  Section  6  (2^  and  disabilities  of  legal 
representatives  are  recognised  in  Section  7  of  the  Regulation. 
This  exception,  is  founded  on  the  involuntary  disability  of  the 

! plaintiff.  This  exception,  unlike  the  first,  applies  only  to  limit¬ 
ation  of  suits  as  well  as  to  applications  for  execution .  The  time  for 
preferring  an  appeal  is  not  extended  by  the  circumstances  of  the 
appellant  being  under  a  disability.  And  further  under  the  old 
Section  (1)  a  minor  was  entitled  to  claim  the  benefit  of  his 
minority  in  respect  of  any  application  and  he  could  make  an 
application  on  attaining  majority  in  any  matter  whatever.  This 
exception  applies  only  to  the  case  of  plaintiffs  under  disabilities. 
"When  the  defendant  or  the  party  liable  to  be  sued  is  under  a  legal 
disability,  no  extension  of  time  is  allowed,  for  there  is  nothing  to 
prevent  the  plaintiff  from  suing  Such  a  party.  Although  for  con¬ 
venience  the  law  recognises  this  ground  of  exemption,  there  is 
nothing  to  preclude  minors,  idiots  or  insane  plaintiffs  to  sue/by 
their  next  friends)  before  the  cessation  of  disability.  The  next 
friend  of  the  person  under  disability  may  bring  a  suit  or  make  an 
application  at  any  time  during  the  continuance  of  the  disability 
whether  the  ordinary  period  of  limitation  has  already  expired  or 
not.  On  the  other  hand  the  failure  of  a  guardian  to  sue  on  behalf 
of  a  plaintiff  before  the  latter  is  qualified  to  act  for  himself  cannot 
affect  the  privilege  which  is  conferred  on  the  plaintiff  in  cases  of 
’legal  disabilities.  The  provisions  of  the  taw  in  favour  of  persons 
under  disability  are  personal  privileges  and  exemptions  attaching 
to  the  person  only,  and  not  to  the  property  or  the  title  of  those  who 
are  under  disability.  (5  T.  L.  J.  249).  It  is  only  when  their 
disability  continues  up  to  the  time  of  their  death  and  they  have  no 
opportunity  of  asserting  their  rights,  that  their  legal  represent¬ 
atives  are  allowed  to  claim  the  special  protection  afforded  by  the 

]law.  The  privilege  does  not  enure  to  the  benefit  of  the  assignees 
from  such  persons  under  disability.  (5  T.  L-  J-  249).  As  against 
such  assignees  time  runs  from  the  actual  cause  of  action 
Qr  the  ordinary  starting-  point  of  limitation,  Section  7  of  the 
Regulation  provides  an  exemption  in  the  case  of  the  legal  repre¬ 
sentatives  under  disability.  The  section  applies  only' to  the  case 
of  a  disqualified  representative  of  a  person  alive  at  the  date  of  the 
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alienation  by  the  widow  (27  T.  L.  R.  92).  Under  the  Marumakka- 
thayam  Law  if  the  adult  members  do  not  institute  the  suit  within, 
the  period  prescribed  by  law.  the  right  of  the  minor  to  institute; 
the  suit  within  three  years  of  his  attaining  majority  will  be' 
barred.  (23  T.  L.  R.  139;  21  T.  L.  R.  174  F.  B;  12  T.  L.  R.  99  h 
4  T,  L.  R.  34).  Section  6  refers  to  cases  where  the  plaintiff  has 
been  under  a  disability  at  the  time  when  his  right  of  action  first 
accrues.  But  Section  7  contemplates  cases  where  the  disability  of 
the  plaintiff  or  the  decree-holder  supervenes  after  the  right  of 
action  has  accrued.  Section  6  deals  with  initial  disability  whereas 
Section  7  deals  with  subsequent  disability.  These  sections  apply 
only  to  suits  and  applications  for  execution.  The  old  section  has 
been  amended  with  a  view  to  restrict  the  applications  mentioned 
therein  to  the  execution  of  decrees  alone. 

Section  8  deals  with  the  disability  of  one  of  several  plaintiff's 
or  applicants  jointly  entitled  to  sue.  In  such  cases  time  will  not 
run  against  any  one  of  them,  if  one  of  them  is  not  capable  of 
giving  a  discharge  without  the  concurrence  of  the  other  or  others 
or  until  the  disability  has  ceased,  but  if  one  of  them  can  give  a 
discharge  without  the  concurrence  of  the  other  or  others,  time  will 
run  against  them  all.  The  cases  reported  in  6  T.  L.  J.  351;  24. 
T.  L.  R.  241  and  20  T.  L.  R.  239  have  been  decided  upon  this  prin¬ 
ciple.  The  burden  of  proving  that  the  disability  of  the  plaintiffs 
as  minors  ceased  only  within  three  years  preceding  the  date  of 
suit  is  on  themselves. 

Although  the  legal  disability  of  a  defendant  is  not  recognised 
by  the  statute  as  a  ground  of,  exemption  yet  Section  13  of  the 
Regulation  is  enacted  to  exclude  the  time  during  which  the 
defendant  has  been  absent  from  India.  But  this  exemption,  pro¬ 
vided  by  Section  13  applies  to  the  limitation  of  suits  only.  In  the 
case  of  the  defendant’s  absence  the  operation  of  limitation  is 
suspended  so  long  as  the  absence  continues.  Under  Section  13 
the  absence  must  be  from  India  and  not  merely  from  Travancore, 
whether  such  absence  is  voluntary  or  involuntary ,  whether  it  occurs 
in  the  beginning  or  any  other  part  of  the  period  of  limitation.  The 
absence  of  the  defendant  from  India,  though  not  a  legal  disability, 
often  makes  it  difficult  for  the  plaintiff  to  prosecute  a  suit  against 
him  and  such  absence  is  therefore  recognised  as  a  ground  for  ex¬ 
tending  the  ordinary  period  of  limitation. 

The  fourth  ground  of  exemption  recognised  by  the  statute 
is  the  one  provided  under  Section  14,  viz,,  abortive  bona  fide  pro¬ 
ceeding  prosecuted  with  due  diligence  by  the  plaintiff  against  the 
defendant  on  the  same  cause  of  action  in  a  court  which  has  no' 
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jurisdiction  or  authority  to  entertain  it.  In  such  cases  the  opera¬ 
tion  of  limitation  is  practically  suspended  so  long  as  the  proceeding 
continues.  This  exemption  applies  to  limitation  of  suits  as  well 
as  to  applications.  The  fourth*  fifth,  sixth  and  the  seventh  grounds 
of  exceptions  are  based  on  certain  voluntary  acts  of  one  of  the 
parties;  the  fourth  is  based  on  the  acts  of  the  plaintiff;  the  fifth  on 
the  acts  of  the  defendant,  and  the  sixth  and  the  seventh  on  the 
positive  acts  of  the  defendant. 

Section  15  provides  another  set  of  exemption,  viz.,  the 
exclusion  of  time  during  which  the  proceedings  are  suspended  or 
stayed  by  injunction  or  order  and  Section  16  deals  with  the  ex¬ 
clusion  of  time  during  which  a  proceeding  to  set  aside  the  sale  has 
been  prosecuted.  Under  Section  17  the  running  of  limitation  is 
checked  in  case  where  a  person,  who  would  if  he  were  living,  have 
a  right  to  institute  a  suit  or  make  an  application,  dies  before  the 
right  accrues,  the  period  of  limitation  shall  be  computed  from  the 
time  when  there  is  a  legal  representative  of  the  deceased  capable 
of  instituting  or  making  such  suit  or  application,  etc.  There  is 
very  great  difference  between  the  operation  of  our  Section  17  and 
the  corresponding  section  of  the  British  Act.  The  section  of  the 
British  Act  applies  only  to  cases  of  death  occurring  before  right  to 
sue  accrues,  but  our  section  relates  not  only  to  such  cases  but  also 
to  cases  where  the  death  occurs  subsequent  to  the  right  to  sue 
accrues.  In  Section  15  a  very  important  change  has  been  introduced 
with  reference  to  the  computation  of  the  period  of  limitation.  Clause 
(2)  of  the  section  provides  that. the  period  of  notice  which  may  be 
prescribed  under  any  Regulation  shall  be  excluded.  The  effect  is 
that  if  under  the  Limitation  Regulation  the  period  is  six  months  a 
party  will  have  nine  months  to  file  a  suit  aginst  Government. 

The  fifth  ground  of  exemption  is  reoognised  by  Section  18 
which  deals  with  fraudulent  concealment  etc.,  by  the  defendant  of 
plaintiff’s  right  to  sue.  In  such  cases  the  operation  bf  limitation 
is  prevented  by  the  fraud,  and  postponed  to  the  discovery  of  the 
fraud.  This  exemption  applies  to  suits  and  applications  only; 

A  sixth  exemption  is  provided'for  in  Section  19.  It  is  based 
on  a  positive  act  of  the  defendant.  Under  this  exemption,  the- 
operation  of  limitation  bar  is  interrupted  by  the  mitten,  acknowledg¬ 
ment  of  liability  signed  by  the  defendant  or  his  agent  and  a  nev) 
period  of  time  commences  to  run  again  from  the  date  of  the 
acknowledgment.  This  ground  applies  only  to  suits. and  appli* 
cations.  The  requisites  of  a  good  acknowledgment  under  Section 
19  are;— 
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(i)  It  must  be  made  with  the  proper  formalities  i.  e.,  it 
,  must  be  in  writing,  signed  by the  party  to  be  charged  therewith  or 
[  his  duly  authorised  agent.  But  a  written  acknowledgment  of  the 

liability  signed  by  a  minor  is  not  a  valid  acknowledgment,  the 
principle  being  that  a  minor  is  not  to  be  allowed  to  do  anything 
to  the  prejudice  of  himself  or  bis  right.  An  acknowledgment  by 
principle  debtor  cannot  keep  the  debt  alive  against  the  surety 
(15  T.  L,  J,  164).  But  an  acknowledgment  hy  a  lawful  guardian 
will  bind  the  ward  provided  the  guardian’s  act  is  for  the  benefit  of 
the  minor  (37  T.  L.  R.  256  =  31  T.  L.  J.  207). 

(ii)  It  must  be  made  before  the  expiration  of  the  prescribed 
period  of  limitation,  (14  T.  L.  J.  216;  14  T.  L.  J.  101;  35 
T.  L.  R.  127  =  9  T.’L.  J.  159;  3  T.  L.  J.  221  =  28  T.  L.  R.  254; 
4  T.  L.  R.  74  ;  2  T.  L.  R.  49  F.  B.).  But  it  has  been  held  in  several 
cases  that  the  karanavan  of  a  Marumakkathayam  Tarwad  is  com¬ 
petent  to  revive  a  barred  debt  on  behalf  of  the  Tarwad  (Kol.  3 ; 
9  T.  L.  R.  100  ;  7  T.  L.  R.  99  ;  7  T.  L.  R.  26).  Such  an  acknow¬ 
ledgment  will  bind  the  Tarwad  provided  the  karanavan  makes  it 
bona  fide  and  in  the  honest  discharge  of  his  duties  and  without  any 
collusion  with  creditors. 

|  (iii)  It  must  be  a  sufficient  admission  of  liability  in  respect 

of  the  property  or  right  claimed.  It  must  be  of  a  subsisting  liabi¬ 
lity  between  the  parties  and  that  the  person  making  the  acknow¬ 
ledgment  must  consciously  admit  that  there  is  an  existing  liability 
in respect  of  the  identical  right  which  is  afterwards  claimed  by 
the  plaintiff.  (15  T.  L.  J.  361  =  41  T.  L.  R.  283  ;  6  T.  L.  J.  232  ; 
35  T.  L.  R.  208;  8  T.  L.  J.  204;  23  T.  L.  R.  36).  The  doctrine  of 
acknowledgments  according  to  the  common  law  of  England  is 
based  upon  a  direct  or  indirect,  express  or  implied  promise  to  pay. 

■  But  the  Indian  Legislature  has  not  adopted  the  doctrine  of  the 
English  law. .  The  law  in  India  is  that  an  acknowledgment  of 
liability  though  addressed  to  a  third  party  and  though  accom¬ 
panied  by  a  refusal  to  satisfy  the  obligation,  is  sufficient  for  the 
purpose  of  renewing  the  period  of  limitation  (15  T.  L.  R.  51A 

The  seventh  and  the  last  exemption  is  provided  in  Section 
21.  It  deals  with  payments  of  interest  or  part  payments  of  principal 
by  the  defendant  or  his  agent.  In  such  cases  the  payment  inter¬ 
rupts  the  operation  of  limitation  and  gives  plaintiff  a  new  period. 
Exceptions  6  and  7  speak. of  neiv  period,  of  limitation  not  an  exten¬ 
sion  of  the  o\A  period  of  limitation.  Section  19  deals  with  direct 
admission  of  liability  in  writing.  In  the  same  way  Section  21 
contains  provisions  by  which  an  indirect  admission  of  a  part 
payment  on  account  of  principal  or  interest  is  allowed  to  renew 
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the  period  of  limitation.  The  principle  on  which  the  exception  as 
to  payments  is  based  is  that  payments  whether  of  interest  or  of 
part  of  the  principal,  are  seldom  made  without  deliberation.  They 
are  acknowledgments  of  the  substance  of  the  debt,  not  by  words  but 
by  conduct,  d  T.  L.  R.  67;  37  T.  L.  R.  262=11  T.  L.  J.  245).  Accord¬ 
ing  to  our  Section  21  both  part  payment  of  principal  and  payment 
of  interest  must  be  as  such  (i.  e.,  as  principal  and  interest)  but 
Section  20  of  the  Indian  Limitation  Act  requires  only  that  pay¬ 
ment  of  interest  must  be  as  such.  Then  again  in  accordance  with 
! Section  21  the  fact  of  payment  of  both  interest  and  principal 
I  should  be  evidenced  by  the  handwriting  of  the  person  making  the 
1  payment  whereas  under  the  British  section  only  the  part  payment 
of  the  principal  alone  need  be  in  the  handwriting  of  the  person 
making  it.  Both  the  karnavan  of  a  Malabar  Tarwad  and  the 
manager  of  a  joint  Hindu  family  have  got  powers  to  acknowledge 
a  debt  and  make  the  same  binding  on  the  Tarwad  or  family  by 
such  acts  of  acknowledgment.  But  so  far  as  the  separate  rights 
are  concerned  they  will  not  be  revived  by  the  acknowledgment  of 
one  person.  So  also  the  personal  liability  as  against  the  junior 
members,  who  have  executed  document  in  conjunction  with  the 
karanavan,  cannot  be  extended  by  the  action  of  the  karanavan. 

These  exceptions  have  been  recognised  by  the  Legislature 
on  the  ground  of  expediency,  i.  e.,  on  what  it  considers  expedient 
upon  the  balance  of  convenience  and  inconvenience.  The  Courts 
of  law  are  bound  to  apply  these  exceptions  to  cases  which  are 
within  the  plain  meaning  of  the  words  in  which  they  have 
been  enacted.  The  special  grounds  of  exemption  must  be  pleaded 
(0.  7.  r.  6  C.  P.  C.)  and  that  the  burden  of  proof  is  on  the  plaintiff 
to  show  that  there  are  circumstances  which  take  his  case  out 
of  the  ordinary  period  of  limitation  or  extend  the  period.  (19  M. 
416).  x 

Section  4,  clause  (1)  of  Regulation  I  of  1010  and  Section  11 
of  Regulation  IV  of  1010  were  the  only  provisions.in  our  Statute 
Book  on  the  subject  of  limitation  of  actions  and  both  of  which  were 
repealed  only  by  Regulation  III  of  1040,  which  was  an  amending 
and  consolidating  Regulation.  Reading  Section  4  clause  (ij  of 
Regulation  I  of  1010  and  Section  11  of  Regulation  IV-  of  1010  it 
will  be  clear  that  there  was  a  period  of  12  years  for  all  suits,  ex¬ 
cept  as  to  suits  which  were  brought  before  the  Zillah  Court  in 
regard  to  landed  property,  as  to  which  the  law  declared  there  was 
no  period  of  limitation  whatever.  Regulation  I  of  1010  was  based 
upon  clause  4  of  the  Madras  Regulation  II  of  1802.  Until  Regul¬ 
ation  III  of  1040  became  law  there  was  no. limitation  bar  in  respect 
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of  interests  in  immovable  property.  But  the  said  Regulation 
brought  all  such  suits  within  its  purview,  allowing  a  concession 
of, two  years  more  to  bring  the  suits  (vide  Section  15  of  Regul¬ 
ation  III  of  1040).  This  Regulation  III  of  1040  is  based 
upon  the  British  Indian  Limitation  Act,  XIV  of  1859  which  pro¬ 
vided  a  uniform,  law  of  limitation  for  all  courts  in  British  India, 
Regulation  III  of  1040  provided  only  for  suits  and  did  not  provide 
for  appeals  and  execution  applications.  Regulation  III  of  1040 
was  repealed  by  Regulation  II  of  1062  which  was  amended  by 
Regulation  V  of  1068.  The  Regulation  II  of  1062  is  based  upon 
the  British  Indian  Act,  XV  of  1877  and  the  amendment  Regul¬ 
ation  V  of  1068  is  based  upon  Act  X  of  1899.  Regulation  II  of  1062 
provided  for  appeals  as  well  and  the  amendment  Regulation 
V  of  1068  provided  for  the  acquisition  of  easements  by  pre¬ 
scription.  The  present  Regulation  (VI  of  1100)  is  based  upon  Act!/ 
IX  of  1908.  The  first  three  sections  of  the  new  Regulation  relate 
to  preliminary  matters  and  Sections  4  to  26  together  with  Schedule 
II  are  concerned  with  limitation  of  suits,  appeals  aDd  certain 
applications  to  Courts.  Sections  27  and  28  provide  rules  for  the 
acquisition  of  easements  including  profits  a  prendre  by-positive 
prescription.  And  Section  29  relates  to  indirect  acquisition  of  the 
ownership  of  corporeal  property  by  extinctive  prescription. 

With  regard  to  the  Sections  of  the  Regulation,  we  find  that 
the  scope  of  Section  5  has  been  extended  so  that  the  provisions  of 
the  Limitation  Regulation  empowering  the  Court  to  excuse  delay, 
may  not  only  be  extended  to  suits  covered  by  the  Limitation 
Regulation  but  also  to  suits  under  the  other  Regulations.  Ex¬ 
planation  II  of  Section  5  was  necessitated  by  a  recent  pronounce¬ 
ment  of  a  Full  Bench  of  our  High  Court  (13  T.  L.  J.  354)  in  which  ! 
their  Honors,  departing  from  the  established  precedents  of  the 
British  Indian  High  Courts,  accepted  the  principle  of  thg,  English 
Law  under  which  the  mistaken  advice  of  a  Vakil  does  not  amount 
to  a  “sufficient  cause.”  There  have  been  several  instances  where 
parties,  acting  on  the  advice  of  their  Vakils,  pursue  their  remedy 
in  a  wrong  Court  or  in  a  manner  which  is  not  legal.  The  English 
law  does  not  recognise  such  delays.  The  British  Indian  High 
Courts  have  refused  to  recognise  the  English  law  on  the  subject, 
and  have  uniformly  held  that,  under  circumstances,  delay  thereby 
caused  ought  to  be  excused.  Travancore  High  Court  has  in  the 
above  Full  Bench  case  followed  the  English  law  on  the  subject. 
But  the  attention  of  the  Full  Bench  has  not  been  drawn  to  a  prior 
ruling  on  the  subject.  In  the  case  reported  in  Kolappa  Pillai  p.  33, 
it  has  been  held  by  Mr.  Justice  Sadhasiva  Iyer  that  an  honest  I 
mistake  of  law  is  excusable  under  Section  5  of  the  Limitation  ' 
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Regulation.  Again  in  the  13  T.  L.  J.  case  their  Honors  followed 
the  English  authorities  (''for  example  the  ruling  in  1.  King’s  Beiioh 
Division,  1907,  page  1)  but  this  identical  English  ruling  has  been 
departed  from  by  our  High  Court,  by  Sadhasiva  Iyer  C.  J.,  in  the 
case  reported  in  Kolappa  Pillai  p.  359.  By  the  introduction  of  this 
Explanation  (2)  not  only  the  Full.  Bench  ruling  in  13  T.  L.  J.  is 
over-ruled  but  the  law  has  been  brought 'in  conformity  with  the 
British  Indian  rulings  as  they  are  applicable  to  the  conditions  in 
Travancore. 

Another  important  change  is  that  .made  in  Section  14. 
Explanation  III  to  the  Section  explains  what  ,  is  meant  by  want 
of  jurisdiction.  It  says  that  misjoinder  of  parties  or  of  causes  of 
action  shall  be  deemed  to  be  a  cause  of  a.  like  nature  with  defect  of 
jurisdiction. 

An  equally  important  amendment  is  with  reference  to  the 
computation  of  period  provided.  Section  15  clause  (2)  saysribat 
“in  computing  the  period,  of  limitation  prescribed  for  any  suit 
of  which  notice  has  been  given  in  accordance  with  tb-e  require¬ 
ments  of  any  enactmentfor  the  time  being  in  force,  the  period  of 
such  notice  shall  be  excluded”.  In  many  Regulations  it  is  provided 
that  notice  should  be  given  to  Government  or  to  Government  offi¬ 
cers  ot  to  municipal  authorities  or  to  other  bodies.  In  some  cases 
the  period  of  limitation  is  very  small — 3  or  6  months.  The 
present  amendment  provides  that  the  period  of  notice  which 
may  be  prescribed  under  any  Regulation  shall  be . excluded. 

Some  important  modifications  have  been  made  in  Article  62 
j  (See  also  Article  120),  in  the  case  of  instalment,  bonds.  In  the 
*  case  of  such  bonds  notice  has  to  be  given  to  enable  the  .person 
entitled  under  it  to  claim  the  whole' amount  in  one  lump  if  there 
is  default  in  respect  ot  instalment.  In  many  . cases,  especially  in 
chitty  transactions,  it  happens  that  after  giving  notice  for  default 
the  foreman  receives  the  dues  of  one  or  two  instalments  and  is 
prepared  to  condone  the  default  and  relieve  the  subscriber  of  the 
penalty  for  the  default  and  allow  him  to  pay  instalments.  But  under 
the  old  Article  (60)  the  creditor  could  not  condone  the  default  and 
is  forced  to  file  a  suit  for  the  whole  amount  after  he  has  given 
notice.  The  new  Article  is  so  enacted  as  to  remove  this  difficulty. 

i  Another  important  change  in  the  new  Regulation  is  with 

J  regard  to  the  vendor’s  lien  on  immovable  property.  .Under  the 
old  Article  (91)  there  was  a  period  of  three  years  for  the  enforce¬ 
ment  of-  the  vendor’s  lien  for  unpaid  purchase  money.  Article  97 
pf  the  new  Regulation  provides,  a  period.o.f  three.years,  only  tot  the 
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personal  payment  of  unpaid  purchase  money.  Now  the  law  as 
it  stands  does  not  provide  for  the  enforcement  of  the  lien.  The 
Substantive  Law  recognises  the  existence  of  such  a  lien  as  the 
vendor’s  lien  for  unpaid  purchase  money,  (vide  Section  55  (4  a) 
of  the  Transfer  of  Property  Act).  What  will  be  the  period  of  limit¬ 
ation  hereafter  for  the  enforcement  of  a  such  lien?  Article  119  cannot 
apply  to  cases  for  the  enforcement  of  a  lien  as  that  Article  applies 
only  to  suits  for  the  recovery  of  money  charged  on  immovable  pro¬ 
perty  which  is  different  from  suits  for  the  enforcement  allien.  In 
the  absence  of  a  specific  Article,  I  should  think,  that  the  residuary 
Article  109  must  be  held  to  apply  to  cases  for  the  enforcement  of 
the  vendor’s  lien  for  the  unpaid  purchase  money. 

One  of  the  next  important  changes  that  has  been  introduced 
by  the  Legislature  in  passing  the  new  Regulation  is  about  the 
limitation  as  to  the  loan  of  paddy.  Before  the  passing  of  the  new 
law  the  period  of  limitation  for  suits  on  paddy  hypothecation  bonds 
was  6  years  under  the  residuary  Article  109  from  the  time  when 
the  right  to  sue  accrued.  (36  T.  L.R.  300  F.  B.).  Article  119  of  the^ 
new  Regulation  has  extended  the  period  to  twelve,  years  and 
brought  it  into  line  with  money  hypothecation  bonds  so  far  as  the 
period  of  limitation  is  concerned. 

The  provisions  relating  to  limitation  embodied  in  the  old 
Articles  141  and  142  for  releasing  attachment  in  respect  of  movable 
and  immovable  properties  respectively  have  been  taken  away  on 
account  of  the  change  introduced  in  0.  21  r.  56  of  the  Civil  Proce¬ 
dure  Code  under  which  such  questions  are  left  to  the  discretion  of 
the  Court. 

Another  important  modification  has  been  made  in  Article 
149.  It  is  now  made  more  elastic  in  its  scope  and  operation  and  is 
thereby  brought  in  conformity  with  the  corresponding  Article  164 
of  the  Indian  Limitation  Act.  Under  Article  149  an  enquiry  as  to 
when  the  defendant  got  knowledge  of  the’  decree  is  made  neces¬ 
sary.  This  Article  is  therefore  likely  to  cause  great  injustice  in 
several  cases,  for  it  would  be  difficult  to  decide  correctly  the 
question  of  fact  concerning  the  applicant’s  knowledge  of  the 
decree.  Similarly  under  Article  154  of  the  Regulation  the  know¬ 
ledge  of  the  decree  is  rendered  material. 

M.  N.  -PaRAMBSWARAN  PlLLAl. 
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REGULATION  VI  OF  1100. 


THE  TRAVANCORE  LIMITATION  REGULATION 


A  Regulation  to  consolidate  and  amend  the  law  fen'  the  Limitation 
of  Suits,  and  for  other  purposes  passed  by  Her  Highness  the 
Maha  Rani  Regent  of  Travancore  under  date,  the  28th 
Karkatakam  1100  corresponding  to  the  12th 
August  1925,  under  Section  14  of 
Regulation  II  of  1097. 


Whereas  it  is  expedient  to  consolidate  and  amend  the  law 
M  relating  to  thejlimitation  of  suits,  appeals  and  cer- 
tain5applications|to  Courts  ;  and  whereas  it  is  also 
expedient  to  provide  rules  for  acquiring  by  possession  the  owner¬ 
ship  of  easements  and  other  property;  It  is  hereby  enacted  as 
follows ; — ■ 

PART  I. 

PRELIMINARY. 


1.  (1)  This  Regulation  may  be  called  the  Travancore  Limi- 
tation  Regulation. 

tent  and  com-  (2)  It  extends  to  the  whole  of  Tlavancore ;  and 

meneement.  (3)  jfc  shall  come  into  force  on  the  first  day  of 

Chingom,  1101.  [1] 


2.  In  this  Regulation,  unless  there  is  anything  repugnant 

Definitions.  in  the  SUbjeCt  °r  Context  ~ 

(1)  “applicant”  includes  any  person  from  or 
through  whom  an  applicant  derives  his  right  to  apply  ; 


(2)  “  bill  of  exchange  ’’  includes  a  hundi  and  a  cheque  ; 


(3)  “  bond  ”  includes  any  instrument  whereby  a  person 
obliges  himself  to  pay  money  or  paddy  to  another,  on  condition 


xoTE:--Section  1  (3)  was  amended  by  Regulation  IX  of  1100,  and  the  date  of 
comtaenoement  postponed  to  the  1st  Makaroin,  1101. 


Reg.  VI  Of  1100  (TRAVANCORK  LIMITATION  REGULATION)  xxix 

that  the  obligation  shall  be  void  if  a  specified  act  is  performed,  or 
is  not  performed,  as  the  case  may  be  ; 

(4)  “defendant”  includes  any  person  from  or  through 
whom  a  defendant  derives  liis  liability  to  be  sued  ; 

(5)  An  “easement”  is  a  right  which  the  owner  or  occu¬ 
pier  of  certain  land  possesses  as  such  for  the  beneficial  enjoyment 
of  that  land,  to  do  and  continue  to  do  something,  or  to  prevent 
and  continue  to  prevent  something  being  done,  in  or  upon,  or  in 
respect  of,  pertain  other  land  not  his  own. 

The  land  for  the  beneficial  enjoymentmf  which  the  right 
exists  is  called  the  dominant  heritage,  and  the  owner  nr  occupier 
thereof,  the  dominant  owner ;  the  land  on  which  the  liability  is 
imposed  is  called  the  servient  heritage,  and  the  owner  or  occupier 
thereof,  the  sefvient  owner. 

Explanation. — In  the  two  preceding  clauses,  the  expression 
“  land  ”  includes  also  things  permanently  attached  to  the  earth  ; 
the  expression  “beneficial  enjoyment”  includes  also  possible  con¬ 
venience,  remote  advantage,  and  even  a  mere  amenity  ;  and  the 
expression  “  to  do  something  ”  includes  removal  and  appropriation 
by  the  dominant  owner,  for  the  beneficial  enjoyment  of  the  domin¬ 
ant  heritage,  of  any  part  of  the  soil  of  the  servient  heritage  or 
anything  growing  or  subsisting  thereon. 

Illustrations. 

(a)  A,  as  the  owner  of  a  certain  house,  has  a  right  of  way 
thither  over  his  neighbour  B’s  land  for  purposes  connected  with 
the  beneficial  enjoyment  of  the  house.  This  is  an  easement. 

(b)  A,  as  the  owner  of  a  certain  house,  has  the  right  to 
go  on  his  neighbour  B’s  land  and  to  take  water  for  the  purposes 
of  his  household  out  of  a  spring  therein.  This  is  an  easement. 

(c)  A,  as  the  owner  of  a  certain  bouse,  bas  the  right  to 
conduct  water  from  B’s  stream  to  supply  the  fountains  in  the 
garden  attached  to  the  house.  This  is  an  easement. 

(d)  A,  as  the  owner  of  a  certain  house  and  farm,  has  the 
right  to  graze  a  certain  number  of  his  own  cattle  on  B’s  field,  or 
to  take,  for  the  purpose  of  being  used  in  the  house  by  himself,  his 
family,  guests,  lodgers  and  servants,  water  or  fish  out  of  C’s  tank, 
or  timber  out  of  D’s  wood,  or  to  use,  for'  the  purpose  of  manuring 
his  land,  the  leaves  which  have  fallen  from  the  trees  on  ill’s  lapd. 
These  are  easements. 
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(ej  A  dedicates  to  the'  public  the-  right-  to  occupy'  the 
surface  of  certain  land  for  the  purpose  of  passing  and  re-passing. 
This  right  is  not  an  easement. 

(f)  A  is  bound  to  cleanse  a  watei-course  running  through 
his  land  and  keep  it  free 'from  obstruction  for  the:  benefit  of;  B,  a 
lower  riparian  owner..  This  is  not  an. easement, 

(6)  “foreign  country”  means  any  country  other  than. 
Travancore ; 

H)  “plaintiff”  includes  any  person  from  or.  through 
whom  a  plaintiff  derives  his  right  to  sue  ;  • 

(8)  “promissory  note”  means  any-  instrument  whereby 
the  maker  engages- absolutely To  pay.  a-  specified  sum  of  money  to- 
another  at  a  time  therein  limited,  or  on  demand;  or:  at1  sight ; 

(9)  “suit”  does  not  include  an  appeal  or  an  applica¬ 
tion  ;  and 

(10) J  “trustee  ’’  does  not  include  a  benamidar,  a  mortgagee 
remaining  in  possession  after  the  mortgage  has  been  satisfied,  or 
a  wrong-doer  in  possession  without  title:  [3] 


PART  II. 

Limitation  of  Suits,  Appeals  and  Applications. 

3.  Subject  to  the  provisions  contained  in  Sections  4  to  26 
o£  (inclusive),  every  suit  instituted,  appeal  preferred, 
suita^'eto.^insti-  and  application  made,  after  the  period  off  limitation 
'eriod  o°i’  limit1  Presor^ec*  therefor,  by  the1  First  Schedule1  shall  be- 
at  ion.  dismissed,,  although  limitation  lias  not  been  set  up 

as  a  detence. 


Explanation. — A  suit  is  instituted,  in  ordinary  cases*., 
when  the  plaint  is  presented  to  the  proper  officer  ;  in.the  case  of  a 
pauper,  when  his  application  for  leave  to  sue.  as  a  pauper  is  made;, 
and,  in  the  case  of  a  claim  against  a  company  which  is  being, 
wound  up  by  the  Court,  when  the  claimant  first  sends  in  his  claim 
to  the- official  liquidator.  [4].. 


4.  Where  the  period  of  limitationiprescribed:  for-  any.  suit, 
iWhero  Court  appeal  or-  application,  expires,,on:  a 1  day  wheif  the 
is- closed  when  •  Court  is  closed,.  the->  suit;,  appeal  orr  application 
period. expues.  be'-  instituted,  preferred:,  or  grades  on.  the  day 

that  the  Court  re-opens.  [5] 
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,5.  A.ny  appeal  or  application  for  a  review  of  judgment  or 
for  leave  to  appeal  as  a  pauper  or  any  other  appli- 
perio^ in  certain  caki°n  to  which  this  Section  may  be  made  appli- 
cable  by-or  under  any  enactment  or  rule  for  the 
time  being  in  force  may  be  admitted  after  the 
period  of  limitation  prescribed  therefor,  when  the  appellant  or 
applicant  satisfies  the  Court  that  he  had  sufficient  cause  for  ngt 
. preferring  the  appeal  or  magingths  application  within  such 

-periodr  '  !  ~  " 

“ 'Explanation  I. — The  fact  that  the  appellant  or  applicant 
was  misled  by  any  order,  practice  or  judgment  of  the  High  Court 
in  ascertaining- or  computing  the  prescribed  period  of  limitation 
may  be-sufficient  cause  within  the  meaning  of  this  Section. 

Explanation  II, — The  fact  that  the  appellant  or  applicant 
omitted  to  prefer  an  appeal  or  make  an  application  within  the  .  _ 
period  prescribed  therefor  acting  in  good  faith  on  the  advice  of 
a  vakil  may  be  sufficient  cause  within  the  meaning  of  this 
Section.  [5] 

(1)  Where  a  person  entitled  to  institute  a  saii,or  make 
.  ,  an  applicationfor  the  execution  of  a  decree  is, at  the 

Legal  disability  ;  ,  ,  ,  ,  , 

time  from  which  the  period  of  limitation  is  to  be 
.reckoned,  a  minor, or-  insane,  or  an  idiot,  he  may  institute  the  suit 
make  the  application  within  the  same  period  after  the  dis¬ 
ability 'has  ceased,  as  would  otherwise  have  been  allowed  from 
\  the  time  prescribed  therefor  in  the  tbird  column  of  the  First 
^Schedule. 

j  -'(2)  Where  such  person  is,  at  the  time  from  which  the  period 
'  of  limitation  is  to  be  reckoned,  affected  by- two  such  disabilities,  or 
where,  before  his  disability  has  ceased,  he  is  affected  by  another 
disability,  he  may  -'institute  the  suit  or  make  the  application 
within  the  same  period,  After  both  disabilities  have  ceased,  as 
would  otherwise  have  been  allowed  from  the  time  so  prescribed. 

(3)  Where  the  disability  continues  up  to  the  death  of  such 
person, ;his  legal  representative  may  institute  the  suit  or  make  the 
application  within  the  same  period  after  the  death  as  would- other¬ 
wise 'have1  been  allowed  from  the  time  so  prescribed. 

(4)  Where  such  representative  is  at  the  date  of  the  death 
affected  by  any  suCh -disability,  the  rules  contained  in  sub-seotions 
■(2)  and  (2)  shall  apply. 

Illustrations. 


'(a)  The  right  to  sue  for  the  "hire  of  a  boat  accrues  tc  A 
during  bis  minority.  He  attains  majority  four  years  after  such 
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accruer.  He  may  institute  his  suit  at  any  time  within  three  years 
from  the  date  of  his  attaining  majority. 

(b)  A  right  to  sue  accrues  to  Z  during  his  minority. 
After  the  accruer,  but  while  Z  is  still  a  minor,  he  becomes  insane. 
Time  runs  against  Z  from  the  date  when  his  insanity  and 
minority  cease. 

(c)  A  right  to  sue  accrues  to  X  during  his  minority.  X  dies 
before  attaining  majority  and  is  succeeded  by  Y,  his  minor.,  son. 
Time  runs  against  Y  from  the  date  of  his  attaining  majority.  [7] 

7.  Where  the  disability  to  sue  or  to  make  an  application 
Suspension  of  ^or  ezecu^on  °f a  decree  begins  after  the  time 
limitation  dm-  has  begun  to  run,  but  before  the  expiration  of  the 
ative’8 disability"  Prescribed  period,  or  where  the  person  entitled 
tosueorto  make  an  application  for  the  execution 
of  a  decree  dies  after  the-time  has  begun  to  run, -but  before  its 
expiration,  and  his  legal  representative,  is,  at  the  date  of  the 
death,  affected  by  any  disability,  the  running  of  the  time  shall  be 
suspended  while  the  disability  continues.  [8] 

■  8.  Where  one  of  several  persons  jointly  entitled  to  institute 
U' abT  of  a  suit  or  make  an  application  for  the  execution  of 
one  of  several  a  decree  is  under  any  such  disability,  andadis- 
pi  leant?  °r  SP_  charge  can  be  given  without  the  concurrence7^ 
such  person,  time  will  run  against  them  all;  but 
where  no  such  ctlsTfharglT  can  be  given,  time  will  not  run  as 
against  any  of  them  until  one  of  them  becomes  capable  of  giving 
such  discharge  without  the  concurrence  of  the  others  or  until  the 
disability  has  ceased. 

Illustrations. 

(a)  A  incurs  a  debt  to  a  firm  of  which  B,  C  and  D  are 
partners.  B  is  insane,  and  C  is  a  minor.  D  can  give  a  discharge 
of  the  debt  without  the  concurrence  of  B  and  C.  Time  runs 
against  B,  C  and  D. 

( b )  A  incurs  a  debt  to  a  firm  of  which  E,  E  and  G  are 

partners.  E  and  F  are  insane,  and  G  is  a' minor.  Time  will  not 
run  against  any  of  them  until  either  E.  or  F  becomes  sane,  or  G 
attains  majority.  [9]  • 

9.  Nothing  in  Sections  6,  7  and  8  applies  to  suits  to  enforce 
_  rights  of  pre-emption,  or  shall  be  deemed  to  extend, 
lions?”1  bX°eP  f°r  more  than  three  years  from  the  cessation  of  the 
disability  or  the  death  of  the  person  affected  there¬ 
by,. the  period  within  which  any  suit  must  be  instituted  or  ap* 
plication  made. 
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accruer.  A  has,  under  the  ordinary  law,  only  one  year  remaining 
within  which  to  sue.  But  under  Section  6  and  this  Section  an 
extension  of  two  years  will  be  allowed  him,  making  in  all  a  period 
of  three  years  from  the  date  of  his  attaining  majority,  within  which 
he  may  bring  his  suit. 

( b )  A  right  to  sue.  for  an  hereditary  office  accrues  to  A 
who  at  the  time  is  insane.  Six  years  after  the  accruer,  A  recovers 
his  reason.  A  has  six  years,  under  the  ordinary  law,  from  the 
date  when  his  insanity  ceased  within  which  to  institute  a  suit.  No 
extension  of  time  will  be  given  him  under  Section  6  read  with  this 
Section. 

(c)  A  right  to  sue  as  landlord  to  recover  possession  from 
a  tenant  accrues  to  A  who  is  an  idiot.  A  dies  three  years  after 
the  accruer,  his  idiocy  continuing  up  to  the  date  of  his  death.  A’s 
representative  in  interest  has,  under  the  ordinary  law,  nine  years 
from  the  date  of  A’s  death  within  which  to  bring  a  suit.  Section  6 
read  with  this  Section  does  not  extend  that  time,  except  where  the 
representative  is  himself  under  disability  when  the  representation 
devolves  upon  hi  in.  [  7  &  8  ] 

10.  Notwithstanding  anything  hereinbefore  contained,  no 
Suits  against  suit  against  a  person  in  whom  property  has  become 

express  trustees  vested  in  trust  for  any  specific  purpose,  or  against 
!lentaUves Iepie'  representatives  or  assigns  (not  being 

assigns  for  valuable  consideration),  for  the  pur¬ 
pose  of  following  in  his  or  their  hands  such  property,  or  the 
proceeds  thereof,  or  for  an  account  of  such  property  or  proceeds, 
shall  be  barred  by  any  length  of  time.  [10] 

11.  (1)  Suits  instituted  in  Travancore  on  contracts  entered 
Suits  ou  into  in  a  foreign  country  are  subject  to  the  rules  of 

foreign  con-  limitation  contained  in  this  Regulation. 
tiaet!1'  (2)  No  foreign  rule  of  limitation  shall  be  a 

defence  to  a  suit  instituted  in  Travancore  on  a  contract  entered 
into  in  a  foreign  country,  unless  the  rule  has  extinguished  the 
contract  and  the  parties  were  domiciled  in  such  country  during 
the  period  prescribed  by  such  rule.  [II] 

PART  III. 

Computation  of  Period  of  Limitation. 

12.  (1)  In  computing  the  period  of  limitation  prescribed 
Exclusion  of  for  any  suit,  appeal  or  application,  the  day  from 

time  in  legal  which  such  period  is  to  be  reckoned  shall  be 

-proceedings.  exoluded. 
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(2)  In  computing  the  period  of  limitation  prescribed  for 
an  appeal,  an  application  for  leave  to  appeal  as  a  pauper  and  an 
application  for  a  review  of 'judgment,  the  day  on  which  the  judg¬ 
ment  complained  of  was  pronounced,  and  the  time  requisite  for 
obtaining  a  copy  of  the  decree,  sentence  or  order  appealed  from  or 
Sought  to  be  reviewed*  shall  be  excluded. 

(3)  Where  a  decree  is  appealed  from  or  sought  to  be  re¬ 
viewed,  the  time  requisite  for  obtaining  a  copy  of  the  judgment  on 
which  it  is  founded  shall  also  be  excluded. 

(4)  In  computing  the  period  of  limitation  prescribed  for  an 
application  to  set  aside  an  award,  the  time  requisite  for  obtaining  a 
copy  of  the  award  shall  be  excluded. 

(5)  In  computing  the' period  of  limitation  prescribed  for 
an  appeal,  the  time  during  which  an  application  for  review  of 
judgment  presented  before  the  expiration  of  the  time  allowed  for 
appeal  was  pending,  shall  also  be  excluded.  The  day  on  which  the 
application  for  review  was  presented  and  the  day  on  which  it  was 
disposed  of  shall  be  taken  as  part  of  such  time.  [12] 

13.  (1)  In  computing  the  period  of  limitation  prescribed 

E  1  'on  o£  ^or  any  SU^’  ^rae  which  the  defendant 

time  of  defen-  has  been  absent  from  India  shall  be  excluded. 
from'Vd'ia861106  ^  Where  there  are  more  persons  than  one- 
liable  to  the  plaintiff’s  claim  and  some  of  them 
reside  in  India,  the  provisions  of  sub-section  (1)  .shall  not  apply  to 
persons  residing  in  India,  and  any  decree  or  judgment  obtained 
against  them  shall  not  debar  the  plaintiff  from  suing,  on  the  same 
cause  of  action,  the  persons  who  were  absent  from  India,  on  their 
return  to  India.  [13] 

14.  (1)  In  computing  the  period  of  limitation  prescribed 
Exclusion  of  ^°T  8uit’  ^  time  ^uring  wnich  the  plaintiff 

time  of  proceed-  has  been  prosecuting  with  due  diligence  another 
ing  bona  jMe^in  civil  proceeding,  whether  in  a  Court  of  first  instance 
jurisdiction.  or  a  Court  of  appeal,  against  the  defendant,  shall 
be  excluded,  where  the  proceeding  is  founded  upon 
the  same  cause  of  action  and  is  prosecuted  in  good  faith  in  a  Court 
which,  from  defect  of  jurisdiction,  or  other  cause  of  a  like  nature, 
is  unable  to  entertain  it. 

(2)  Such  reasonable  time  as  may  be  requisite  for  going 
from  the  court  in  which  the  suit  was  first  instituted  to  the  court 
in  which  the  suit  is  re-instituted  shall  also  be  excluded, 
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(3)  In  computing  the  period  of  limitation  prescribed  for 
any  application,  the  time  during  which  the  applicant  has  been 
prosecuting  with  due  diligence  another  civil  proceeding,  whether 
in  a  Court  of  first  instance  or  in  a  Court  of  appeal,  against  the 
same  party  for  the  same  relief,  shall  be  excluded,  where  such . 
proceeding  is  prosecuted  in  good  -faith  in  a  Court  which,  from 
defect  of  jurisdiction,  or  other  cause  of  a  like  nature,  is  unable  to 
entertain  it. 

Explanation  I. — In  excluding  the  time  during  which  a 
former  suit  or  application  was  pending,  the  day  on  which  that  suit 
or  application  was  instituted  or  made,  and  the  day  on  which  the 
proceedings  therein  ended,  shall  both  be  counted. 

Explanation  II. — For  the  purposes  of  this  Section,  a 
plaintiff  or  an  applicant  resisting  an  appeal  shall  be  deemed  to  be 
prosecuting  a  proceeding. 

Explanation  III. — For  the  purposes  of  this  Section,  mis¬ 
joinder  of  parties  or  of  causes  of  action  shall  be  deemed  to  be  a 
cause  of  a  like  nature  with  defect  of  jurisdiction. 

Explanation  IV. — The  Court  in  which  the  suit  is  re-insti¬ 
tuted  shall,  for  the  purposes  of  sub-section  (2),  determine  what  is 
reasonable  time  for  going  from  one  court  to  another.  What  is 
reasonable  time  shall  be  a  question  of  law.  [  14  ] 

15.  (1)  In  computing  the  period  of  limitation  prescribed 
Exclusion  o£  f°r  any  suit  or  application  the  institution  ormaking 

time  during  which  of  which  has  been  stayed  by  injunction  or  order, 
sus°endecfa  are  the  time  of  the  continuance  of  the  injunction  or 
order,  the  day  on  which  it  was  issued  or  made, 
and  the  day  on  which  it  was  withdrawn,  shall  be  excluded. 

(2)  In  computing  the  period  of  limitation  prescribed  for 
any  suit  of  which  notice  has  been  given  in  accordance  with  the 
requirements  of  any  enactment  for  the  time  being  in  force,  the 
period  of  such  notice  shall  be  excluded.  [15] 

16.  In  computing  the  period  of  limitation  prescribed  for  a 

suit  or  for  any  application  for  possession  by.  a  pur- 
timeduringwhich  chaser  at  a  sale  in  execution  of  a  decree,  the  time 
proceedings  to  set  'during  which  a  proceeding  to  set  aside  the  sale  has 
sale6  are 8  been  prosecuted  shall  be  excluded.  [16] 

mg- 
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17.  (1)  Where  a  person  who  would,  if  he  were  living,  have 
Effect  of  dppith  a  right  to  instituted  suit  or  make  an  application, 
before  right  to  dies  before  the  right  accrues,  the  period  of  limita- 
sue  accrues.  tion  shall  be  computed  from  the  time  when  there  is 
a  legal  representative  of  the  deceased  capable  of  instituting  or 
making  such  suit  or  application. 

(2)  Where  a  person  against  whom,  if  he  were  living,  a 
right  to  institute  a  suit  or  make  an  application  would  have  accrued 
dies  before  the  right  accrues,  the  period  of  limitation  shall  be 
computed  from  the  time  when  there  is  a  legal  representative  of  the 
deceased  against  whom  the  plaintiff  may  institute  or  make  such 
suit  or  application. 

(3)  Where  the  right  to  sue  or  to  make  an  application  had 
already  accrued  before  the  death  of  the  person  to  or  against  whom 
such  right  accrued,  the  interval  between  the  day  of  his  death  and 
the  day  on  which  the  legal  representatative  comes  into  existence 
shall.be  excluded  from  the  computation  of  the  period  of  limitation 
prescribed  by  this  Regulation. 

(4)  Nothing  in  sub-sections  (1),  (2)  and  (3)  applies  to  suits 
to  enforce  rights  of  pre-emption  or  to  suits  for  the  possession  of 
immovable  property  or'of  an  hereditary  office. 

'Illustration. 


A,  the  head  of  mutt  or  a  monastery,  dies  on  the  1st  Medam, 
1095.  The  amount. of  a  bond  executed  by  B  to  A  as  the  head  of 
the  institution  falls  due  on  the  15th  Medam  1095.  According  to 
the  rules  of  the  institution,  C  was  elected  or  appointed  successor 
of  A  on  the  30th  Tulam,  1096.  The  limitation  prescribed  for  the 
suit  on  the  bond  shall  hegin  to  run  from  the  day  following  the  30th' 
Tulam,  1096.  [17] 


Where  any  person  having  a  right  to  institute  a  suit  or 
' ,  make  an  application  has,  by  means  of  fraud,  been 
)f  fraud. 

kept  from  the  knowledge  of  such  right  or  of  the 
which  it  is  founded, 


or  where’ any  document  necessary  to  establish  such  right 
has  been  fraudulently  concealed  from  him, 

the  time  limited  tor  instituting  a  suit  or  making  an 
■  application— 

(«)  against  the  person  guilty  of  the  fraud  or  accessory 
thereto,  or 
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( b )  against  any  person  claiming  through  him  otherwise 
than  in  good  faith  and  for  a  valuable  consideration, 
shall  be  computed  from  the  time  when  the  fraud  first  became 
known  to  the  person  injuriously  affected  thereby,  or,  in  the  case  of 
the  concealed  document,  when  he  first  had  the  means  of  producing 
it  or  compelling  its  production.  [18] 

19.  (1)  Where,  before  the  expiration  of  the]period  prescribed 
Egeot  Of  ac-  for  a  suit  or  application  in  respect  of  any  property 
knowiedgment in  or  right,  an  acknowledgment  of  liability  in  respect 
wtlting'  of  such  property  or  right  has  been  made  in  writing 

signed  by  the  party  against  whom  such  property  or  right  is  claimed, 
or  by'some  person  through  whom  he  derives  title  or  liability, 
or  by  some  person  who  is,  either  by  operation  of  law  or  by  contract, 
entrusted  with  the  general  management  oi  the  affairs  of  a  family, 
in  so  far  as  such  acknowledgment  relates  to  transactions  binding 
on  such  family,  a  fresh  period  of  limitation  shall  be  computed 
from  the  time  when  the  acknowledgment  was  so  signed. 

(V  Where  the  writing  containing  the  acknowledgment  is 
undated,  oral  evidence  may  be  given  of  the  time  when  it  was  signed; 
but  oral  evidence  of  its  contents  shall  not  be  received. 

Explanation  I. — For  the  purposes  of  this  Section,  an 
acknowledgment  may  be  sufficient  though  it  omits  to  specify  the 
exact  nature  of  the  property  or  right,  or  avers  that  the  time  for 
payment,  delivery,  performance  or  enjoyment  has  not  yet  come,  or 
is  accompanied  by  a  refusal  to  pay,  deliver,  perform  hr  permit  to 
enjoy,  or  is  coupled  with  a  claim  to  a  set-off,  or  is  addressed  to  a 
person  other  than  the  person  entitled  to  the  property  or  right. 

Explanation  II. — For  the  purposes  of  this  Section,  “signed” 
means  signed  either  personally  or  by  an  agent  duly  authorised  , in 
this  behalf. 

Explanation  III. — The  Karanavan  of  a  Malabar  tarwad  and 
the  manager  of  an  undivided  Hindu  family  come  within  the  words 
‘  or  by  some  person  who  is,  either  by  operation  of  law  or  by  con¬ 
tract,  entrusted  with  the  general  management  of  the  affairs  of  a 
family”  in  sub-section  (1). 

Explanation  1  V. — For  the  purposes  of  this  Section,  an  ap¬ 
plication  for  the  execution  of  a  decree  or  order  is  an  application 
in  respect  of  a  right.  [19] 


XXXviii  Reg.  VI  of  1 100  (TRAVANCORE  LIMITATION  REGULATION) 


20.  (1)  If,  before  the  expiration  of  the  period  prescribed 
Limitation  ^or  redemption  of  a  mortgage,  the  mortgagee 

when  mortgagee  accepts  from  the  mortgagor  a  Puravaippu  or  Pura- 
trom  mort^M11  ^adam  deed  creating  a  further  charge  on  the 
mortgaged  property  and  duly  registered,  the  pre¬ 
scribed  period  of  limitation  shall  be  computed  from  the  date  of  such 
Puravaippu  or  Purakadam  deed. 

(2)  If,  under  the  terms  of  the  mortgage  deed,  the  mortgagee 
x  is  bound  to  pay  Michavaram  to  the  mortgagor,  and 
gee  pays  Mioha-  if  such  Michavaram  19,  before  the  expiration  of  the 
V&lnT  t0  m°rt"  Prescl'ibed  period,  paid  as  such  by  the  mortgagee  to 
the  mortgagor,  and  if  the  fact  of  such  payment  is 
evidenced  by  a  duly  registered  receipt,  the  prescribed  period  of 
limitation  shall  be  computed  from  the  date  of  such  payment.  [19  A] 
Explanation.— The  word  “mortgagee”  includes  any  person 
who  could  legally  represent  the  mortgagee  or  an  agent  duly 
authorised  by  him  to  act  on  his  behalf. 

21.  (1)  Where  interest  on  a  debt  or  legacy,  or  part  of  a  debt 
Effect  of  pay-  or  legacy,  is,  before  the  expiration  of  the  prescribed 

as^auch ^or^of  paid  as  such  by  the  person  liable  to  pay  the 

part  payment  of  debt  or  legacy,  or  by  an  agent  duly  authorised  in 
.  principal.  this  behalf,  or  by  the  manager  of  a  Malabar  tarwad 

I  or  of  an  undivided  Hindu  family  in  the  case  of  debts  binding  on 
the  tarwad  or  family,  as  the  case  may  be,  and  when  the  fact  of  such 
payment  appears  in  writing  signed  by  the  person  making  the  same, 
a  fresh  period  of  limitation  shall  be  computed  from  the  time  when 
the  payment  was  made. 

(2)  Where  mortgaged  land  is  in  the  possession  of  the 
Effect  of  re-  mortgagee,  the  receipt  of  the  rent  or  produce  of 
eeipt  of  produce  such  land  shall  be  deemed  to  be  'a  payment  for  the 
°and.  mortgaged  purpose  of  sub-section  (i/ 

Explanation. — “Debt”  includes  money  payable  under  a 
decree  or  order  of  Court.  [20] 

22.  (1)  The  expression  "agent  duly  authorised  in  this 
Agent  of  per-  behalf”  in  Sections  19,  and  21  and  the  expression 
son_  under  dis-  “agent  duly  authorised  by  him  to  act  on  his  behalf” 
5lblllty'  in  Section  20  shall,  in  the  case  of  a  person  under 

disability,  include  his  lawful  guardian,  committee  or  manager,  or 
an  agent  duly  authorised  by  such  guardian,  committee  or  manage? 
tm  sign  the  acknowledgment  or  pake  the  payment. 
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(2 )  .Nothing  in  the  said  Sections  renders  one  of  several 
joint  contractors,  partners,  executors  or  mortgagees 
me  n't  or*pay  men  t  chargeable  by  reason  only  of  a  written  acknow- 
b>  one  of  several  ledgment  signed  or  of  a  payment  made  by,  or  by  the 
ors^etc.00111™0*'  agent  of,  any  other  or  others  of  them. 

Explanation. — Nothing  in  this  Section  shall  be  construed 
as  taking  away  the  powers  conferred  upon  the  manager  of  an 
undivided  Hindu  family  or  the  Earanavan  of  a  Malabar  tarwad, 
simply  because  be  happens  to  execute  the  original  contract  jointly 
with  his  co-parceners  or  anandaravars,  or  as  applying  to  the  in¬ 
terest  or  liability  of  the  person  who  is  a  party  to  the  written 
acknowledgment  or  payment,  where  such  interest  or  liability  is 
distinct  from  that  of  his  joint  contractors,  partners,  executors  or 
mortgagees.  [21] 


23.  When,  after  the  institution  of  a  suit,  a  new  plaintiff  or 
defendant  is  substituted  or  added  for  any  reason 
stHatint  or  add-  whatever,  the  suit,  provided  that  the  cause  of  action 
ing  aew  piaintifi  remains  the  same,  shall,  as  regards  him,  be  deemed 
or  defendant.  to  have  been  instituted  when  the  plaint  in  the  suit 
was  presented  in  Court.  [22] 


24.  In  the  case  of  a  continuing  breach  of  contract  and  in 
Continuin''  the  case  of  a  continuing  wrong  independent  of  con- 
breaches  and  tract,  a  fresh  period  of  limitation  begins  to  run  at 

wrongs-  every  moment  of  the  time  during  which  the  breach 

or  the  wrong,  as  the  case  may  be,  continues.  [23] 


25.  In  the  case  of  a  suit  for  compensation  for  an  act  which 
does  not  give  rise  to  a  cause  of  action  unless  some 
pensntion  for  act  specific  injury  actually  results  therefrom,  the 
not  actionable  peri0(j  0f  limitation  shall  be  computed  from  the 
without  special  . 

damage.  time  when  the  injury  results. 

Illustration. 


A  owns  the  surface  of  a  field.  B  owns  the  subsoil.  B  digs 
coal  thereout  without  causing  any  immediate  apparent  injury  to 
the  surface,  but  at  last  the  surface  subsides.  The  period  of  limit¬ 
ation  in  the  case  of  a  suit  by  A  against  B  runs  from  the  time  of 
the  subsidence.  [24] 

26.  All  instruments  shall,  for  purposes  of  this  Regulation, 
be  deemed  to  be  made  with  reference  to  the  Mala- 
of  timTmentioh'  bar  calendar.  [25] 
e  d  in  instm' 
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PAST  IV. 

Acquisition  of  ownership  by  possession. 

27.  (1)  Where  the  access  and  use  of  light  or  air  to  and  for 
Acquisition  of  any  building  have  been  peaceably  enjoyed  tbere- 
rigkt  to  ease-  with  as  an  easement,  and  as  of  right,  without 
ments'  interruption,  and  for  twenty  years. 

and  where  support  from  one  person’s  land  or  things  affixed 
thereto  has  been  peaceably  received  by  another  person’s  land 
subjected  to  artificial  pressure,  or  by  things  affixed  thereto,  as  an 
easement  without  interruption  and  for  twenty  years, 

and  where  any  way  or  water-course,  or  the  use  of  any 
water,  or  any  other  easement  (whether  affirmative  or  negative) 
has  been  peaceably  and  openly  enjoyed  by  any  person  claiming 
title  thereto  as  an  easement  and  as  of  right  without  interruption 
and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  or  support, 
way,  water-course,  use  of  water,  or  other  easement  shall  be 
absolute  and  indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to  bo 
a  period  ending  within  two  years  next  before  the  institution  of  the 
suit  wherein  the  claim  to  which  such  period  relates  is  contested. 

(2)  Where  the  property  over  which  a  right  is  claimed  under 
sub-section  (1)  belongs  to  Our  Government,  that  sub-section  shall 
be  read  as  if  for  the  words  “twenty  years”  the  words  “fifty  years” 
were  substituted. 

Explanation  1. — Nothing  is  an  enjoy  ment  within  the  mean¬ 
ing  of  this  Section  when  it  has  been  had  in  pursuance  of  an  agree¬ 
ment  with  the  owner  or  occupier  of  the  property  over  which  the 
right  is  claimed  and  it  is  apparent  from  the  agreement  that  such 
right  has  not,  been  granted  as  an  easement,  or,  if  granted  as  an 
easement,  that  it  has  been  granted  for  a  limited  period,  or  subject 
to  a  condition  on  the  fulfilment  of  which  it  is  to  cease. 

Explanation  //.—Nothing  is  an  interruption  within  the 
meaning  of  this  Section,  unless  where  there  is  an  actual  dis¬ 
continuance  of  the  possession  or  enjoyment  by  reason  of  an 
obstruction  by  the  act  of  some  person  other  than  the  claimant, 
and  unless  such  obstruction  is  submitted  to  or  acquiesced  in  for 
one  year  after  the  claimant  has  notice  thereof  and  of  the  person 
making  or  authorising  the  same  to  be  made,  ■ 


Reg.  VI  of  1 100  (travancoee  limitation  regulation)  xli 

Explanation  III. — Suspension  of  enjoyment  in  pursuance  of 
a  contract,  between  the  dominant  and  servient  owners  is  not  an 
interruption  within  the  meaning  of  this  Section. 

Explanation  IV—  In  the  case  of  an  easement  to  pollute 
water,  the  said  period  of  twenty  years  begins  when  the  pollution 
first  prejudices  perceptibly  the  servient  heritage. 

Illustrations. 


(a)  A  suit  is  brought  in  1097  for  obstructing  a  right  of  way. 
The  defendant  admits  the  obstruction,  but  denies  the  right  of  way* 
The  plaintiff  proves  that  the  right  was  peaceably  and  openly 
enjoyed  by  him,  claiming  title  thereto  as  an  easement  and  as  of 
right,  without  interruption  from  1076  to  1096.  The  plaintiff  is 
entitled  to  judgment. 

(bj  In  a  like  suit  the  plaintiff  shows  that  the  right  was 
peaceably  and  openly  enjoyed  by  him  for  twenty  years.  The 
defendant  proves  that  the  plaintiff,  on  one  occasion  during  the 
twenty  years,  has  asked  his  leave  to  enjoy  the  right.  The  suit 
shall  be  dismissed.  [26] 


28.  Where  any  land  or  water  upon,  over  or  from  which 
^  f  .  any  easement  has  been  enjoyed  or  derived  has  been 

favour  of  rever-  held  under  or  by  virtue,  of  any  interest 
si°netenemeetVi"  ^or  or  aIW  term  years  exceeding  three 
years  from  the  granting  thereof,  the  time  of 
the-  enjoyment  of  such  easement  during  the  continuance  of 
such  interest  or  term  shall  be  excluded  in  the  computation  of 
the  period  of  twenty  years  in  case  the  claim  is,  within  three  years 
next  after  the  determination  of  such  interest  or  term,  resisted  by 
the  person  entitled,  on  such  determination,  to  the  said  land  or 
water. 


Illustration. 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way 
over  B’s  land.  A  proves  that  he  has  enjoyed  the  right  for  twenty* 
■five  years:  but  B  shows  that  during  ten  of  these  years  C,  a  Hindu 
widow,  had  a  life  interest  in  the  land,  that  on  C’s  death  B  became 
■entitled  to  the  land,  and  that  within  two  years  after  C’s  death  he 
■contested  A’s  claim  to  the  right.  The  suit  must  be  dismissed,  as 
.  A,  with  reference  to  the  provisions  of  this  Section,  has  only  proved 
enjoyment  for  fifteen  years.  .[27] 
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29.  At  the  determination  of  the  period  hereby  limited 

Extinguishment  to  anF  Person  for  instituting  a  suit  for  possession 
of  right  to  pro-  of  any  property,  his  right  to  such  property  shall  be 
perty'  extinguished.  [28] 

PART  V. 

Savings  and  Repeals. 

30.  (1)  Where  any  special  or  local  law  prescribes  for  any 

suit,  appeal  or  application,  a  period  of  limitation 
suite.,  appeals  or  different  from  the  period  prescribed  therefor  by  the 
wh^oh  at eilod l0f  ®'*rst  Schedule,  every  suit  instituted,  appeal  preferr- 
Hmitatfon  °  i°s  ed  or  application  made  after  the  period  of  limitation 
pres  cribed  by  prescribed  therefor  by' the  special  or  local  law,  shall 
Bpema  oi  oea  dismissed  although  limitation  has  not  been  set 
up  as  a  defence. 

(2)  For  the  purpose  of  determining  any  period  of  limitation 
prescribed  for  any  suit,  appeal  or  application  by  any  special  or 
local  law — 

(a)  the  provisions  contained  in  Section  4,  Sections  10  to  18 
and  Section  23  shall  apply  only  in  so  far  as  and  to  the  extent  to 
which  they  are  not  expressly  excluded  by  any  special  or  local  law  ; 
and 

(bj  the  remaining  provisions  of  this  Regulation  shall  not 
apply  [6] 


31.  Notwithstanding  anything  herein  contained,  any 
r-rovision  for  su^’  ^or  wkich  Peri°d  of  limitation  prescribed 
suits  for  which  by  this  Regulation  is  shorter  than  the  period  of 
orfbed^shortei'  ^mitation  prescribed  by  the  Travancore  Limitation 
than  that  pres-  Regulation  of  1062,  may  be  instituted  within  the 
Travancore  Li-  Period  of  tw°  years  next  after  the  passing  of  this 
mitation  Regul-  Regulation,  or  within  the  period  prescribed  for 
ation  of  1062.  such  suit  by  the  Travancore  Limitation  Regul- 
whichever  period  expires  first.  [2] 

38.  If  any  person  is  dispossessed,  without  his  consent,  of 
any  house,  building  or  land,  otherwise  than  in 
for 'recovery  Sof  due  course  of  law,  he  or  any  person  claiming 
unlawfully  dis*  through  him  may,  by  suit  instituted  within  the 
perty1 by  person  Period  prescribed  in  Article  2  of  |he  First  Schedule 
so  dispossessed  appended  to  this  Regulation,  recover  possession 
stive!" repI'esellt  thereof,  notwithstanding  any  other  title  that  may 
be  set  up  in  such  suit. 
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Exception. 


Nothing  in  this  Section  shall  bar  any  person  from  suing 
to  establish  his  title  to  such  property  and  to  recover 
possession  thereof. 


against  Govern-  No  suit  under  this  Section  shall  be  brought 
Section111161  ^  aSa^ns^  Our  tjovernment.  [29]. 


33, 


Repeals, 


The  enactments  mentioned  in  the  Second  Schedule 
are  repealed  to  the  extent  specified  in  the  fourth 
column  thereof.  [2] 
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THE  FIRST  SCHEDULE. 

(See  Section  3) 

First  Division— Suits. 


■A 


Description  of  suit. 


Period  of  Time  from  which  period 
limitation.  begins  to  run. 


1.  For  compensation  for 
doing,  or  for  omitting 
to  do,  an  act  alleged 
to  be  in  pursuance  of 
any  enactment  in 
force  for  the  time  be-  I 
ing  in  Travancore 


PART  I. 
Ninety  days. 
Ninety  days. 


When  the  act  or  omission 
takes  place.  [  I  ] 


2.  To  recover  under  Sec¬ 
tion  32  of  the  Regula¬ 
tion  possession  of 
immovable  property 


PART  TI. 

Six  months. 

Six  months.  When  the  dispossession 
occurs.  [2] 


3.  Upon  a  Royal  Procla¬ 
mation,  Regulation, 
or  Bye-law  for  a  pen¬ 
alty  or  forfeiture 

4.  For  the  wages  of  a 
household  servant, 
artisan  or  labourer 

5.  For  the  price  of  food 
or  drink  sold  by  the 
keeper  of  a  hotel, 
tavern  or  lodging 
house 

6.  For  the  price  of  lodg¬ 
ing 

7.  To  enforce  a  right  of 
pre-emption,  whether 
the  right  is  founded 
on  law,  or  general 
usage,  or  on  'special 
contract 


When  the  wages  accrue 
due.  13] 

When  the  food  or  drink  is 
delivered.  [4] 


When  the  price  becomes 
payable.  [5] 

Wh  en  th  e  purchaser  takes, 
under  the  sale  sought 
to.be  impeached,  physi¬ 
cal  possession  of  the 
whole  of  the  property 
sold  or,  where  the  sub¬ 
ject  of  the  sale  does  not 
admit  of  physical  pos¬ 
session,  when  the  in¬ 
strument  of  sale  is  regis¬ 
tered.  [6] 


PART  III.  I. 

One  year,  j 

One  year,  j  When  the  penalty  or  for- 
|  feiture is  incurred.  [Nil] 

Do. 

Do. 

Do. 

Do. 
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Description  of  suit. 


Period  of  Time  from  which  period 
limitation.  begins  to  run. 


8.  By  a  person,  against 
whom  any  of  the  fol¬ 
lowing  orders  has 
been  made  to  esta¬ 
blish  the  right  which 
he  claims,  to  the 
property  '  comprised 
in  the  order.- — 

(1)  Order,  under  the 
Code  of  Civil  Proce¬ 
dure,  on  a  claim  pre¬ 
ferred  to  or  an  objec¬ 
tion  made  to  the  at¬ 
tachment  of  property, 
attached  in  execution 
of  a.  decree 


One  yi 


The  date  of  the  order  [7] 


(2)  Order  under  the  Code 
of  Civil  Procedure, 
upon  an  application 
by  the  holder  of  a 
decree  for  the  posse¬ 
ssion  of  immovable 
property1  or  by  the 
purchaser  of  such 
property  sold  in  exe¬ 
cution  of  a  decree, 
complaining  of  resist¬ 
ance  o;r  obstruction  to 
the  delivery  of  posse¬ 
ssion  thereof,  or  upon 
an  application  by  any 
'  .person  dispossessed  of 
such  property  in  the 
delivery  of  possession 
thereof  to  the  decree- 
holder  or  purchaser, 
to  establish  the  right 
which  he  claims  to 
the  present  possession 
of  the  property  com¬ 
prised  in  the  order 
9,  To  set  aside  any  of 
th  !  following  sales; — 


Do.  :  When  the  sale  is  con- 
i  firmed,  or  would  other¬ 
wise  have  become  final 
and  conclusive,  had  no 
such  suit  been  brought. 

[8] 


xlvi  Reg.  VI  of  1100  /travancore  limitation  regulation) 


Description  of  suit. 


Period  of  Time  from  which  period 
limitation.  begins  to  run. 


(a)  Sale  in  execution  of  a 
decree  of  a  Civil 
Court  by  whomsoever 
brought  on  any 
ground  other  than 
that  the  judgment- 
debtor  or  his  family 
or  tarwad  had  no 
right,  title  and  inter¬ 
est  in  the  property 
sold; 

(b)  Sale  for  arrears  of 
Government  revenue, 
or  for  any  demand  re¬ 
coverable  as  such  ar¬ 
rears 

10.  To  alter  or  set  aside 
a  decision  or  order 
of  a  Civil  Court  in  any 
proceeding  other  than 


One  ye 


Do. 


11.  To  set  aside  any  act  Do. 

or  order  of  an  officer 

of  Government  in  his 
official  capacity,  not 
herein  otherwise  ex¬ 
pressly  provided  for 

12.  Against  Government  Do. 

to  set  aside  any  att¬ 
achment,  lease  or 
transfer  of  immovable 
property  for  arrears 

of  Government  rev-  j 


13.  Against  Government  Do. 

to  recover  money  paid 

under  protest  in  satis¬ 
faction  of  a  claim 
made  by  the  Revenue 
authorities  on  ac¬ 
count  of  arrears  of 
revenue  or-  on  ac¬ 
count  of  demands  re¬ 
coverable  as  such  ar¬ 
rears 

14.  For  compensation  for  Do. 

false  imprisonment 


The  date  of  the  final  de¬ 
cision  or  order  in  the 
case  by  a  Court  com¬ 
petent  to  determine  it 
finally.  [9] 

The  date  of  the  act  or 
order.  [I  0] 


When  the  attachment, 
lease  or  transfer  is 
made,  or  when  the  same 
is  finally  confirmed  by 
the  Revenue  authori¬ 
ties.  [I  I] 

When  the  payment  is 
made.  [I  2  ] 


When  the  imprisonment 
ends.  [1  3] 


tag.  VI  of  1 1  00  (travan'core  limitation  &egulatio!n)  kl’vii 


Description  of  suit. 

Period  of  | 
limitation.  ; 

Time  from  which  period 
begins  to  run. 

15.  For  compensation  for 
any  other  injury  to 
the  person' 

One  year. 

When  the  injury  is  com¬ 
mitted.  [1  4  ] 

16.  For  compensation  for 
m  alicious  prosecution 

Do. 

When  the  plaintiff  is  ac¬ 
quitted,  or  the  prosecu¬ 
tion  is  otherwise  termi¬ 
nated.  [1  5  ] 

17.  For  compensation  for 
libel 

Do.  i 

When  the  libel  is  publish¬ 
ed.  [  16  ] 

18.  For  compensation  for 
slander 

Do. 

When  the  words  are 
spoken,  or,  if  the  words 
are  not  actionable  in 
themselves,  when  the 
special  damage  com¬ 
plained  of  results.  [1  7] 

ID.  For  compensation  for 
loss  of  service  occa¬ 
sioned  by  the  seduc¬ 
tion  of  the  plaintiff’s 
servent  or  daughter 

Do. 

When  the  loss  occurs. 

[Nil] 

20.  For  compensation  for 
inducing  a  person  to 
break  a  contract  with 
the  plaintiff 

Do. 

The  date  of  the  breach. 

[Nil] 

■  21.  For  compensation  for 
an  illegal,  irregular 
or  excessive  distress 

Do. 

The  date  of  the  distress. 

[Nil] 

22.  For  compensation  for 
wrongful  seizure  of 
movable  pro  perty 
under  legal  prooess 

The  date  of  the  seizure. 

[\  8] 

23.  Against  a  carrier  for 
compensation  for  los¬ 
ing  or  injuring  goods 

Do, 

When  the  loss  or  injury 
occurs.  [19] 

24.  Against  a  carrier  for 
co  mpensation  fornon- 
delivery  of,  or  delay 
in  delivering,  goods 

Do. 

PART  IV. 

When  the  goods  ought  to 
be  delivered.  [20] 

25.  Against  one  who, 
having  a  right  to  use 
property  for  specific 
purposes,  perverts  it 
to  other  purposes 

Two  years. 
Two  years. 

When  the  perversion  first 
becomes  known  to  the 
person  injured  thereby. 

[21] 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

26.  For  compensation  for 
any  malfeasance, mis¬ 
feasance  or  non-fea¬ 
sance  independent  of 
contract  and  not  here¬ 
in  specially  provided 
for 

Two  years. 

PART  V. 

Three  years. 

When  the  malfeasance, 
misfeasance  or  non-fea¬ 
sance  takes  place.  [24] 

27.  For  compensation  for 
obstructing  a  way  or 
a  water-course 

Three  years. 

The  date  of  the  obstruc1 
tion.  [25] 

28.  For  compensation  for 
diverting  a  water¬ 
course 

Do. 

The  date  of  the  diversion. 

[26] 

29.  For  compensation  for 
trespass  upon  im¬ 
movable  pronerty. 

Do. 

The  date  of  the  trespass. 
[27]  . 

30..  For  compensation  for 
infringing  copyright 
or  any  other  exclusive 
privilege 

Do. 

The  date  of  the  infringe¬ 
ment.  [28] 

31.  To  restrain  waste 

Do. 

When  the  waste  begins. 

[29] 

32,  For  compensation  for 
injury  caused  by  an 
injunction  wrongful¬ 
ly  obtained 

Do. 

When  the  injunction 
ceases.  L30] 

33.  To  compel  a  refund 
by  a  person  to  whom 
an  executor  or  ad¬ 
ministrator  has  paid  a 
legacy  or  distributed 
assets  under  the  law 
for  the  time  being  in 
force  relating  to  Pro¬ 
bate  and  Administra¬ 
tion 

Do. 

The  date  of  the  payment 
or  distribution.  [Nil] 

34.  By  a  ward  who  has 
attained  majority,  to 
set  aside  a  transfer  of 
property  by  his  guar¬ 
dian 

Do. 

When  the  ward  attains 
majority.  [3  1] 

35.  By  any  person  bound 
by  an  order  respect¬ 
ing  the  possession  of 

Do. 

The  date  of  the  final  order 
in  the  case.  [32] 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

immovable  property 
made  under  the  Code 
of  CriminalProeedure, 
or  by  any  one  claim¬ 
ing  under  such  person , 
to  recover  the  pro¬ 
perty  comprised  in 
such  order 

Three  years. 

36.  For  specific  movable 
property  lost,  or  ac¬ 
quired  by  theft,  or  dis¬ 
honest  misappropria¬ 
tion  or  conversion,  or 
for  compensation  for 
wrongfully  taking  or 
detaining  the  same 

Do. 

When  the  person  having 
the  right  to  the  possess 
sion  of  the  property 
first  learns  in  whose 
possession  it  is.  [33] 

37.  For  other  specific 
movable  property,  or 
for  compensation  for 
wrongfully  taking 

or  injuring  or  wrong¬ 
fully  detaining  the 
same 

Do. 

When  the  property  is 
wrongfully  taken  or 
injured,  or  when  the 
detainer’s  possession 
becomes  unlawful.  [34] 

38.  For  the  hire  of  ani¬ 
mals,  vehicles,  boats 
or  household  fur¬ 
niture 

Do. 

When  the  hire  becomes 
payable.  [35] 

39.  For  the  balance 
money  advanced  in 
payment  of  goods  to 
be  delivered 

Do. 

When  the  goods  ought  to 
be  delivered.  [36] 

40.  For  the  price  of  goods 
sold  and  delivered, 
where  no  fixed  period 
of  credit  is  agreed  j 

Do.  | 

The  date  of  the  delivery 
of  the  goods.  [37] 

41.  For  the  price  of  goods  1 
sold  and  delivered,  to 
be  paid  for  after  the  j 
expiry  of  a  fixed  period  | 
of  credit  j 

Dm  ; 

When  the  period  of  credit 
expires.  [38] 

42.  For  the  price  of  goods 
sold  and  delivered  to 
be  paid  for  by  a  bill  of 
exchange,  no  such  bill 
being  given 

Do. 

When  the  period  of  the 
proposed  bill  elapses. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

'43.  For  the  price  of  trees 
or  growing  crops  sold 
by  the  plaintiff  to  the 
defendant  where  no 
fixed  period  of  credit 
is  agreed  upon. 

Three  years. 

The  date  of  the  sale.  [40] 

44.  For  the  price  of  work 
done  by  the  plaintiff 
for  the  defendant  at 
his  request,  where  no 
time  has  been  fixed 
for  payment 

Do. 

When  the  work  is  done. 

[41] 

45.  For  money  payable 
for  money  lent 

Do. 

When  the  loan  is  made. 

[42] 

46.  Like  suit  when  the 
lender  has  given  a 
cheque  for  the  money 

Do. 

When  the  cheque  is  paid. 

[43] 

47.  For  money  lent  under 
an  oral  agreement 
that  it  shall  be  paya¬ 
ble  bn  demand 

Do. 

When  the  loan  is  made. 

144] 

48.  For  money  deposited 
under  an  agreement 
that  it  shall  be  payable 
on  demand,  including 
money  of  a  customer 
in  the  hands  of  his 
banker  so  payable 

Do. 

When  the  demand  is 
made.  [45] 

49.  For  money  payable  to 
the  plaintiff  formoney 
paid  for  the  defendant 

Do. 

When  the  money  is  paid. 

[46] 

SO,  For  money  payable 
by  the  defendant  to 
the  plaintiff  for 
money  received  by 
the  defendant  for  the 
plaintiff's  use 

Do- 

When  the  money  is  re* 
ceived.  [47]  ■ 

51.  For  money  payable 
for  interest  Upon 
money  due  from  the 
defendant  to  the 
plaintiff. 

Do. 

When  the  interest  be¬ 
comes  due.  ]48] 

u.f 

52.  For  money  payable 
to  the  plaintiff, '  for 
money  found  to  be 
due  from  the  defen¬ 
dant  to  the  plaintiff 

Do.  " 

When  the  accounts  are 
stated  in  writing  signed 
by  the  defendant  or  his 
agent  duly  authorised 
in  this  behalf,  unless 
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Description  bf  suit. 


Period  of  j  Time  from  which  period 
limitation,  j  begins  to  run. 


on  accounts 
between  them 


stated 


hree  years. 


where  the  debt  is,  by  a 
simultaneous  agree¬ 
ment  in  writing  signed 
as  aforesaid,  made  pay¬ 


able  at  a  future  time, 
and  then  when  that 


time  arrives. 

Explanation -The  words 
‘agent  duly  authorised 
in  this  behalf  shall  in¬ 
clude  the  Karanavan 
j  of  a  Malabar  Tarwad 
i  and  the  manager  of  an 
i  undivided  Hindu  farai- 
'l  ly,  where  the,  accounts 
stated  relate  to  the 
j  tarwad  or  family  trans- 
|  actions.  [49] 


53.  For  compensation  for 
breach  of  a  promise 
to  do  anything  at  a 
specified  time.or  upon 
the  happening  of  a 
specified  contingency 

54.  On  a  single  bond, 
where  a  day  is  speci¬ 
fied  for  payment 

55.  On  a  single  bond, 
where  no  such  day 
is)spocified 

■56.  On  a  bond  subject  to 
a  condition 

57.  On  a  bill  of  exchange 

or  promissory  note 
payable  at  a  fixed  | 
time  after  date  i 

58.  On  a  bill  of  exchange  j 
payable  at  sight,  or  ] 

■  after  sight,  but  not ! 
at  .a.  fixed  time  ; 

59.  On  a  bill  of  exchange  I 
accepted  payable  at 
a  particular  place 

60.  On  a  bill  of  exchange 
or  promissory  note 
payable  at  a  fixed 


Do. 


Do. 

Do. 


Do. 

Do. 

Do. 


Do. 


When  the  time  specified 
arrives  or  the  contin¬ 
gency  happens.  [50] 


The  day  so  specified.  [51] 


The  date  of  executing  the 
bond.  [52] 

When  the  condition  is 
broken.  [53] 

When  the  bill  or  note 
falls  due  [54] 


When  the  bill  is  pre¬ 
sented.  [55] 


When  the  bill  is  presen¬ 
ted  at  that  place.  [56] 

When  the  fixed  time  ex¬ 
pires.  [57] 
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Description  of  suit. 


Period  of 
limitation. 


Tii 


from  which  period 
begins  to  run. 


time  after  sight  or  Three  years, 
after  demand 

61.  On  a  promissory  note  Do. 
or  bond  payable  by 
instalments 


62.  On  a  promissory  note 
or  bond  payable  by 
instalments,  which 
provides  that,  if  de¬ 
fault  be  made  in  pay¬ 
ment  of  one  or  more 
instalments,  the 
whole  shall  be  due 


63.  On  a  promissory  note 
given  by  the  maker 
to  a  third  person  to 
be  delivered  to  the 
payee  after  a  certain 
event  should  happen 

64.  On  a  dishonoured 
foreign  bill,  where 
protest  has  been  made 
and  notice  given 

65.  By  the  payee  against 
the  drawer  of  a  bill  of 
exchange, '  which  has 
been  dishonoured  by 
non-acceptance 

66.  By  the  acceptor  of  an 
'  accommodation-bill 

against-the:  drawer 

67.  Suit  on  a  bill  of  ex¬ 
change,  promissory 
note  or  bond  not  here¬ 
in  expressly  provided 
for 

68;  By  a  surety  aghinst 
the  principal-  debtor 


Do. 


Do. 

Do. 


Do.. 


Do. 


The  expiration  of  the  first 
term  of  payment  as  to 
the  part  then  payable; 
and  for  the  other  parts, 
the  expiration  of  the  re¬ 
spective  terms  of  pay¬ 
ment.  [59] 

Same  as  above:  but  where, 
after  the  default  and  on 
or  before  the  date  on 
which  the  last  instal¬ 
ment  is  due  the  payee,  or 
obligee  makes  a  demand 
in  writing  for  the  pay¬ 
ment  of  the  whole,  and 
has  not,  thereafter, 
waived  in  writing  his 
right  to  such  payment, 
then  from  the  date  of 
such  demand.  [60] 

The  date  of  the  delivery  to 
■  the  payee.  L6  I] 


When  the  notice  is  given 

[62] 


The  date  of  the  refusal  to 
accept.  [63] 


When  the  acceptor  pays 
the  amount  of  the  bill. 

[64] 

When  the.  bill,  note  or 
!  bond  becomes  payable. 

[65] 


When  the  surety  pays  the 
creditor.  [66] 
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Description  of  suit. 


Period  of  Time  from  which  period 
limitation.  begins  to  run. 


69.  By  a  surety  against  Three  years.  When  the  surety  pays 

a  eo-surety  ;  anything  in  excess  of  his 

own  share  [67]  _ 

70.  Upon  any  other  con-  Do.  When  the  plaintiff  is  actu- 

tract  to  indemnify  ally  damnified.  [68] 

71.  By  an  attorney  or  ,  Do.  The  date  of  the  termin- 

vakil  for  his  costs  of  ation  of  the  suit  or  busi- 

a  suit  or  a  particular  ness,  or  (where  the 

business,  there  being;  attorney  or  vakil  pro- 

no  express  agreement '  perly  discontinues  the 

as  to  the  time  when  I  suit  or  business)  the 

such  costs  are  to  be!  date  of  such  disconti  nu- 

paid  j  ance.  [69] 

72.  For  the  balance  due;  Do.  The  close  of  the  year  in 

on  a  mutual,  open  and  which  the  last  item  ad- 

•  current  account,1  mitted  or  proved  is 

where  there  have  entered  in  the  account ; 

been  reciprocal  de->  such  year  to  be  com¬ 
mands  between  the  i  pu ted  as  in  the  account, 

parties  [7°J 

73.  On  a  policy  of  insur-  Do.  When  the  proof  of  the 

ance,  when  the  sum  death  or  loss  is  given  or 

assured  is  payable  received  to  or  by  the 

immediately  after  insurer,  whether  by  or 

proof  of  the  death  or  1  from  the  plaintiff  or 

loss  has  been  given  any  other  person.  [7  I  ] 

to  or  received  by  the 


74.  By  the  assured  to  Do. 
recover  premia  paid 

under  a  policy  void¬ 
able  at  the  election 
of  the  insurers 

75.  Against  a  factor  for  Do., 

an  account  1 


76.  By  a  principal  against 
his  agent  for  movable 
property  received  by 
the  latter  and  not  ac¬ 
counted  for 

77.  Other  suits  by  prin¬ 
cipals  against  agents 
for  neglect  or  miscon¬ 
duct 


Do. 


Do. 


j  When  the  insurers  elect 
to  avoid  the  policy.  [72] 


I  When  the  account  is,  dur¬ 
ing  the  continuance  of 
!  the  agency,  demanded 
|  and  refused  or,  where 
I  no  such  demand  is 
made,  when  the  agency 
f.  terminates.  [73] 

Do. 

!  [74] 


Whe  the  neglect  or  mis- 
conduct  beooru.es 
known  to  the  plaintiff. 
_ [75] 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to.run. 

78.  To  cancel  or  set  aside 
an  instrument  not 
otherwise  provided 
for 

Three  years. 

When  the  facts  entitling 
the  plaintiff  to  have  the 
instrument  cancelled  or 
set  aside  become  known 
to  him.  [Njl.] 

79.  To  declare  the  forgery 
of  an  instrument 
issued  dr  registered 

Do. 

When  the  issue  or  regis* 
tration  becomes  known 
to  the  plaintiff.  [Nil.] 

80.  ,  To  declare  the  forgery 
•  of.  an  instrument  at¬ 
tempted  to  be  enforced 
against  the  plaintiff 

Do. 

The  date  of  the  attempt. 

[Nil] 

81.  For  property  which 

Do. 

When  the  plaintiff  is 

the  plaintiff  has  con¬ 
veyed  while  insane 

restored  to  sanity,  and 
has  knowledge  of  the 
conveyance.  [76] 

82.  To  Set  aside  a  decree 

When  the  fraud  becomes 

obtained  by  fraud,  or 
for  other  relief  on  the 
ground  of  fraud 

known  to  the  party 
wronged.  [77] 

83.  For  relief  on  the 

Do. 

When  the  mistake  be¬ 

ground  of  mistake 

comes  known  to  the 
plaintiff.  [78] 

84.  For  money  paid  upon 
an  existing  consider¬ 
ation  which  after¬ 
wards  fails 

Do. 

The  date  Of  the  failure. 

[79] 

85,  To  make  good  out:  of 
the  general  estate  of 
a  deceased  trustee  the 
loss  occasioned  by  a 
breach  of  trust 

Do. 

The  date  of  the  trustee’s 
death,  or,  if  the  loss  has 
not  then  resulted,  the 
date  of  the  loss.  [80] 

86.  For  contribution  by  a 
party  whe  has  paid 
the  whole  or  more 
than  his  share  of  the 
amount, due  under,  a 
joint  decree,  or  by  a 
sharer  in  a  joint 
estate  who  has  paid 
the  whole  or  more 
than  his  share  of  the 
amount  of  revenue 
due  from  himself  and 
.  -his  co-sharers 

Do. 

This  date  of  the  payment 
in  excess  of  the  plain¬ 
tiff’s  own  share.  [81] 

87,  By  a  co-trustee  to 
enforce  ,  against  the 

Do. 

When  the  right  to  contri- 
bution  accrues.  [82] 
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Description  of  suit.  j 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

estate  of  a  deceased 
trustee  a  claim  for! 
contribution 

Three  years. 

88.  For  a  seaman’s  wages 

Do. 

i 

The  end  of  the  voyage 
during  which  the  wages 
are  earned.  [8,3] 

89.  For  wages  not  other¬ 
wise  expressly  pro¬ 
vided  for  by  this 
Schedule 

1  Do. 

When  the  wages  accrue 
|  due.  [84] 

' 

90.  By  a  Muhammadan 
.  for  exigible  dower — 
( mu'-ajjal ) 

Do.  . 

When  the  dower  is  de- 
j  manded  and  refused 
j  or  (where,  during  the 
j  continuance  ofi  the 

marriage,  no  such  de¬ 
mand  has  been  made) 
when  the  marriage  is 
dissolved  by  death  or 
divorce.  [85,] 


91.  By  a  Muhammadan  j 

for  deferred  dower — 
(mu'-wajja/)  ! 

92.  By  a  mortgagor  after  j 

the  mortg;age  h  a  s  j 
been  satisfied,  to  re-  j 
cover  surplus  collec-  i 
tions  re.ceiVed  by  the  ; 
mortgagee  ! 

93.  For  an  account  and 

a  share  of  the  profits  j 
of  a  dissolved  part-] 
nershipl  ; 

94.  Bv  a  lessor  for  the! 
value  of  trees  cut  I 
down  by  his  lessee  j 

1  con  trary  .to  the  terms 
of  the  lease 

95;  For  the  profits  of  im¬ 
movable  property  be- 
..'  longing-  to  the  plain¬ 
tiff  which  have  been 
wrongfully  received 
by  the  defendant  | 

96.  For  arrears  of  rent  j 


Do. 


Do. 


Do. 


When  the  marriage  is 
dissolved  by  death  or 
!  divorce.  [86] 

When  the  mortgagor  re¬ 
enters  on  the  mort¬ 
gaged  property.  [Nil.] 


[The  date  of  the  dissolu- 
[  tion.  [87] 


[When  the  trees  are  cut 
down.  [88] 


When  the  profits  are 
]  received  [89] 


When  the  arrears  become 
due  [90] 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

97.  By  a  vendor  of  im¬ 
movable  property  for 
personal  payment  of 
unpaid  purchase — 
money 

[Three  years. 

The  time  fixed  for  com¬ 
pleting  the  sale,  or 
(where  the  title  is  ac¬ 
cepted  after  the  time 
fixed  for  completion) 
the  date  of  the  accept¬ 
ance.  [91] 

98.  Against  Government 
for  compensation  for 
land  acquired  for 
public  purposes  when 
the  suit  is  by  a  party 
to  the  proceedings 

Do. 

i 

The  date  of  determining 
the  amount  of  compen¬ 
sation.  [Nil] 

99.  Like  suit  for  compen¬ 
sation  when  the 
acquisition  is  not  j 
completed  when  the  j 
suit  is  by  a  party  to  j 
the  proceedings  ; 

Do.  j 

1 

The  date  of  the  refusal  to 
complete.  [Nil] 

! 

i 

! 

100.  For  a  call  by  a  com¬ 
pany  registered 
under  any  law  ] 

Do. 

;  When  the  call  is  payable. 

[92] 

^JLOI.  For  specific  perfor- 
\  mance  of  a  contract 

Do. 

The  date'  fixpd  for  the 
performance,  or,,  if  no 
such  date  is  fixed,  when 
the  plaintiff  has  notice 
that  performance  is  re¬ 
fused.  [93] 

102.  For  the'  rescission  of 
a  contract 

Do. 

When  the  facts  entitling 
the  plaintiff  to  have  the 
contract  rescinded  first. 

!  become  known  to  him.- 

[94] 

103.  For  compensation  for 
V-  the  breach  of  any  con- 

\  tract,  express  or  im¬ 

plied,  not  in  writing 
|  registered  and  not 

f  herem  specially  pro¬ 

vided  for 

Do. 

PA.KT  VI 
Six  years. 

When  the  contract  is 
broken  of  (where  there 
are  successive  brea¬ 
ches)  when  the  breach 
in  respect  of  which  the 
suit  is  instituted  occurs, 
or,  (where  the  breach  is 
continuing)  when  it 
ceases.  [95] 

JS  104.  For  compensation  for 
y"'’  the  breach  of  a  con- 

\  tract  in  writing  regis- 

\  tered 

Six  years. 

When  the  period  of  limita¬ 
tion  would  begin  to  run 
against  a  suit  brought 
on  a  similar  contract 
not  registered.  [96] 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

105.  For  money  or  paddy 
due  on  a  bond,  pro¬ 
missory  note  or  any! 
other  written  agree¬ 
ment  that  it  shall  be  1 

Six  years, 

The  date  of  the  bond, 
note  or  agreement.  [97] 

106.  Upon  a  foreign  judg¬ 
ment  as  defined  in 
the  Code  of  Civil; 
Procedure  | 

Do. 

The  date  of  the  judgment., 

[99] 

107.  To  obtain  a  declara-  j 
tion  that  an  alleged 1 
adoption  is  invalid  or ! 
never,  in  fact,  took 

Do. 

When  the  alleged  adop¬ 
tion  becomes  known  to 
the  plaintiff.  [Nil] 

place 

108>  To  obtain  a  declara¬ 
tion  that  an  adoption 
is  valid 

Do. 

When  the  rights  of  the 
adopted  son,  as  sucl), 
are  interfered  with. 

[Nil] 

,  109.  Suit  for  which  no 
period  of  limitation 
is  provided  elsewhere 
in  this  Schedule 

Do. 

When  the  right  to  sue 
accrues.  [100] 

■PART  VII. 

\  Twelve  years. 

110.  Upon  a  judgment  ob-  i  Twelve  years 
tained  in  Travancore, ' 

or  a  recognisance 

111.  For  a  legacy  or  for  a  ,  Do. 
share  of  a  residue  be- ; 
queathed  by  a  testa -j 

tor,  or  for  a  distri-* 
butive  share  of  the  j 
property  of  an  intes-  j  i 


‘The  date  of  the  judgment 
!  or  recognisance.  [Nil] 

When  the  legacy  or  share 
becomes  payable  or 
deliverable.  IlOI] 


112.  For  possession  ofani 
hereditary  office 


When  the  defendant  takes 
possession  of  the  office 
!  adversely  to  the  plain¬ 
tiff. 

Explanation. — An  heredi¬ 
tary  office  is  possessed 
when  the  profits 
thereof  are  usually  re¬ 
ceived:,  or,  (if  there  are 
no  profits)  when  the 
duties,  thereof  are  usu¬ 
ally  performed.  [102] 
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.  „  !  Period  of  Time  from  which  period 

Description  of  suit.  ;  limitation.  begins  to  run. 


Hiiad  u 
'jdAnadan  w 
Jr*  male  die 


113.  Suit  during  the  life  of  '  Twelve  years] 
a  Hindu  or  Muham¬ 
madan  female  by  a  j 

Muham- j 
who,  it  the  fe- ; 

_  _  t  the  date 

>4/  of  instituting  the  suit, 
r  '  would  be  entitled  to 
the  possession  of 
land,  to  have  an 
alienation  of  such 
land  made  by  the  fe¬ 
male  declared  to  be 
void  except  for  her 
life  or  until  her  re¬ 
marriage  , 

114.  By  a  Hindu  governed  |  Do. 
by  the  law  of  the 
Mitaksbara  or  by  a 
member  of  a  Malabar 
tarwad,  to  set  aside 
his  father’s  or  Kara- 
navan's  fas  the  case 
may  be)  alienation  of 
ancestral  or  joint 
property 

Explanation. — The  words 
‘father’  and  ‘Karana- 
van’  in  this  Article 
include  the  manager 
of  a  Makkathayam 
undivided  Hindu  fa¬ 
mily  or  of  a  Malabar 
tarwad  for  the  time 
'  being 

115.  By  a  person  excluded 
from  joint  family 
property  to  enforce 
right  to  share  therein 

116.  By  a  Hindu  or  a  i  Do. 
member  of  a  Mala- ! 

bar  tarwad  for  ar-[ 
rears  ot  maintenance] 

117.  By  a  Hindu  ora  mem-  j  Do. 
ber  of  a  Malabar  | 
tarwad  for  a  declara-  j 

tion  of  his  ,  right  to  j 
maintenance  j 


The  date  of  the  aliena¬ 
tion.  [103] 


When  the  instrument  evi¬ 
dencing  the  alienation 
is  registered,  and,  in 
case  of  oral  alienations, 
when  possession  i< 
taken  by  the  alienee. 

[104] 


When  the  exclusion  be¬ 
comes  known  to  the 
plaintiff.  [105] 

When  the  arrears  are 
payable.  [106 1 


When  the  right  is  denied. 

[107] 
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Description  of  suit. 


j  Period  of  j  Time  from  which  period 
]  limitation,  j  begins  to  run. 


118.  To  establish  a  periodi¬ 
cally  recurring  right 

119.  To  recover  money  or 
paddy  due  under  a 
hypothecation  bond  or 
to  enforce  payment  of  i 
money  or  customary  ; 
dues  charged  upon  j 
immovable  property  ; 

Explanation. — The  allow- ' 
.  ..  .ance  and  fees  respec-  ' 
tively  called  Advkku- ; 
vathu,  Olapanam,  Et- 
tartham  and  Micha- 
varam  and  also  all 
the  fees  customarily 
paid  to  the  jenmies, 
shall,  for  the  purpose 
of  this  Article  be  de¬ 
emed  to  be  money 
charged  upon  immov- 
.  .  able  property  j 

12.0,  To  recover  money  or 
.  '  ' paddy  due  under  a  j 
hypothecation  bond 
payable  by  instal¬ 
ments,  which  pro¬ 
vides  that,  if.  default 
be  made  in  payment 
.  of  one  or  more  instal¬ 
ments,  the  whole 
shall  be  due 


121.  To  recover  movable 
property  conveyed  or 
bequeathed  in  trust, 
deposited  or  pawned, 
and  afterwards 


Twelve  years  j  When  the  plaintiff  is  first 
refused  the  enjoyment 
of  the  right.  [108] 

When  the  money  or  pad- 
dv  sued  for  becomes 
due.  [109] 


Do. 


I 


The  expiration  of  the  first 
term  of  payment  as  to 
the  part  then  payable; 
i  and  for  the  other  parts, 

|  the  expiration  of  the 
respective  terms  of  pay- 
ment-'  but  where  after 
the  default  and  on  or 
before  the  date  on  which 
the  last  instalment  is 
due  the  payee  or  obligee 
makes  a  demand  iD 
writing  for  the  payment 
of  the  whole,  and  has 
not,  thereafter  waived 
in  writing  his  Tight  to 
such  payment,  then 
from  the  date  of  such 
demand.  [Nil] 

The  date  of  the  purchase, 

[HO] 
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Description  of  suit.  ! 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

bought  from  the  trus¬ 
tee,  depositary  or 
pawnee  for  a  valu¬ 
able  consideration 

1 

Twelve  years 

122.  To  recover  possession 

Do. 

The  date  of  the  transfer. 

of  immovable  pro¬ 
perty  conveyed  or 
bequeathed  in  trust  or 
mortgaged  and  after¬ 
wards  transferred  by 
the  trustee  or  mort¬ 
gagee  for  a  valuable 
consideration 

mil 

123.  Suit  by  a  mortgagee 

!  Do. 

When  the  mortgagor’s 

for  possession  of  im- 

right  to  possession 

movable  property 

1 

determines.  [112} 

124.  By  a  purchaser  at  a 

!  Do. 

When  the  vendor  is  first 

private  sale  for  pos- 

entitled  to  possession. 

session  of  immovables 
property  sold  when  I 
the  vendor  was  out 
of  possession  at  the  j 
■  date  of  the  sale 

[II3| 

12b.  Like  suit  by  a  pur- 

i  Do.  1 

When  the  jUdg&'eWt-deb- 

chaser  at  a  sale  in  j 

tor  is  first  entitled  to 

execution  of  a  decree, 
when  the  judgment- 
debtor  was  out  of  pos¬ 
session  at  the  date  of 
the  sale 

!  I 

possession,  [114] 

126.  Like  suit  by  a  pur- 

Do. 

The  date  when  the  sale 

chaser  at  a  sale  in 
execution  of  a  decree, 
when  the  judgment- 
debtor  was  in  posses¬ 
sion  at  the  date  of 
the  sale 

become's  absolute.  [115] 

127.  By  a  landlord  to  re- 

Do. 

When  the  tenancy  is 

cover  possession  from 
a  tenant  i 

determined.  [116] 

128.  By  a  remainderman,! 

Do.  . 

When  his  estate  falls  into 

a  reversioner  (other 
than  a  landlord)  or  a 
devisee,  for  posses¬ 
sion  of  immovable 
property 

! 

possession.  [117] 
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Description  of  suit.  jSatibn.  | 
129;  Lik6  suit  by  a  Hindu  I  Twelve  years  j 


or  Muhammadan  en¬ 
titled  to  the  posses¬ 
sion  of  immovable 
property  on  the  death 
of  a  Hindu  orMuham- 
madan  female 

130.  For  possession  of  im¬ 

movable  property 
when  the  plaintiff 
while  in  possession  j 
of  the  property,  has  j 
beeh  dispossessed  or  j 
has  discontinued  the  | 
possession  J 

131.  Like  suit,  when  the] 
plaintiff  has  become  ! 
entitled  by  reason  of' 
any  forfeiture,  or  > 
breach  of  condition 

132.  For  possession  of  im¬ 
movable  property  or 
any  interest  therein 
not  hereby  otherwise 
specially  provided 
for 


Do. 


Do. 


part  vim 


Time  from  which  period 
begins  to  run. 


When  the  female  die's.  i 

•  (11*1 


The  date  of  the  disposses¬ 
sion  or  discontinuance. 

[119] 


When  the  forfeiture  is  in¬ 
curred  or  the  condition 
is  broken.  [120] 


When  the  possession  of 
the  defendant  becomes 
adverse  to  the  plaintiff. 

[121] 


Thirty  year  a. 


133.  Against  a  depositary  Thirty  years, 
or  pawuee  to  recover 

movable  property  de¬ 
posited  or  pawned 

134.  By  or  on  behalf  of  Do. 
any  local  authority 

for  possession  of  any 
public  street  or  road 
or  any  part  thereof 
from  which  it  has 
becii  dispossessed  or 
of  which  it  has  dis¬ 
continued  the  posses- 
Si’ofi  I 


135,  By  a  mortgagee  for 
foreclosure  or  sale 


PART  IX. 
Fifty  years. 
Fifty  years. 


The  date  of  the  deposit 
or  pawn.  [122] 


The  date  of  dispossession 
or  discontinuance.  [Nil] 


When' the  m'oney  secured 
hjr  the  mo’rtgagh  be- 
comes  dne.  [123^.1-  . 
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Description  of  suit. 

Period  of  , 
limitation. 

Time  from  which  period 
begins  to  run. 

136.  Against  a  mortgagee 

Fifty  years  | 

When  the  right  to  redeem 

'  tQ  redeem  or  to  re¬ 

cover  possession  of 
immovable  property 
mortgaged 

Explanation. —  Kanoms 
governed  by  the 
Jenmi  and  Kudiyan 
Regulation, V  of  1071, 
are  not  mortgages 
within  the  meaning 
of  this  Article 

137.  Any  suit  by  the 

|  | 

| 

Do.  1 

or  to  recover  possession 
accrues.  [!24] 

When  the. period  ,of  limi¬ 

Government  • 

tation  would  begin  to 
run  under  this  Regula¬ 
tion  against  a.  like  suit 
by  a  private  person. 

[125] 

Second  Division— Ar'Reals. 


Description  of  appeal 

Period  of 
limitation.. 

Time  from  which  period 
begins  to  run. 

138,  Under  the  Code  of 
•  ...Criminal  Procedure 
from  a  sentence  •  of 
death  or  imprison¬ 
ment  for  life  passed 
'  by  a  Court  of  Session 

Fifteen  days. 

The  date  of  the  sentence. 

■■  •  [126] 

139.  Under  the  Code.)  of 
Civil  Procedure,  to 
the  Court  of  aDistrict 

Thirty  days. 

The  date  of  the  decree  or 
order  appealed  from. 

[127] 

140.  Under  the  Code  of 
Criminal  Procedure, 
to  any  Court  other 
than  the  High  Court 

Do. 

The  date  of  the  sentence 
.  .or  order  appealed  from. 

[128] 

141.  Under  the  same  Code 
to  the  High  Court, 
except  in  the  cases 
provided  for  by  Arti- 
-  cle  138  and  Article 

143 

Sixty  days. 

The  date  of  the  sentence 
or  order  appealed  from. 

[129] 
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Description  of  appeal. 


142.  Under  the  Code  of!  Sixty  days.  !  The  date  of  the  decree  or 

Civil  Procedure,  to!  order  appealed  from, 

the  High  Court.  i  [130] 

143.  Under  the  Code  of  Six  months,  i  The  date  of  the  ordSr  ap- 

Criminal  Procedure,  !  pealed  from.  [132] 


Third  Division— Applications. 


Description  of  applicatio 


Period  of  |  Timefroi 


144.  (a)  A  complaint  (not  Thirty  days  The  date  of  offence.  [133] 

preferred  by,  or  un-  !  '  I 

der  the  orders  of,  the  j  | 

Government)  of  an*  j 

offence  punishable  \ 

under  Sections  298,  I 

323,  334,  352, 355, 358,  i  •  I 

490  and  492  of  the  !  ! 

Penal  Code.  I  j 

(6)  A  complaint  (not  j  Ninety  days. j  The  date  of  offence. 

preferred  by,  or  under  I  | 

the  orders  of,  the  Go-  ■ 

vernment)  of  an.  of-  ! 

fence  punishable  un-  j 

der  Sections  447,  500, 

501  and  502  of  the  ! 

Penal  Code  j 

145.  Under  the  Code  of  Ten  days.  When  the  receipt  in  Court 

Civil  Procedure,  to  of, the  award  is  notified 


Civil  Procedure,  to 
set  aside  an  award 
146.  For  an  order  under  1 
the  same  Code,  to 
restore  to  the  file  an 
application  for  re¬ 
view  rejected  in  con¬ 
sequence  of  the  fail¬ 
ure  of  the  applicant 
to  appear  when  the 
:  application,  was  call¬ 
ed  on  for  hearing 


j  to  che  parties.  [134] 
n  days.|  When  the  application  for 
I  review  is  rejected.  [Nil] 
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Description  of  application 

Period,  of  1 
limitation. 

^  Time  from  which  period 
begins  to  run. 

147.  For  a  review  of  judg¬ 
ment  in  suits  tried  as 
Small  Causes 

148.  By  a  plaintiff,  for  an 
en  order  to  set  aside 
a  dismissal  for  de¬ 
fault  of  appearance 
or  for  failure  to  pay 
costs  of  service  of 
process  or  to  furnish 
security  for  costs 

Fifteen  da^s. 

The  date  of  the  decree  or 
'  order.  [Nil] 

Thirty  days 

The  date  of  the  dismissal. 

[135] 

149.  By  a  defendant,  for 
an  order  to  set  aside 
a  decree  passed  ex¬ 
port? 

Do. 

The  date  of  the  decree  or, 
where  the  summons 
was  not  personally 
served,  when  the  ap¬ 
plicant  has  knowledge 
of  the  decree.  [136] 

150.  Under  the  Code  of 
Civil  Procedure,  by 
a  person  dispossessed 
of  immovable  pro¬ 
perty  and  disputing 
the  right  of  the  de¬ 
cree-holder  or  pur¬ 
chaser  at  a  sale  in 
execution  of  a  decree 
to  be  put  into  pos¬ 
session 

Do. 

The  date  of  the  disposses¬ 
sion.  [137] 

151.  Under  the  same  Code 
to  set  aside  a  sale  in 
execution  of  a  decree 

Do. 

The  date  of  the  sale. 

[138,  149] 

152,  Complaining  of  resis¬ 
tance  or  obstruction 
to  delivery  of  posses-, 
sion  of  immovable 
property  decreed  or 
sold  in  execution  of 
a  decree 

Do. 

The  date  of  th.e  resistance 
or  obstruction.  [1391 

15,3;  For  the  re-admission 
of  an  appeal  dismiss¬ 
ed  for  want  of  pro¬ 
secution 

Do. 

The  date  of  the  dismissal. 

[140] 

154.  For.  the  rehearing  of 
an  appeal  heard  ex- 
parte 

Do. 

The  date  of  the  decree  in 
appeal  or,  where  notice 
of  the  appeal  was  not 
personally  served,  when 
the  applicant  has 
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Description  of  application 

1  Period  of  ! 
j  limitation.  , 

Time  from  which  period 
begins  to  run. 

155.  For  leave  to  appeal 

Thirty  days. 

knowledge  of  the 
decree.  [144]  . 

The  date  of  the  decree 

as  a  pauper  to  the 

apnea! ed  from,  [Nil] 

Court  of  a  District 

J  udge 

i  The.  date  of  tjie  abate- 

156.  Under  the  Code  of 

Sixty  days. 

Civil  Procedure,  for 

1  ment.  [148] 

an  order  to  set  aside 
an  abatement 

157.  Under  the  same  Code 

Do. 

The  date  of  the  order  of 

by  the  assignee  or 

dismissal.  [148] 

the  receiver  of  an 
insolvent  plaintiff  or 
appellant  for  an  order 
to  set  aside  the  dis¬ 
missal  of  a  suit  or  an 
appeal 

158.  For  leave  to  appeal 

Do. 

The  date  of  the  decree  ap- 

as  a  pauper  to  the 

pealed  from.  [Nil] 

High  Court 

159.  For  a  review  of  judg- 

Ninety  days. 

The  date  of  the  decree  or 

ment  except  in  the 

order.  [150] 

cases  provided  for  by 
Article  147 

160.  For  the  issue  of  a 

Do. 

When  the  payment  or 

notice  under  the  same 

adjustment  is  made. 

Code,  to  show  cause 

[143] 

why  any  payment 
made  out  of  Court  of 
any  money  payable 
under  a  decree  or  any 
adjustment  of  the 
decree  should  not  be 
recorded  as  certified 
161.  Under  the  same  Code 

Do. 

The  date  of  the  death  of 

to  have  the  legal  re¬ 

the  deceased  plaintiff 

presentative  of  a  de¬ 

or  appellant  [145,  146] 

ceased  plaintiff  or  of 
a  deceased  appellant 
made  a  party. 

162. Under  the  same  Code 

Do. 

The  date  of  the  death  of 

tu  have  the  legal  re¬ 

the  deceased  defendant 

presentative  of  a  de¬ 

or  respondent.  [147] 

ceased  defendant  or 
of  a  deceased  res¬ 
pondent  made  a 

party 

i 

! 

I 
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Description  of  application 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

163.  Under  the  same  Code 

Six  months. 

The  date  of  the  award. 

for  the  filing  in  Court 

[151] 

of  an  award  in  a  suit 
made  in  any  matter 
referred  to  arbitra- 
/"'■  tion  by  order  of  the 
■  '  Court  or  of  an  award 
made’ in  any  matter 
referred  to  arbitra¬ 
ge  tion  without  the  in¬ 
tervention  of  a  Court 

164.  By  a  purchaser  of 

Three  years. 

When  the  sale  becomes 

immovable  property 

absolute.  [Nil] 

at, a  sale  in  execution 
of  a  decree  for  deli¬ 
very  of  possession 

165.  A  pp  lie  a  t  i  o  ns  for 

Do. 

!  When  the  right  to  applv 

which  no  period  of 

accrues.  ]  152] 

limitation  is  provided 
elsewhere  in  this 
Schedule  or  by  Sec 
tion  41  of  the  Code 
of  Civil  Procedure 

166.  For  the  execution  of 

Three  years; 

1.  The  date  of  the  decree 

a  decree  or  order  of 

or,  where  a 

or  order,  or 

any  Civil  Court  not 

certified 

2.  (where  there  has  been 

provided  for  by  Sec¬ 

copy  of  the 

an  appeal)  the  date  of 

tion  41  of  the  Code  of 

decree  or 

the  final  decree  or 

Civil  Procedure 

order  has 

order  of  the  appellate 

been  regist¬ 

Court  or  the  with¬ 

ered,  or  a 

drawal  of  the  appeal,  or 

memoran¬ 

3.  (where  there  has  been 

dum  of  the 

a  review  of  judgment 

decree  or 

the  date  of  the  decision 

order  relat¬ 

>  passed  on  the  review, 

ing  to  im¬ 

1  or 

movable  pro¬ 

4.  (where  the  decree  has 

perty  is  ent¬ 

L  been-  amended,)  the  date 

ered  or  filed 

|  of  amendment,  or 

as  required 

:  5.  (where  the  application 

by  Section 

next  hereinafter  men- 

15  of  Regu¬ 

.  tionedhas  been  made] 

lation  II  of 

!  the  date  of  apply¬ 

1087,  six 

ing  in  accordance  with 

years. 

law  to  the  proper  Court 
for  execution,  or  to  take 
some  step  in  aid  of 
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Description  of  application  i 


Time  from  which  period 
begins  to  run. 


I  execution  of  the  decree 
or  order,  or  tbe  date  of 
I  theorderpassedonsuch 
application  or  the  date 
;  on  which  such  order 
was  carried  out, 

;6.  (where  the  notj/dS?  neitf! ’vs*’ 
hereinafter  tpentiaftecD 
has  been  j&sued)  t£e..\ 
date  of  issvfe‘>A)f  notite  n 
to  the  peripn  ;  against 
whom  o#ecutaotif 
is  applied  fc^to-.show  j 
cause  why  thK^ecr-ee-;;'*" 
should  not  he  eVscjit^aV 
against  him,  when  ftTS""' 
issue  of  such  notice  is  v 
required  by  the  Code 
of  Civil  Procedure,  or 
7.  (where  the  application 
is  to  enforce  any  pay¬ 
ment  which  the  decree 
or  order  directs  to  be 
made  at  a  certain  date) 
such  date. 

Explanation.  Where 
the  decree  or  order  has 
been  passed  severally 
in  favour  of  more  per- 
i  sons  than  one,  distin- 
!  guishing  portions  of 
|  the  subject-matter  as 
I  payable  or  deliverable 
to  each,  the  applica¬ 
tion  mentioned  in 
clause  5  of  this  Article 
shall  take  effect  in 
favour  only  of  such  of 
the  said  persons  or 
their  representatives  as 
it  may  be  made  by.  But, 
where  the  decree  or 
order  has  been  passed 
jointly  in  favour  of 
more  persons  than  one, 
such  application,  if 
maefe  by  any  one  or 
more  of  them,  or  by 
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Description  of  application 


Period  of 
limitation. 


Time  from  which  period 
begins  to  run. 


■  his  or  their  representa- 
!  fives,  shal.l  take  effect 
in  favour  of  them  all. 
[Where  the  decree  or 
i  order  has  been  passed 
[  severally  against  more 
j  persons  than  one,  dis- 
l  tinguishing  portions  of 
!  the  subject-matter  as 
payable  or  deliverable 
by  each,  the  application 
shall  take  effect 
against  only  such  of 
the  said  persons  or 
their  representatives  as 
it  may  be  made  against. 
But,  where  the  decree 
[  or  order  has  been  pas- 
j  sed  jointly  against 
i  more  persons  than  one, 

[  the  application, if  made 
|  against  any  one  or 
:  more  of  them,  or. 
I  against  his  or  their  re- 
|  presentatives,  shall 
take  effect  against 
|  them  all. 

|  Explanation  11.—  ‘  Pro¬ 
per  Court”  means  the 
!  Court  whose  duty  it  is 
.1  to  execute  the  decree 
or  order  [153] 


THE  SECOND  SCHEDULE. 
( See  Section  S3.) 


Year,  j 

No. 

;  Short  title. 

Extent  of  repeal. 

1062  ! 

II. 

The  Travancore  Limit¬ 

The  whole. 

ation  Regulation  of 

1062. 

1068  j 

V. 

A  Regulation  to  amend 

The  whole. 

the  Limitation  Regu-  : 
larion  II  of  1062.  | 


ABBREVIATIONS. 


T.  L.  R. 

T.  L.  J. 

T.  L.  T. 

T.  P.  C. 

C.  P.  C. 
Crl.  P.  C. 

N.  R. 

P.  C. 
F.B. 

A. 

B. 

C. 

M. 

A.  L.  J. 

A.  W.  N. 

B.  L.  R. 

O.  L.  J. 

C.  L.  R. 
0.  W.  N. 
LA. 

I.  C.  * 

Lah. 


M.L.  J. 
M.  L.  T. 
M.  W.  N. 
M.  I.  A. 
P.  J. 

P.  L.  R. 
P.R. 

P.  W.  R. 
Ch.  D. 

Q.  B. 

W.  R. 


Travancore  Law  Report 
Travancore  Law  Journal 
Travancore  Law  Times 
Travancore  Penal  Code 
Civil  Procedure  Code 
Criminal  Procedure  Code 
New  Limitation  Regulation 
Privy  Council 
Full  Bench 
T.  L.  R.  Allahabad 
I.  L.  R.  Bombay 
I.  L.  R.  Calcutta 
I.  L.  R.  Madras 
Allahabad  Law  Journal 
Allahabad  Weekly  Notes 
Bombay  Law  Reporter 
Calcutta  Law  Journal 
Calcutta  Law  Report. 

Calcutta  Weekly  Notes 
Indian  Appeals 
Indian  Cases 
Lahore 

Madras  High  Court  Reports 
Madras  Law  Journal 
Madras  Law  Times 
Madras  Weekly  Notes 
Moore’s  Indian  Appeals 
Bombay  Printed  Judgments 
Punjab  Law  Reporter 
Punjab  Record 
Punjab  Weekly  Reporter 
Chancery  Division 
Queen’s  Bench 

(Sutherland’s)  Weekly  Reporter 


ERRATA. 


Page. 

Line.  Printed  as. 

To  be  corrected  as. 

6 

27 

but  to 

but  not  to 

27 

36 

T.  L. 

T.  L.  J. 

28 

8 

Article  applicable 

Section  applicable 

32 

27 

Article  not  applicable 

Section  not  applicable 

33 

20 

of 

or 

47 

9 

Article  applicable 

Sectidn  applicable 

52 

1 

Article  not  applicable 

Section  not  applicable 

62 

24 

Article  applicable 

Section  applicable 

64 

22 

Article  not  applicable 

Section  not  applicable 

209 

12 

The  Section  is 

The  wording  of  the 
Section  is 

209 

6 

Read  the  line  as  “  The 

corresponding  provi- 

sion  in  the  old  Limitation  Regulation  is  Sec.  2.” 
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THE  TRAVANCORE  LIMITATION  REGULATION; 

REGULATION  VI  OF  1100. 

A  Regulation  to  consolidate  and  amend  the.  Law  for  the  Limitation 
of  suits,  and  for  other  purposes  passed  by  Her  Highness 
The  Maha  Rani  Regent  of  Travancore  wider  date 
the  28th  Karkatakam  1100  corresponding  to  the 
12th  August  1926,  wilder  Section  11  of 
Regulation  II  of  1097. 

Whereas  it  is  expedient  to  consolidate  and  amend 
the  law  relating  to  the  limitation  of  suits,  appeals  and 
certain  applications  to  Courts;  and  whereas  it  is  also 
expedient  to  provide  rules  for  acquiring  by  possession 
the  ownership  of  easements  and  other  property;  it 
is  hereby  enacted,  as  follows:— 

(N0TES.) 

General. 

Preamble  Compared. 

This  is  the  same  as  in  the  old  Regulation-,  but 
the  words,  ‘‘consolidate  and,”  are  substituted  in  the 
new  Regulation  before  the  word  “  amend”.  This  is 
the  same  as  the  preamble  in  the  British  Indian 
Limitation  Act,  IX  of  1908.  The  Travancore  Limi¬ 
tation  Regulation,  II  of  1062  is  based  on  the  British 
Indian  Limitation  Act  XV  of  ]  877  and  the  present 
Regulation  is  based  on  Act  IX  of  1908. 

TRAVANCORE  CASE  LAW, 

(aj  Construction  of  statutes. 

(i)  An  act  of  limitation  being  one  that  restricts  the  right  to 
take  legal  proceedings,  must,  where  its  language  is 
ambiguous,  be  construed  strictly,  that  is  to  say,  in 
favour  of  the  right  to  proceed.  If  the  provisions  of  any 
Article  are  ambiguous  or  of  doubtful  import,  the 
benefit  of  the  doubt  or  ambiguity  should  be  given  to 
the  suitor.  13  T,  L,  ,T.  332  (335). 
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[  Preamble. 

(ii)  The  policy  of  the  law,  especially,  where  the  moral  jus¬ 

tice  of  the  case  requires  it  to  do  so,  is  to  listen  to  any 
fair  ground  on  the  plaintiffs  part  which  may  take  his 
case  out  of  the  statutes  of  limitation,  and,  conversely, 
to  welcome  the  defence  of  the  statutes,  where  there  is 
a  moral  right  in  the  defendant  to  be  protected  against 
the  claim  of  the  plaintiff;  and  subject  to  that,  the 
statutes  of  limitation  must  have  their  full  effect  given 
to  them.  13  T.  L.  J7 148  (150). 

(iii)  The  statute  of  limitation  is  one  that  takes  away  vested 

rights,  and  should,  for  that  reason,  be  liberally  con¬ 
strued  so  as  to  advance  and  not  retard  justice. 
28  T.  L.  R.  151  (164)  =  3  T.  L.  J.  128  (140)  F.  B. 

(b )  Applicability  of  the  Regulation  to  defences. 

(i)  The  Limitation  Regulation  is  not  applicable  to  pleas 

raised  by  way  of  defence  to  the  claim  of  the  plaintiff 
in  a  suit.  The  principle  applies  also  to  execution. 

So,  where  an  auction  purchaser  seeks  on  the 
strength  of  such  purchase  to  enforce  his  right  against 
others  in  possession,  it  is  open  to  the  latter  as  defen¬ 
dants  to  plead  that  the  sale  relied  on  by  the  plaintiff 
is  invalid  and  not  binding  on  them  ;  and  the  Limita¬ 
tion  Regulation  does  not  stand  in  their  way.  10 
T.  L.  J.  347. 

(ii)  The  Limitation  Regulation  is  not  applicable  to  pleas 

raised  by  way  of  defence  to  the  claim  of  the  plaintiff 
in  a  suit.  6  T.  L.  J.  81  (87) ;  3  T.  L.  J.  356  ;  4T.L  J, 
(3.26; ;  1  T.  L.  J.  154. 

(iii)  The  Limitation  Regulation  has  no  application  to  equit¬ 

able  set-off.  25  T.  L.  R.  176  (181). 

(c)  Retrospective  effect. 

(i)  The  old  Limitation  Regulation  (III  of  1040)  made  no 
distinction  between  registered,  and  unregistei-ed 
decrees,  and  the  period  fixed  by  that  Regulation  for 
execution  of  all  decrees  was  only  three  years. 

A  decree  even  though  registered,  if  barred  at  the 
date  the  new  Regulation  (II  of  1062)  came  into  force, 
would  not  be  revived  by  the  provisions  of  that  Regu¬ 
lation.  11  T.  L.  R.  42. 
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Preamble.  ] 

(ii)  No  law  has  retrospective  effect  unless  it  is  so  clearly 
expressed  by  the  Legislature.  9  T.  L.  R.  App.  2.  (See 
Section  33  infra.) 

(iii)  That  the  titles  acquired  under  the  old  law  by  attach¬ 
ment  and  other  proceedings  taken  before  the  passing 
of  the  new  Regulation  are  not  affected  by  the  latter 
statute,  (vide  Sec.  2,  para  (2)  of  Regulation  II  of 
1062).  7  T.  L.  R.  app.  57. 

(d)  Object  of  tlie  Limitation  Regulation. 

The  Limitation  Regulation  (old  as  well  as  new) 
only  bars  the  remedy  to  recover  debt  and  did  not  ex¬ 
tinguish  the  right.  Sec.  28  of  the  Limitation  Regula¬ 
tion,  II  of  1062,  applies  only  to  specific  property,  but 
has  no  application  to  debts.  Where  the  limitation 
simply  bars  the  remedy,  it  can  be  used  only  as  a 
plea  in  defence  but  not  as  the  foundation  for  a 
right.  7  T.  L.  R.  app.  57  ;  9  T.  L.  R.  166.  (167). 

(e)  Execution  of  foreign  decrees. 

(i)  It  is  a  well  recognised  rule  of  law  that,  when  the  execu¬ 

tion  of  a  foreign  decree  is  sought,  it  is  the  law  of 
limitation  of  the  executing  Court  that  applies,  and 
not  the  law  of  the  Court  that  passed  the  decree. 
38  T.L.  R.  157  (159). 

(ii)  In  regard  to  statutes  of  limitation  or  prescription  of 

suits,  there  is  no  doubt  that  they  are  strictly  questions 
affecting  the  remedy  and  not  questions  upon  the 
merits.  It  is  one  of  the  recognised  principles  of  Inter¬ 
national  law,  that  questions  affecting  the  remedy,  as 
distinguished  from  those  affecting  the  merits,  are 
decided  according  to  the  law  of  the  forum.  The 
object  of  the  statute  of  limitation  is  to  fix  certain 
periods  within  which  suits  shall  be  brought  in  the 
Court  of  a  State,  whether  they  are  brought  by  or 
against  subjects,  or  by  or  against  foreign ers.And  there 
can  be  no  just  reason  and  no  sound  policy  in  allowing 
higher  or  more  extensive  privileges  to  foreigners 
than  are  allowed  to  subjects,  13  T.  L.  R.  207  (208). 


G)  Proviso. 


A  proviso  appended  to  the  enacting  part  of  a 
statute  has  the  effect  of  repealing  it.  The  effect  of 
the  proviso  to  Section  5  is  to  ta]re  away  from  tfie 
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suitor  the  indulgence  extended  to  him  by  the  enacting 
portion  of  the  section  in  cases  where  the  three  years’ 
limit  fixed  in  the  proviso  is  exceeded.  13  T.  L.  J.  210 
(214). 

(s)  Full  Bench  decisions  and  Division  Bench  decisions. 

(i)  The  High  Court  itself  might,  in  a  Full  Bench,  over-rule 
their  previous  Full  Bench  decision,  and  even  a  Divi¬ 
sion  Bench  might  be  allowed  to  ignore  obiter  dicta  of 
a  Full  Bench  ;  but  subordinate  Courts  ought  to  follow 
considered  opinions  of  a  Full  Bench  of  the  High 
Court  as  law  (even  if  they  are  obiter  dicta)  unless 
there  are  later  rulings  of  the  High  Court  which  do  not 
accept  the  opinion  in  the  Full  Bench  case.  25 
T.  L.  R,  142  (143) ;  32  T.  L.  R.  139  (145). 

(h)  limitation  Regulation  and  Civil  Procedure  Code. 

The  Civil  Procedure  Code  Regulation  is  governed 
by  the  Limitation  Regulation.  25  T.  L.  R.  129  (130). 
(See  also  12  T.  L.  R.  149). 

(j)  Limitation  Regulation  and  Conrt  Fees  Regulation. 

The  provisions  of  the  Limitation  Regulation 
cannot  be  imported  into  those  of  the  Court  Fees 
Regulation,  in  the  absence  of  express  Legislative 
sanction.  The  two  Regulations — Court  Fees  and 
Limitation — were  passed  for  two  distinct  and  diffe¬ 
rent  purposes.  The  Court  Fees  Regulation  is  entirely 
a  fiscal  measure.  10  T.  L.  R.  app.  1.  , 

INDIAN  CASE  LAW. 

(a)  Construction  of  statutes. 

(1)  Statutes  of  limitation  being  acts  which  take  away  or 

restrict  existing  rights,  ought  to  be  construed  strictly 
in  favour  of  their  operation,  and  exceptions  to  such 
enactments  are  to  receive  a  liberal  construction.  25 
C.  496  ;  15  B.  299  (305) :  8  A.  475  :  12  A.  79  (90). 

(2)  The  limitation  Act  operates  as  a  bar  to  legally  enforce¬ 

able  claims,  and  it  should,  therefore,  be  construed  as 
much  as  possible  in  favour  of  the  person  whose  right 
is  sought  to  be  barred.  41  M.  18  ;  41.  I.  C.  807. 

(3)  Where  both  first  and  third  columns  of  an  Article  do  not 

apply  to  a  case,  the  residuary  Article  must  be  applied. 
40  M.  1040  ;  1917  M,  W.  N.  609  =  43  I.  Cl.  31  F. 
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(4)  In  construing  the  Articles  of  the  Limitation  Act  undue 

stress  ought  not  to  be  laid  on  the  first  column  of  the 
Article  which  describes  the  nature  of  the  suits,  and  it 
ought  not  to  be  held  that  all  suits  of  that  class  must 
be  governed  by  that  Article,  though  the  starting  point 
fixed  in  the  third  column  cannot  he  applied  to  all, 
or  cannot  be  applied  without  working  injustice. 
40  M.  1040  ;  43  I.  C.  31  F.  B. 

(5)  The  Sections  in  the  Act  govern  and  control  the  appli¬ 

cations  of  the  Articles,  except  where  the  languge  of 
a  particular  Article  clearly  precludes  the  application 
of  a  Section.  10  M  L.  T.  418  =  (191  \)  2  M.  W.  N.  450 
=21  M.  L.  J.  1041  =  12  1.  C.  695. 

(6)  It  is  the  duty  of  the  court  to  expound  the  Section  of  an 

Act  as  it  stands,  according  to  the  plain  sense  of  the 
words.  7  C.  127  (T32)  ;  33  C.  927  ;  24  C.  8(31  ;  19  A  390 
(407)  F.  B.  ;  27  C.  11. 

(7)  Where  the  language  of  an  Act  is  ambiguous  or  indis¬ 

tinct,  it  ought  to  receive  a  liberal  interpretation. 
8  A.  475  ;  8  C.  214  ;  1.  I.  A.  167  P.  C. 

(b)  Object  of  the  Limitation  Act. 

(1)  The  object  of  the  Limitation  Act  is  to  quiet  long  posses¬ 
sion  and  extinguish  stale  demands.  13  B  L.Tt.  177  P.C, 
(%)  The  object  of  the  Act  is  not  to  create  or  define  causes  of 
action, but  simply  to  prescribe  the  periods  within  whioh 
the  existing  rights  may  he  enforced.  3  B.  207  ;  28  C.  37 
=  50.  W.  N,  195. 

(3)  The  intention  of  the  Law  of  Limitation  is  not  to  give  a 

right  of  suit  where  there  is  none,  but  to  impose  a  bar 
after  a  certain  period,  to  a  suit  to  enforce  an  existing 
right  17  C.  W.  N.  5.  Id  I.  C.  742, 

(4)  The  Act  purely  prescribes  within  what  period  suits  must 

be  brought  and  does  not  create  an  obligation  to  sue, 
where  none  existed.  39  M.  456=29  I.  C.  1. 

(5)  The  object  of  the  Act  is  explained  in  the  preamble.  Its 

objects  were  to  consolidate  the  law,  to  clear  up  some 
points  of  doubt  on  which  conflict  existed  in  the  deci¬ 
sions  of  the. High  Courts  and  to  make  some  amend- 
[PCdts  which  were  ancillary  to  tfie  new  Civil  Procedure 
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Code.  The  Act  contains  two  sets  of  provisions  which 
are  in  their  nature  distinct.  One  relates  to  limitation 
of  suits,  etc.,  and  the  other  relates  to  the  manner  of 
acquiring  title  and  rights  by  possession  and  enjoy¬ 
ment,  6  C.  394  P.  G. 

6.  Custom  cannot  override  the  law  of  limitation.  1892  P.R. 
85  F.  B.  ;  3  B.  175. 

(c)  The  object  of  the  preamble. 

(1)  The  Preamble  is  the  key  to  open  the  meaning  of  the 

makers  of  the  Act  and  the  mischief  it  was  intended 
to  remedy.  3  Q.  B.  313. 

(2)  If  the  language  of  the  Act  is  ambiguous  or  obscure,  the 

preamble  maybe  consulted  as  an  aid  in  determining 
the  reasons  of  the  law  and  object  of  the  Legislature. 
12  C,  L.  J.  8  =  61.  C.  259. 

(3)  The  preamble  must  be  read  with  the  Sections  of  the 

Act.  4.  C.W.  N.  216. 

(4)  The  preamble  may  be  used  for  the  purpose  of  solving 

an  ambiguity.  45  C.  343  =  22  C.  W.  N.  1 ;  21C.W.N. 
1152  =  34  1.  C.  450;  43  1.  C.  173. 

(5)  The  preamble  indicates  what  in  general  terms  was  the 

object  of  the  Legislature  in  passing  the  measure, 
11  A.  262. 

(6)  The  preamble  cannot,  unless  there  be  something  incon¬ 

sistent  with  the  spirit  of  the  Act,  be  taken  to  cut  down 
its  express  provisions.  The  preamble  is  undoubtedly 
a  part  of  the  Act  and  may  be  used  to  explain  but  to 
control  the  enacting  part  which  often  goes  beyond  the 
preamble.  5  Q.  B.  313.  Butin  2.  B.  19  (38)  it  was 
held  that  it  is  no  part  of  an  enactment. 

(tt)  Marginal  Notes. 

(1)  The  marginal  notes  cannot  be  referred  to  for  the  purpose 
of  construing  an  Act.  8  C.  W.  N.  699.  26  A.  393  P.  C. 

/2)  The  marginal  notes  in  an  Act  are  not  part  of  the  enact¬ 
ment  but  they  indicate  the  object  of  the  Sections, 
21  C.  732  ;  23  C.  55  ;  25  C.  858, 
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Ce)  Punctuations. 

Courts  ought  not  to  rely  on  punctuations  in  con¬ 
struing  an  Act  of  the  Legislature.  14  C.  365  =  14.  I.A. 
30  P.  C. ;  27  I.  C.  494=39  B.  182;  45  C.343  =  44  I.  0.  770 
F.  B. ;  37  M.  113  =  16  I.  C.  947. 

(f)  Headings. 

Headings  are  not  part  of  the  Act.  20  A.  501 ; 
48  I,  C.  63  P.  C. ;  44  I.  O.  94  F.  B.  ;  45  I.  O.  534. 

(g)  Illustrations. 

(1)  Illustrations  though  attached  to,  do  not,  in  legal  strict¬ 

ness,  form  part  of  the  Act  and  are  not  absolutely 
binding  on  the  Courts.  1  A.  487. 

(2)  Illustrations  merely  go  to  show  the  intention  of  the 

framers  of  the  Act.  23  C.  W.  N.  233  ;  48  I.  C.  1  P.  C  ,- 
39. 1.  C.  401  P.  C, 

(li)  Intention  of  Legislature. 

(1)  The  Courts  are  no  doubt  bound  to  give  effect  to  the  in¬ 

tention  of  the  Legislature,  but  that  intention  must  be 
found  in  the  Act  itself.  4  A.  387  ;  8  A.  576;  4  C.  W.  N. 
701. 

(2)  The  Courts  should  not  refer  for  guidance  either  to 

Speeches  in  the  Legislative  Councils  or  to  reports 
made  by  the  Select  Committees  of  that  Council  in 
reference  to  the  proposed  legislation  but  the  statute 
alone.  14  A.  145  ;  17  C.  852  ;  6  C.  171  F.  B.  22  C. 
788  ;  22  C,  1017  F.  B. 

(j)  The- object  of  consolidation. 

The  object  of  consolidation  is  to  collect  the  statutory  law 
upon  a  particular  subject  and  bring  it  down  to  date, 
in  order  that  it  may  form  a  useful  code  applicable  to 
the  circumstances  existing  at  the  time  when  the 
consolidating  Act  is  passed.  22  C.  788  P,  C. 

(k)  Construction  of  Articles. 

(1)  If  there  be  two  Articles  which  may  cover  the  case,  the 

one,  more  general  and  the  other  more  particular  or 
specific,  the  more  particular  and  specific  Articles  are 
to  be  regarded  as  one  governing  the  case.  26  C.  564 
F.  B.;26B.  430. 

(2)  The  various  Articles  ot  the  Limitation  Act  should  be  . 

construed  as  to  make  them  harmonious  and  consis¬ 
tent.  8  C.  W.  N.  475  F.  B. 
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(3)  In  construing  theArticles  one  must  not  lay  undue  stress 
upon  the  entry  in  the  first  column,  ignoring  the  en¬ 
tries  in  the  third  column.  Both  the  columns  one  and 
three,  should  be  read  together,  and,  if  in  any  case,  the 
first  column  of  a  particular  Article  be  applicable  but 
not  the  third  column,  that  Article  must  be  rejected. 
8.  I.  C.  882;  26  M.  780. 

0)  Retrospective  effect. 

(1)  If  an  enactment  would  prejudicially  affect  vested  rights, 

retrospective  effect  will  not  be  given  to  its  language 
unless  such  effect  is  clearly  intended.  17  B.  573  ;  26 
I.  A.  119  P.  C. 

(2)  Unless  there  is  a  distinct  provision  to  the  contrary, 

the  law  of  limitation  applicable  to  a  suit  or 
proceeding  is  the  law  in  force  at  the  date  of  the  insti¬ 
tution  of  the  suit  or  proceeding.  29  I.  0.  833  ;  35  A. 
227-— 40.  I.  A.  74-19.  I.  C.  291  P.  C. 

(3)  A  right  to  sue  barred  under  a  repealed  Limitation  Act 

is  not  revived  by  the  passing  of  a  new  Act  in  the 
absence  of  a  provision  to  that  effect  in  the  later  en¬ 
actment  33  M.  L.  J.  753=1917  M.  W.  N.  864-43. 1.  C. 
50;  40M846=41.  1.0.  546. 

(ui)  Applicability  of  the  Act  to  ilet'enees. 

The  Limitation  Act  does  not  bar  defences.  20 
C.W.iSr.957-34. 1. 0.  37  P.  G.  ;  35. 1.  G.  610;  49.  l.C.  115. 
(u)  “Certain  Applications”  to  Courts. 

fl)  The  provisions  of  the  Act  do  not  relate  to  all  applica¬ 
tions.  Applications  to  arbitrators  or  Heads  of  offices 
are  not  provided  for  by  the  Act ;  nor  do  the  provisions 
of  the  Act  relate  to  all  applications  to  Courts.  Appli¬ 
cations  in  Criminal  cases  are  not  provided.  10  A.  350  ; 
20  B.  543. 

(2)  There  is  no  fixed  period  of  limitation  for  making  appli¬ 

cations  for  sanction  under  Sec.  195  of  the  Criminal 
Procedure  Code  (Sec.  173  of  our  Code.)  10  A.  350. 
[(Criminal  appeals  are  however  provided  for  inArticles 
150,  154, 155  and  157.)  (Arts.  138,  140  and  143  of  our 
Code).] 

(3)  The  general  law  of  limitation  and  its  schedules  are 

chiefly  intended  for  civil  matters.  20  B.  543  (546). 

(4)  Applications  to  District  Registrars  do  not  come  within 

the  scope  of  this  Act.  20  A.  402. 
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PART  I. 

Preliminary. 

Short  title  ex-  1  (2)  Tli is  Regulation  may  be  called 

meneelueiit eo,u"  the  T r a van core  Limitation  Regulation. 

(2)  It  extends  to  the  whole  of  Travancore;  and 
(3)  It  shall  come  into  force  on  the  1st  day  of 
Chingom,  1101.* 

(NOTES.) 

General. 

Section  Compared, 

This  section  is  the  same  as  Sec,  1  of  the  old 
Regulation  and  Sec.  1  of  the  Indian  Limitation  Act. 

Clause  (3)  was  subsequently  amended  by  Regu- 
lation  IX  of  1100  so  as  to  change  the  date  of  commen¬ 
cement  of  the  Regulation  to  1st  Makaram  1101-. 
Operation  of  tlie  Kegulation, 

The  Limitation  Regulation  is  purely  a  law  of 
procedure  and  governs  all  proceedings  only  from  the 
date  of  its  operation,  i.  e.,  Irom  the  1st  of  Makaram 
1101.  It  is  prospective  and  not  retrospective  in  its 
operation. 

2.  Ill  this  Regulation,  unless  there  is  anything 
i>e&uitions.  repugnant  in  the  subject  or  context.- — 

(1)  “applicant”  includes  any  person  from  of 
through  whom  an  applicant  derives  bis  right  to  apply  ; 


*  REGULATION  IX  OP  1100. 

A  Regulation  to  amend  the  Travancore  Limitation  Regulation ,  VI  of 
1100,  passed  by  Her  Highness  Thu  Malta  Rani  Regent  of 
Travancore  under  date  the  68nd  Karkatakam  1100 
corresponding  to  the  t.6th  August  108$. 

Whereas  it  is  expedient  to  postpone  the  commencement  of 
the  Travancore  Limitation  Regulation,  VI  of  1100 ;  It  is  hereby 
enacted  as  follows  : — 

Substitute  "Makaram’'  for  “Chingam”  in  Section  1  (3)  of 
the  Travancore  Limitation  Regulation,  VI  of  1100, 
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(2)  “bill  of  exchange”  includes  a  hundi  and  a 
cheque ; 

(3)  “bond”  includes  any  instrument  whereby  a 
person  obliges  himself  to  pay  money  or  paddy  to  an¬ 
other,  on  condition  that  the  obligation  shall  be  void  if 
a  specified  act  is  performed,  or  is  not  performed,  as  the 
case  may  be ; 

(4)  “defendant”  includes  any  person  from  or 
through  whom  a  defendant  derives  his  liability  to  be 
sued  ; 

(5)  An  “easement”  is  a  right  which  the  owner 
or  occupier  of  certain  land  possesses  as  such  for  the 
beneficial  enjoyment  of  that  land,  to  do  and  continue  to 
do  something,  or  to  prevent  and  continue  to  prevent 
something  being  done,  in  or  upon,  or  in  respect  of, 
certain  other  land  not  his  own. 

The  land  for  the  beneficial  enjoyment  of  which 
the  right  exists  is  called  the  dominant  heritage,  and 
the  owner  or  occupier  thereof,  the  dominant  owner; 
the  land  on  which  the  liability  is  imposed  is  called  the 
servient  heritage,  and  the  owner  or  occupier  thereof, 
the  servient  owner. 

Explanation.— In  the  two  preceding  clauses,  the 
expression  “land”  includes  also  things  permanently 
attached  to  the  earth  ;  the  expression  “beneficial  en¬ 
joyment”  includes  also  possible  convenience,  remote 
advantage,  and  even  a  mer-e  amenity;  and  the  expres¬ 
sion  “to  do  something”  includes  removal  and  appropri¬ 
ation  by  the  dominant  owner,  for  the  beneficial  enjoy¬ 
ment  of  the  dominant  heritage,  of  any  part  of  the  soil 
of  the  servient  heritage  or  anything  growing  or  sub¬ 
sisting  thereon. 

Ill  lustrations. 

(a)  A,  as  the  owner  of  a  certain  house,  has  a  right  of  way 
thither  over  his  neighbour  B’s  land  for  purposes  connected  with 
the  beneficial  enjoyment  of  the  house.  This  is  an  easement. 
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(6)  A,  as  the  owner  of  a  certain  house,  has  the  right  to  go 
on  his  neighbour  B’s  land  and  to  take  water  for  the  purposes  of  his 
household  out  of  a  spring  therein.  This  is  an  easement. 

(e)  A,  as  the  owner  of  a  certain  house,  has  the  right  to 
conduct  water  from  B’s  stream  to  supply  the  fountains  in  the 
garden  attached  to  the  house.  This  is  an  easement. 

(d)  A,  as  the  owner  of  a  certain  house  and  farm,  has  the 
right  to  graze  a  certain  number  of  his  own  cattle  on  B’s  field, 
or  to  take,  for  the  purpose  of  being  used  in  the  house  by  himself, 
his  family,  guests,  lodgers  and  servants,  water  or  fish  out  of  C’s 
rank,  or  timber  out  of  D’s  wood,  or  to  use,  for  the  purpose  of 
manuring  his  land,  the  leaves  which  have  fallen  from  the  trees  on 
E's  land.  These  are  easements. 

(e)  A  dedicates  to  the  public  the  right  to  occupy  the  surface 
of  certain  land  for  the  purpose  of  passing  and  re-passing.  This 
right  is  not  an  easement. 

(f)  A  is  bound  to  cleanse  a  water-course  running  through 
his  land  and  keep  it  free  from  obstruction  for  the  benefit,  of  B,  a 
lower  riparian  owner.  This  is  not  an  easement. 

(6)  “foreign  counti'y”  means  any  country  other 
than  Travancore; 

(7)  “plaintiff’  includes  any  person  from  or 
through  whom  a  plaintiff  derives  his  right  to  sue  ; 

(8)  “promissory  note”  means  any  instrument 
whereby  the  maker  engages  absolutely  to  pay  a  speci¬ 
fied  sum  of  money  to  another  at  a  time  therein  limited, 
or  on  demand,  or  at  sight : 

(9)  “Suit”  does  not  include  an  appeal  or  an 
application ;  and 

(10)  “trustee”  does  not  include  a  benamidar, 
a  mortgagee  remaining  in  possession  after  the  mort¬ 
gage  has  been  satisfied,  or  a  wrong-doer  in  possession 
without  title. 

(NOTES.) 

General. 

Section  Compared. 

This  section  is  the  same  as  section  3  of  tlie  old 
Regulation  aiicj  Section  2  of  the  Indian  Limitation 
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Act.  But  in  the  definition  of  “bond,”  in  column 
(2),  the  word  “paddy”  is  substituted  for  “grain.”  The 
expression  “grain”  is  wider  and  means  in  legal 
phraseology  any  kind  of  corn  sown  in  the  ground 
(Black’s  Law  Dictionary,/.  It  includes  not  only  paddy 
but  wheat  and  all  manner  of  other  cereals.  The 
definitions  of  the  various  terms  have  been  arranged 
in  the  new  Regulation  in  an  alphabetical  order  and 
the  definitions  of  the  terms  “registered”,  “good 
faith”,  “signed  minor  ”,  “  immovable  property  ", 
“movable  property”  are  omitted  in  the  present 
Regulation.  The  definition  of  the  word  “minor”  is 
omitted  in  view  of  the  passing  of  the  “  Majority 
Regulation  (VII  of  1099).”  The  other  terms  are  omit¬ 
ted  as  their  definitions  are  to  he  found  in  the  General 
Clauses  Regulation. 

“Registered.” 

The  word  “registered”  is  defined  in  Section  2 
(17)  of  the  General  Clauses  Regulation  (II  of  1072) 
thus  : —  “  registered  shall  moan  registered  in  Travan- 
core  under  the  law  for  the  time  being  in  force  for  the 
registration  of  documents.” 

'‘Good  faitli,” 

It  is  also  defined  in  the  above  Regulation  (Section 
2  (6))  thus  “Nothing  is  said  to  be  done  or  believed 
in  “good  faith”  which  is  done  or  believed  without 
due  care  and  attention.” 


“Signed,” 

It  is  defined  in  Section  2  (18)  of  the  above  Regula¬ 
tion  thus:—  “Sign,”  with  its  grammatical  varia¬ 
tions  and  cognate  expressions,  shall  include  “  mark  ” 
with  its  grammatical  variations  and  cognate  expres¬ 
sions.” 

‘‘Immovable  property” 

It  is  defined  in  Section  2(7)of  the  above  Regulation 
thus.—  “Immovable  property  shall  include  land, 
benefits  to  arise  out  of  land  and  things  attached  to 
the  earth,  or  permanently  fastened  to  anything 
attached  to  tfye  earth,  but  not  standing  crops.” 
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‘'.Movable  property’' 

It  is  defined  in  Section  2  (10)  of  the  above  Regula¬ 
tion  thus: —  “Movable  property  shall  mean  pro-, 
perty  of  every  description  except  immovable  pro¬ 
perty,” 


"Minor” 

In  Section  2  of  the  Majority  Regulation  (VII  of 
1099),  it  is  defined  that  ‘‘Every  person  domiciled  in 
Travancore  shall  be  deemed  to  have  attained  his 
majority  when  he  shall  have  completed  his  age  of 
eighteen  years  and  not  before.”  Section  3  says  “  In 
computing  the  age  of  any  person  the  day  on  which  he 
was  horn  is  to  be  calculated  as  a  whole  day  and  he 
shall  be  deemed  to  have  attained  majority  at  the 
beginning  of  the  eighteenth  anniversary  of  that  day." 

"Easement” 

The  definition  of  easement  is  the  one  that  is 
given  in  Section  4  of  the  FJasenmnts  Act, 

Bill  of  exchange” 

This  is  defined  in  Section  4  of  the  Negotiable 
Instruments  Regulation  (II  of  1075)  as  “  an  instrument 
in  wiiting  made  on  a  specified  date  and  containing 
an  unconditional  order,  signed  by  the  maker,  direct¬ 
ing  a  certain  person  to  pay  a  certain  sum  of  money 
only  to,  or.  to  the  order  of,  a  certain  person  or  to 
the  bearer  of  the  instrument.” 

“Cheque” 

A  cheque  is  defined  in  Section  5  of  the  above 
Regulation  as  “a  bill  of  exchange  drawn  on  a  speci¬ 
fied  banker  and  not  expressed  to  be  payable  otherwise 
than  on  demand." 

“Promissory  Note” 

It  is  defined  in  Section  3  of  the  above  Regulation 
as  “  an  instrument  in  writing  (not  being  a  bank  note 
or  a  currency  note)  made  on  a  specified  date  and 
containing  an  unconditional  undertaking,  signed  by 
the  maker,  to  pay  a  certain  sum  of  money  only  to,  or 
to  the  order  of.  a  certain  person  or  to  the  bearer  of  the 
jnstr  ii  merit." 
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TRAVANCORE  CASE  LAW. 

(a)  Rond— r>efinltiou  of. 

(i)  Vachanaperumal  Nation  Valandi  Nnclan  v.  Snbrammiin 

Nadan  Saabaim  Nadan.  15  T.  L-  J  505  =  41  T.  L.  R. 

272  F.B. 

The  definition  of  the  word  “bond’1  given  in  Seo.  3 
(Sec  2  N,  R!  of  the  Limitation  Regulation  is  not  an 
exhaustive  one  and  is  wide  enough  to  cover  agree¬ 
ment  for  the  repayments  of  paddy. 

(ii)  Kantian  Rumman  Paramnmaran  v.  Kantian  Kali  Go- 

rinti, in.  14  T.  L.  J.  485 

Held  that  the  word  “bond”  in  Art.  60  (Art. 62  N.R.) 
must  be  understood  as  limited  to  money  transactions, 
A  contract  for  payment  of  paddy  was  not  a  bond  as 
defined  in  Sec.  3(Seo  2  N.R.)  of  the  LimitationRegula- 
tion  and  Art.  60  could  not  apply  to  suits  based  thereon. 
Though  Art.  97  (Art.  105  N.  R.)  was  subsequently 
amended,  that  amendment  was  held  not  to  apply 
to  the  word  “bond”  in  the  other  Articles  in  the 
Shedule. 

(Hi!  VenkHemoara  Iyer  Rama  Iyer  v.  Tth'avira  Ouaeph.  10. 
T.  L.  J.  273. 

The  expression  “bond”  defined  in  Sec.  3  of  the 
Limitation  Regulation  (Sec.  2  N.  R.)  is  not  exhaus¬ 
tive.  The  word  “includes”  shows  that  the  documents 
enumerated  in  the  definition  are  not  the  only  docu¬ 
ments  which  cotne  within  the  category  of  bonds.  Fur¬ 
thermore,  from  a  reading  of  Art.  97  (Art.  105  N.  R.) 
itself,  it  would  appear  that  there  may  be  cases  in 
W'hich  grain  is  payable  under  a  bond.  The  document 
in  question  which  stipulated  for  the  payment  of  paddy 
with  interest  on  a  particular  date  was  held  to  be  a 
bond. 

(iv)  Narayanan  Krishnan  v.  Kanakku  Narayanan  Krixhnan 
23  T.  L.  R.  48. 

In  the  case  of  an  agreement  under  which  the  de¬ 
fendant  borrowed  paddy  on  the  condition  that  the 
same  shall  be  returned  on  a  particular  date  without 
interest  and  in  case  of  default  of  spell  payment  for 
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payment  on  demand  with  interest.  Held  that  the  do¬ 
cument  containing  the  agreement  was  not  a  bond 
under  Section  3  of  the  Limitation  Regulation  {Section 
2  N.  R.) 

(b)  Representative— Meaning  of. 

(v)  Arunachalam  Ku.tl.alam  v.  Naraumha  It/en  Sankara - 

mbba  Ii/en ,  S.  I).  Ill,  p.  24. 

Plaintiff’s  ancestor  entrusted  some  properties  to 
another  for  the  purpose  of  feeding  16  Brahmins  every 
Dwadesi  day.  The  plaintiff  accused  the  trustees 
with  having  ruined  the  plaint  institution  by 
improper  alienations,  and  hence  as  a  aoi  dissunt 
trustee  prayed  to  set  aside  the  alienations  etc. 
Held  that  the  entrustnvent  constituted  a  public 
charitable  trust  and  every  person  of  the  Brahmin 
community  became  interested  in  the  due  performance 
of  the  trust. 

The'  word  "representative”  in  Section  3  of  the 
Limitation  Regulation  III  of  1040  means  those  who 
are  privy  in  estate  equally  with  those  in  blood,  and 
hence  the  word  “assignee”  or  “alienee”  is  covered  by 
it.  That  being  so,  there  is  no  bar  under  Regulation 
III  of  1040  to  set  aside  the  alienations  ;  Section  3  of 
that  Regulation  says  that  there  is  no  limitation  for 
suits  against  trustees  in  their  life  time  nor  their  re¬ 
presentatives. 

(«)  Age  of  Majority  —  limitation  Regulation  and  Substantive 
JLuw. 

(vi)  Chadalamuthu  Vencat.achalum  v.  Hanna  S/ienoi  Rama 

Shenoi.  11.  T.  L.  R.  175, 

Held  that  though  the  Limitation  Regulation 
(II  of  1062)  fixes  18  as  the  age  of  majority,  under  the 
substantive  law  of  the  country  a  person  who  has  at¬ 
tained  the  age  of  16  years  is  legally  competent  to 
enter  into  contracts.  The  rule  which  renders  a  con¬ 
tract  by  a  minor  void  or  voidable,  is  part  of  the  sub¬ 
stantive  law  and  there  is  not  in  any  of  the  Statutes 
or  Regulations  passed  in  this  State,  any  indication  of 
intention  on  the  part  of  the  Legislature  of  the  State 
to  abrogate  or  supersede  the  rule  of  Hindu  law  re¬ 
garding  the  capacity  to  contract  of  persons  when 
they  attain  the  age  of  16  years, 
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UNEEPORTBD  CASE  LAW. 

Minor— definition  of. 

A.  S.  :lo,i  of  was  F.  B. 

Held  that  the  definition  of  minor,  as  given  in  the 
Limitation  Regulation,  applies  also  to  proceedings 
under  the  Civil  Procedure  Code,  as  the  Limitation 
and  Civil  Procedure  Regulations  form  one  Code  of 
procedure  law,  and  that,  in  the  absence  of  an  express 
provision  to  the  contrary,  the  definition  in  the  one 
Regulation  is  to  be  taken  as  applicable  to  the  other, 

INDIAN  CASE  LAW. 

(a)  Meaning  of  ‘‘includes  ” 

(1)  When  in  an  interpretation  clause  it  is  stated  that  a 

certain  term  “includes”so  and  so,  the  meaningis  that 
the  term  retain  its  ordinary  meaning,  and  the  clause 
'  enlarges  the  meaning  of  the  term,  and  makes  it  include 
matters,  which  the  ordinary  meaning  would  not 

include.  1  Q.  B.  (1898;  p.  167. 

(2)  The  word  '‘includes"  is  intended  to  be  enumerative,  not 

exhaustive.  2  Mr.  5  ;  13  B,  L.  R.  254  P.  C. 

(3)  When  the  Legislature  intends  to  exhaust  the  significa¬ 

tions  of  the  word  "interpreted”  the  word  ‘‘mean’’  is 
used.*  When  a  definition  is  intended  to  he  exclusive, 
the  lorm  of  words  is  “means”  and  “includes1'  4.0, 
483  (493)  F.  B. 

(b)  **  Prom  or  through  whom  ”  in  the  definitions  of  the  terms 

“  plaintiff  >’  and  “  defendant  ” 

,  The  word  “from  '*  in  this  section  probably  refer** 

to  cases  of  alienation  and  transfer;  and  "through’* 
to  cases  ot  inheritance  and  succession.  16  B,  1.96  (197, 
198), 

(c)  Easements. 

(1)  The  term  ''easement”  includes  profits  a  prendre  23  0  55. 

(2)  A.  prescriptive  right  of  fishery-is  an  easement  within 

the  meaning  of  this  section.  5  0.  9l5. 

fdj  Suit. 

(1)  Au  application  for  execution  ot  a  decree  is  uot  a  suit. 
1  A  97  F.  B.;  2  C.  336  F.  B,  ;  1877  P.  R.  79  F,  B. ;  22  M, 
256  (258),  ‘ 
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(2)  The  word  “suit”  does  not  necessarily  mean  an  action 

in  its  ordinary  restricted  sense  ;  any  proceedings  in  a 
Court  of  justice  to  enforce  a  demand  is  a  suit  (1868) 
9  W.  R.  402  F.  B.;  5  C.  897. 

(3)  A  suit  is  a  proceeding  commenced  by  a  plaint.  22  M. 

258. 

PART  II. 

.Limitation  of  Suits,  Appeals  and  Applications. 

3.  Subject  to  the  provisions  contained 
suits,  etc., insti-  in  Sections  4  to  26 .  (mclusi  ve),  every  suit 
t'eriod  of  ifmita-  instituted,  appeal  preferred,  and  application 
Mon';  made,  after  the  period  of  limitation  pres^ 

cribed  therefor  by  the  First  Schedule  shall  be  dismiss 
"sed,  although  limitation  has  not  been  set>  up  as  a 
defence.  ■ 

Explanation ■  A  siftt  is  instituted,  in  ordinary 
cases,  when  the  plaint  is  presented  to  the  proper  officer  j 
in  the  case  of  a  pauper,  when  his  application  for  leave 
to  sue  as  a  pauper  is  made  ;  and,  in  the  case  of  a  claim 
against  a  company  which  is  being  wound  up  by  the 
Court,  when,  the  «laimant  first  sends  in  his  claim  to 
the  official  -liquidatof. 

(NOTES.) 


Section  Compared. 

This  section  is  the  same  as  Section  4  of  the  old 
Regulation  except  certain  Verbal  alterations.  The 
Verbal  alterations  are  that  in  the  new  Regulation 
the  words  “appeal  preferred"  are  substituted  for 
“  appeal  presented  and  “  leave  to  sue  as  a  pauper 
is  mad  £”  are  substituted  for  the  words  “leave  to  sue 
as  a  pauper  is  presented." 

The  words  “and  in  the  case  of  a  claim  against  a 
company  which  is  being  wound  up  by  the  Court  when 
the  claimant  first  sends  in  hisolaim  to  the  official  liqui¬ 
dator"  are  added  to  the  explanation  to  the  nevt 
Section,  after  the  word,  “made" 
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Further,  the  illustrations  contained  in  the  old 
Regulation  have  been  omitted  as  they  were  unneces¬ 
sary  and  somewhat  misleading'. 

This  section  is  the  same  as  Section  3  of  the 
Indian  Limitation  Act. 

TRAVANCORE  CASE  LAW. 

(a)  Scope  of  the  Section. 

Erdvl  Vdsudevaru  Ntimbooripud  v.  8a nkvranarai/a na  Aiyan 
Venfdtambba  Aiyun.  40  T.  L.  R  26  (31)  =  13  T.  L.  J, 
210. 

Section  4  of  the  Limitation  Regulation  (Section  3 
N.  R.)  says  that  subject  to  the  provisions  contained 
in  Sections  5  to  25  (Sections  4  to  26  N.  R.)  both  inclu¬ 
sive,  every  suit  instituted,  appeal  presented,  or  appli¬ 
cation  made,  after  the  period  of  limitation  prescribed 
therefor  by  the  schedule  annexed  to  the  Regulation, 
shall  be  dismissed,  although  limitation  has  not  been 
set  up  as  a  defence.  The  natural  meaning  of  this 
section  (Section  3  N.  R.)  is  that  the  several  periods  of 
limitation  prescribed  in  the  Schedule  must  he  read  as 
controlled  by  Sections  0  to  25.  These  suctions  cannot, 
therefore,  apply  to  periods  of  limitation  prescribed 
elsewhere.  There  is  nothing  in  the  Regulation  to 
show  that  Sections  5  to  25  are  to  be  read  as  controlling 
one  another.  To  so  read  them  would  lead  to  serious 
complications.  The  intention  of  the  Legislature  was 
not  to  make  the  period  prescribed  in  the  proviso  to 
Section  5  (Regulation  II  of  1062)  subject  to  Sections 
5  to  25. 

b)  Payment  pf  court  fees  after  the  period  of'  Limitation  on 
plaint:  and  memorandum  of  nppeal-Effeet  of. 

IN'.  B.  The  ruling  under  this  head  should  be  read  with  Sec  113 
of  the  new  0.  P.  C.  quoted  below. 

•  (i)  Chembakom  Kochu  v.  C.  Matheoafi  28  T.  L.  R.  36  =  3 
T.  L.  J.  85  F.  B. 

Plaintiff  filed  his  suit  on  the  last  day  of  limitation 
on  a  paper  insufficiently  stamped  and  the  deficiency 
was  made  up  within  the  time  granted  by  Court  but  after 
the  limitation  period  had  expired.  Held  that  the  suit 
was  not  barred  and  that  it  should  be  regarded  as 
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having  been  instituted  on  the  day  the  plaint  was 
originally  filed,  though  not  stamped  with  the  full  fee. 

The  object  of  the  Court  Fees  Regulation  being 
purely  fiscal,  it  cannot  be  read  into  the  provisions 
of  the  Civil  Procedure  Code  or  the  Limitation  Regu¬ 
lation.  The  opinion  expressed  in  14  T.  L.  R.  102 
that  the  three  Regulations — the  Civil  Procedure  Code, 
the  Limitation  Regulation  and  the  Court  Fees  Regu¬ 
lation — should  be  read  together  and  that  the  provisions 
of  any  of  those  Regulations  are  controlled  by  the  provi¬ 
sions  in  the  other  Regulations  is,  therefore,  unsound. 
There  is  no  justification  for  reading  into  Section  4 
(Section  3  N,  R.)  of  the  Limitation  Regulation  after 
the  word  “plaint” 'and  before  the  words  “is  presented” 
a  clause,  i.e.,  “duly  stamped  in  accordance  with  law 
for  the  time  being  in  force.”  Section  IV  (Section  19 
of  Regulation  VI  of  1087  )  of  the  Court  Fees  Regula¬ 
tion  shows  that  the  Legislature  did  not  contemplate 
the  remedy  of  dismissing  a  suit  as  barred,  if  the  Court 
fee  was  not  paid  within  the  period  ot  limitation,  for,  it 
provides  that  on  payment  of  the  fee,  the  proceedings 
may  be  validated.  Section  50  of  [the  C.  P.  C.  (O  7,  r, 
11;  0.  6.  r.  18  of  the  New  Code)  provides  that  the  Court 
shall  fix  a  time  for  the  payment  of  Court  fees  and 
if  it  is  not  paid  within  such  time,  the  plaint  shall  be 
rejected.  That  is  the  procedure  to  be  adopted  even 
when  no  part  of  the  fee  has  been  paid,  is  clear 
from  clause  (b)  of  Section  50.  It  is  not  necessary  to 
make  an  enquiry  how  or  why  the  plaint  was  received 
in  Court  without  payment  of  the  fee  payable  on  it.  The 
Legislature  did  not  think  it  necessary  to  provide  that 
an  enquiry  should  be  held  to  ascertain  if  the  omission 
was  honest  or  dishonest  on  the  part  of  the  party. 
The  Court  is,  therefore,  bound  to  follow  the  provisions 
of  clause  (b)  of  Section  50  and  give  time  to  the  party 
to  pay  the  deficiency  before  dismissing  the  plaint  or 
appeal  for  failure  to  pay  Court  fees,  if  the  plaint 
has  been  received  without  noticing  the  defect  in 
respect  of  Court  fees.  (14  T.  L.  R.  102  and  13  T.  L.  R.  198 
over-ruled.  32  M.  305  foil.) 

In  discussing  i.3  T.  L,  R.  198  Their  Honors  observe 
that  the  ca.se  jq  13  T.  L,  R.  appears  to  assume  thbt  jf 
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time  was  granted  for  paying  the  fee  (here  no  court  fee 
was  paid  at  all)  no  plea  ol  limitation  could  be  enter- 
tained.  This  point  was  not  adverted  to  in  14  T.  L  R. 
(ii)  Kanakku  Paramesmran  Nilakantan  v.  Snriyanarayana 
Iyer  Naraycma  Iyer.  2.  T.  L.  J.  340. 

A.  plaint  was  engrossed  on  ordinary  revenue 
stamp  paper  of  the  value  of  Rs.  58,  and  adhesive 
Court  fee  stamps  to  the  value  of  one  Rupee  and  four 
Chuckrams  were  affixed  to  it.  The  plaintiff  discover¬ 
ed  his  mistake  before  the  date  of  first  hearing  and  ha 
then  presented  a  copy  of  the  plaint  written  on  proper 
Court  fee  stamp  paper.  On  the  date  of  the  present¬ 
ation  of  the  second  plaint,  the  claim  had  become 
barred. 

Held  that  an  insufficiently  stampt  plaint  stood  on 
a  footing  entirely  different  from  a  wholly  unstampt 
plaint ;  that  in  the  present  case  the  plaint  could  not 
be  said  to  have  been  wholly  unstampt  oil  the  date  of 
its  first  presentation  as  proper  Court  fee  stamps  of 
however  small  a  value  had  been  affixed  to  the  plaint ; 
that  though  the  amount  of  the  value  of  the  Court  fee 
stamps  was  enough  only  for  process  fee,  as  there  was 
nothing  to  ear-mark  which  portion  of  the  value  of  the 
whole  document  was  meant  as  institution  fee,  and 
which  for  process  fee,  it  was  not  proper  to  hold,  in  the 
absence  of  anything  specific  to  the  contrary  in  the 
language  of  the  plaint,  that  the  Court  fee  stamps  were 
meant  to  cover  the  expenses  of  the  issue  of  process, 
and  not,  pro  tanto,  to  cover  the  institution  fee  charge¬ 
able  on  the  plaint  and  that  the  F.  B.  decision  in 
14  T.  L.  R.  102  does  not  apply  to  the  present  instance, 
as  that  case  was  one  in  which  no  fee  at  all  had  been 
paid  on  a  memorandum  of  appeal  presented  to  the 
Court. 

The  question  whether  Section  17  (Section  19  of 
Regulation  VI  of  1087)  of  the  Court  Fees  Regulation 
should  be  read  with  Section  4  (Section  3.  1ST.  R.)  of  the 
Limitation  Regulation,  i,  e.,  whether  the  validity  of 
the  plaint  for  the  purposes  of  Section  4  of  the  Limita¬ 
tion  Regulation  is  or  is  not  dependant  on.its  validity  for 
fhp  purposes  of  the  Court  Fees  Regulation  wa$  n<H 
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considered  by  their  Honors  in  this  case,  (14  T.  L.  R. 
102  F.  B.  distinguished). 

(iii)  Parvathi  Lakmhmi  v.  M  anchmmal.  14.  T.  L.  R.  102  F.  B. 
Held  that  an  appeal  memorandum  which  has  been 
presented  without  any  fee  being  paid  on  it  must  be 
considered  as  not  legally  presented  until  the  fee  is 
paid  and  the  date  of  presentation  must  be  taken  to  be 
the  date  on  which  the  fee  is  paid  except  in  the  case 
provided  for  in  the  latter  part  of  Section  If  (19  of 
Regulation  VI  of  1087)  of  the  Court  Fees  Regulation, 

Held  also  that  an  appeal  memorandum  unaccom¬ 
panied  by  any  fees  is  not  a  document  of  which 
judicial  notice  can  be  taken  except  in  cases  specially 
provided  by  law  and  the  Court  is  not  hound  to  give 
notice  to  the  appellant  before  rejecting  such  appeal. 

When  a  statute  employs  a  term  to  define  an  act, 
the  term  must  be  construed  in  its  legal  sense.  The 
word  “presented”  which  is  used  with  reference  to 
an  appeal  in  Section  4  (Section  3  H.  R.)  of  the  Limit* 
ation  Regulation  does  not  mean  a  mere  putting  to 
court  of  a  paper  called  an  appeal  memorandum  but  a 
legal  presentation — a  presentation  of  which  judicial 
notice  can  betaken.  Under  Section  17  (Section  19  of 
Regulation  VI  of  1087)  of  the. Court  Fees  Regulation, 
an  appeal  which  is  put  into  Court,  unaccompanied  by 
:  any  fee  has  absolutely  no  validity.  It  is  not.  legal 

presentation  and  the  Court  cannot  take  judicial 
notice  of  it ;  otherwise  it  may  so  happen  that  a  suitor 
may  put  into  court  an  appeal  memorandum  wirhin 
time  and  pay  the.  fee  six  months  or  even  twelve 
months  afterwards.  The  Legislature  did  not  intend 
that  a  payment  made  in  this  manner  would  make  the 
’  presentation  valid  under  the  Limitation  Regulation. 

This  Regulation  and  the  Court  Fees  Regulation 
are  laws  relating  to  procedure  and  should  be  read  to¬ 
gether  and  effect  should  be  given  to  the  provisions  of 
each  so  as  not  to  result  in  absurd  contradictions. 

(iv)  Loanan  Loan, an  Andraper  v.  Varki  Mathu.  13  T.  L.  R. 

.  193  F.  B.  ' 

Where  the  requisite  Court  fee  on  an  appeal  memo 
Yfas  paid  nearly  one  and  a  hajf  months  after  the  day 
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on  which  the  appeal  should  have  been  filed,  it  was 
held  that  the  appeal  was  not  properly  filed  in  time ; 
and  that  Section  3  of  the  Court  Fees  Regulation 
(Regulation  I  of  1063)  is  peremptory  in  rejecting  all 
pleadings  on  which  the  prescribed  fee  has  not  been 
paid. 

N.  B.  These  difficulties  are  removed  by  Section  113  of  the 
new  Civil  Procedure  Code  (Regulation  VITI  of  1100) 
corresponding  to  Section  149  of  the  British  Civil  Pro¬ 
cedure  Code. 

Section  113  of  r.he  C.  P.  O.’rnns  thus  : —  “  Where 
the  whole  or  any  part  of  any  fee  prescribed  for  any 
document  by  the  law  for  the  time  being  in  force  re¬ 
lating  to  Court  foes  has  not  been  paid,  the  court  may, 
in  its  discretion,  at  any  stage,  allow  the  person,  by 
whom  such  foe  is  payable,  to  pay  the  whole,  or  part, 
us  the  case  may  bo,  of  such  Court  fee  ;  and  upon  such 
•payment,  the  document,  in  respect  of  which  such  fee 
is  payable,  shall  have  the  same  force  and  effect  as  if 
such  foe  had  been  paid  in  the  first  instance.  (See  also 
Civil  Courts’  Guide  Rule  18.) 

INDIAN  CASE  LAW. 

Question  of  limitation- -it  question  of  jurisdiction. 

Section  3  of  the  Act  does  not  say  that  the  suits 
or  applications  filed  after  the  period  of  limitation  shall 
not  be  entertained  but  what  it  says  is  that  such  suits 
or  applications  shall  be  dismissed.  A  question  of 
limitation  is,  therefore,  not  a  question  of  jurisdiction. 
46. 1.  C.  569.  ‘ 

Burden  of  proof. 

•  The  burden  of  proof  is  on  the  plaintiff  to  show 
that  his  suit  is  brought  within  time,  or  that  there  are 
circumstances  which  take  his  case  out  of  the  ordinary 
period  of  limitation,  or  extend  the  period.  19  M.  416  ; 
5  C.  36  ;  9  M.  175  ;  7  C.  225. 

Construction  of  Section. 

Section  151  C.  P.  C.  (O.  7.  R.  11  of  our  Code;  does 
not  over  ride  Section  3  of  the  limitation  Act, 
57.  I.  0-15. 
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Inapplicability  of  the  Sectiou. 

(1)  This  Section  (3)  has  no  bearing  on  defences  and  pleas, 

but  only  on  suits  and  a.ppeals  and  so  forth.  1907 
P.  W.  R.  3, 

(2)  The  period  of  limitation  cannot  be  extended  by  express 

agreement  between  the  parties,  nor  can  it  be  extended 
by  agreement  which  can  be  implied  from  circum¬ 
stances.  It  is  the  duty  of  the  Court  to  give  effect  to 
a  bar  by  limitation  though  the  parties  waive  the  plea. 
44. 1.  C.  570,. 

Suits  instituted  and  appeal  preferred. 

(1)  A  suit  is  instituted  on  the  date  on  which  the  plaint  is 

presented  not  on  that  on  which  it  is  registered  as  a 
suit.  7  W.  R.  241.  A  suit  against  a  minor  is  insti¬ 
tuted  for  the  purpose  of  the  section,  on  the  date  of  the 
presentation  of  the  plaint,  and  not  on  the  date  of  the 
appointment  of  guardian  ml  litem,  for  the  minor. 
4  A.  37. 

(2)  The  presentation  of  the  memorandum  of  appeal  at  the 

private  residence  of  the  Judge  after  Court  hours  on 
the  last  day  of  limitation  and  which  the  Judge  accept¬ 
ed  is  sufficient  presentation  for  the  purpose  of  this 
Section.  9.  A.  L.  J.  743  F.  B. 

(3)  l'he  presentation  of  appeal  by  a  prisoner  in  jail  of  an 

appeal  memorandum  to  the  jailor  is  tantamount  to 
presentation  to  the  Court  for  the  purpose  of  limitation. 
9  M.  258. 

(4)  The  date  of  the  institution  of  a  suit  should  be  reckoned 

from  the  date  of  the  presentation  of  the  plaint,  and 
not  from  that  on  which  the  requisite  Court  fees  were 
subsequently  put  in,  so  as  to  make  it  admissible  as  a 
plaint.  19  C.  780  (783) ;  6,  I.  A.  126  ;  15.  M.  29  ; 
2.  A.241P.  C. 

(5)  A  despatch  by  post  is  not  presentation  to  the  proper 

officer  of  the  Court,  but  if  such  a  plaint  is  accepted, 
and  the  party  afterwards  appears  and  takes  out  the 
necessary  processes,  under  the  Court’s  order,  it  may 
be  held  that  the  institution  was  not  bad.  8  M.  411. 

(6)  The  word  “presented”  in  the  explanation  to  this 

section  should  be  interpreted  in  accordance  with  the 
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provisions  of  the  Code  of  Civil  procedure.  1907  P.  R. 
123  =  3.  M.  L.  T.  63. 

(7)  In  the  ease  of  amended  plaints,  limitation  uouuts  from 

the  date  of  the  original  presentation  of  the  plaint,  and 
not  from  the  date  of  its  subsequent  amendment,  even 
though  such  amendment  involves  the  addition  of  a 
new  party.  9.  B.  373  (402J;  19.  B.  320  ;  6M.L.  J.  213  ; 
10  I.  0.  731. 

(8)  The  presentation  of  an  appeal  within  the  period  of 

limitation  is  in  time,  though  when  the  stamps  are 
furnished,  it  is  barred  by  limitation.  15  M.  78  (follow¬ 
ing  2  A..  241  P.  C.  =  6. 1.  A..  125);  15  M.  29. 

(9j  Presentation  of  an  appeal  unaccompanied  by  a  copy  of 
the  decree  appealed  against,  is  not  a  proper  presenta¬ 
tion.  12  A.  129  F.  B. ;  16  A.  77. 

(10)  An  appeal  presented  within  time,  but  returned  for  cor¬ 
rection  and  re-presented,  will  be  deemed  as  presented 
on  the  date  of  the  original  presentation,  and  not  on 
the  date  ot  the  re-presentation  after  correction. 
1.  A.  260. 

Court  taking  point  of  limitation. 

Order  7.  rule  11  C.  P.  C.  (O.  7.  r.  11  of  our  code) 
is  imperative,  and  if,  on  the  face  of  the  plaint,  it 
appears  that  the  right  of  action  is  time-barred,  the 
Court  must  reject  it. 

Order  7.  r.  6.  G.  P.  C.  (O,  7.  r.  6  of  our  code) 
is  imperative,  and  plaintiff  cannot  take  advantage  of 
any  ground  of  exemption  from  the  law  of  limitation 
which  has  not  been  set  up  in  the  plaint.  31.  C.  195. 

Plea  of  exemption— Burden  of  proof. 

Where  plaintiff  seeks  to  bring  the  suit  within 
time  by  virtue  of  an  exception  allowed  by  the  Limita¬ 
tion  Act  (e.  g,  majority,  acknowledgment,  payment, 
etc.)  the  onus  is  on  him  to  prove  the  facts  entitling 
him  to  such  exemption.  17.  C.  W.  N.  667, 

Shall  be  dismissed. 

fl)  The  provisions  of  this  section  are  mandatory  and  are  to 
be  given  effect  to,  even  though  the  point  of  limitation 
is  taken  at  a  late  stage  of  the  case  in  the  Court  of 
second  appeal.  11.  C.  W.  N.  959  =  34,  C.  941.  F.  B. 
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(2)  The  plea  of  limitation  is  one  which  the  court  is  hound 
by  law  to  entertain  whether  it  is  raised  or  not.  10.  C. 
652;  16.  A..  390  ;  40.1.  C.  661. 

Point  of  limitation  not  urged  in  appeal  grounds  - Special  per¬ 
mission  to  argue. 

(1)  A  party  not  urging  a  point  of  limitation,  in  liis  grounds 
of  appeal,  cannot  argue  it,  except  on  obtaining  the 
permission  of  the  Court  under  Section  542  C.  P.  C.  of 
1882  (O.  40  r.  2  of  our  new  code)  13  A.  580  ;  15  A.  123 
F.  B. ;  11  C,  W.  N.  959  F.  B.  =  34.  0.  941. 

(%)  No  leave  should  be  given  to  argue  it  unless  the  point 
can  be  determined  on  pleading  and  no  evidence  is 
necessary  to  dispose  of  it.  34.  C.  941—ll.G.  W.  N, 
959  F.  B.;  28.  I.  C.  378. 

Hxecutiou  application. 

It  is  the  duty  of  the  Court  to ‘satisfy  itself 
whether  an  application  for  execution  is  or  is  not 
barred  by  limitation,  and  dismiss  the  same,  if  barred. 
16.  A.  390  =  14.  A.  W.  N.  131;  11.  C.  287. 

When  his  application  to  sue  as  a  pauper  is  made. 

(1)  If  an  application  to  sue  in  forma  pauperis  is  rejected 

and  the  full  Court  fee  is  paid,  after  the  expiry  of  the 
period  limited  for  the  suit,  the  suit  will  be  considered 
as  instituted,  on  the  date  the  Court  fee  is  put  in,  and 
as  such  barred,  24.  C.  889  ;  20.  B.  508. 

(2)  Where  an  application  for  leave  to  appeal  i/t  formit 

pauperis  is  rejected,  a  regularly  stamped  appeal,  pre¬ 
sented  beyond  the  time  prescribed  for  the  appeal, 
cannot  be  considered  to  have  been  put  in,  on  the  date 
of  the  application  for  leave  to  appeal  in  forma  puuperis , 
13.  A.  305. 

l’roper  Court* 

(1)  Presentation  of  a  plaint  or  appeal  to  an  officer  not 
authorised  to  receive  is  not  valid  presentation.  The 
presentation  must  be  by  “proper  person”  (O.  3.  r.  1. C* 
P.  C.=0.  3  r.  1  of  our  new  code)  to  the  proper  officer* 
(O.  4.  r.  1.  C.  P.  C.=0.  4  r.  1  of  our  new  code)  5.  I.  C* 
330  ;  16  C.  251. 

(4) 
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(2.)  Where  a  plaint  is  returned  under  0.  7  r.  10  (0.  7  r.  10  of 
our  new  codeHhe  date  of  the  institution  of  the  suit 
for  purposes  of  limitation  is  the  date  of  the  re-present- 
ation  of  the  plaint  to  the  proper  Court  but  in  such  a 
case  however  the  plaintiff  may  be  entitled  under 
Section  14  to  an  exclusion  of  time  spent  in  the  wrong 
court.  13.  I.  C.  377  ;  17.  C.  W,  N.  515. 

Set  off, 

A  set  off  by  the  defendant  being  regarded  as  a 
plaint  is  subject  to  the  limitation  prescribed  for  a 
suit  and  the  limitation  in  respect  of  it  would  be 
reckoned  to  the  date  of  the  institution  of  plaintiff’s 
suit  and  not  to  the  date  the  set  off  was  claimed. 
7  A.  284;  15  M.  29. 

4-  Where  the  period  of  limitation  prescribed  for 
wh’re  court  any  suit,  appeal  or  application  expires  ou 
dosed  wheu  a  day  when  the  court  is  closed,  the  suit, 
per.o  expires.  appeaj  m.  application  may  be  instituted, 
preferred  or  made  on  the  day  that  the  Court  re-opens. 

5,  Any  appeal  or  application  for  a  review  of 
Extension  of  judgment  or  for  leave  to  appeal  as  a 
t^iod  in  mu-  panper  or  any  other  application  to  which 
um  cases.  this  Section  may  be  made  applicable  by  or 
under  any  enactment  or  rule  for  the  time  being  in 
force  may  be  admitted  after  the  period  of  limitation  pres¬ 
cribed  therefor,  when  the  appellant  or  applicant  satis¬ 
fies  the  Court  that  he  had  sufficient  cause  for  not  pre¬ 
ferring  the  appeal  or  making  the  application  within 
such  period. 

Explanation  I.  The  fact  that  the  appellant  or 
applicant  was  misled  by  any  order,  practice  or  judg¬ 
ment  of  the  High  Court  in  ascertaining  or  computing 
the  prescribed  period  of  limitation  may  be  sufficient 
cause  within  the  meaning  of  this  Section- 

Explanation  II.  The  fact  that  the  appellant  or 
applicant  omitted  to  prefer  an  appeal  or  make  an  ap¬ 
plication  within  the  period  ^prescribed  therefor  acting 
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in  good  faith  on  the  advice  of  a  vakil  may  be  sufficient 
cause  within  the  meaning  of  this  Section. 

fNOTBS.J 


Sections  Compared. 

Same  as  Sections  4  and  5  of  the  Indian  Limitation  Act. 
But  Explanation  II  is  omitted  in  the  Indian  Limitation  Act. 

These  Sections  correspond  to  Sections  4  and  5  of  the  old 
Regulation,  But  the  words  “or  for  leave  to  appeal  as  a 
pauper  or  any  other  application  to  which  this  section  may 
be  made  applicable  by  or  under  any  enactment  or  rule  for 
the  time  being  in  force  ”  are  added  after  the  word  “judgment." 
The  words  “or  rule”  appearing  in  section  5  between  the  words 
“enactment”  and  “for”  are  added  as  the  new  Civil  Pro¬ 
cedure  Code  contains  sections  as  well  as  orders.  The  old 
section  as  to  sufficient  cause  applied  only  in  the  case  of  an 
appeal  and  an  application  for  review.  The  present  sec¬ 
tion  is  wide  and  applies  to  applications  to  which  it  may  be 
made  applicable  by  an  enactment  or  rule  for  the  time  being 
in  force  (e.  g.  by  C.  P.  C.).  0.  22  r.  9  C.  P.  C.  makes  Section  5 
applicable  to  applications  to  set  aside  an  abatement  or 
dismissal.  Instead  of  the  words  “presenting  the  appeal  ”  we 
have  in  the  new  Regulation  the  words  “preferring  the  appeal  " 
The  proviso  and  the  explanations  to  the  old  Regulation  are 
omitted  in  the  new  Regulation.  The  explanations  I  and  II  of 
the  new  Regulation  are  new. 

3ST.  B.  Explanation  II  was  introduced  by  the  Select  Com¬ 
mittee.  It  has  been  necessitated  by  a  ruling  of  the  High 
Court  reported  in  13  T.  L.  J.  354  which  decided  that  a  bare 
mistake  of  law  on  the  part  of  a  vakil  is  not  sufficient  cause 
within  the  meaning  of  Section  5  of  the  Limitation  Regulation. 
The  attention  of  the  Full  Bench  was  not  drawn  to  a  prior 
ruling  on  the  subject.  In  Kolappa  Pillai’s  Unreported  Deci¬ 
sions  at  page  33  it  has  been  held  by  Mr.  Justice  Sadhasiva  Iyer 
that  an  honest  mistake  of  law  is  excusable  under  Section  5  of  the 
Limitation  Regulation.  Again  the  Full  Bench  ruling  in  13  T.  L. 
354  follows  the  English  authorities,  for  example  the  ruling  in 
1  King’s  Bench  Division  1907,  page  1.  But  this  identical 
English  ruling  ht*s  been  departed  ffqm  by  our  High  Court,  by 
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Sadhasiva  Iyer  G.  J.  in  the  decision  reported  in  Kolappa 
Pillai’s  Unreported  Decisions  page  359.  The  scope  of  Section 
5  has  been  extended  so  that  the  provisions  of  the  Limitation 
Regulation  empowering  the  Court  to  excuse  delay  may  not 
only  be  extended  to  appeals  covered  by  the  Limitation  Regu¬ 
lation  but  also  to  appeals  under  other  Regulations, 

TRAVANCORE  CASE  LAW. 

A.  Article  Applicable, 

(I.)  SUFFICIENT  CAUSE, 

What  are  sufficient  causes. 

(a)  Mistake  committed  by  Vakil’s  clei'H, 

8.  A.  lot  of  HOI.  T,  L,  T.  Vol,  I,  part  4.  LI. 

The  expression  "sufficient  cause’'  occurring  in  Section  5  of 
the  Limitation  Regulation  ought  to  be  construed  liberally  so  as 
to  advance  substantial  justice  when  no  negligence  or  inaction 
or  want  of  bona  tides  is  imputable  to  the  appellant.  What  is 
"sufficient  cause”  must  depend  upon  the  cdreumstances  of 
each  case  which  circumstances  will  be  different  in  parti¬ 
cular  cases. 

The  mistake  committed  by  a  Vakil's  clerk  in  computation  is 
sufficient  cause  if  it  is  a  bona  fide,  mistake. 

The  discretion  of  the  court  in  the  matter  like  all  other 
judicial  discretions  ought,  as  far  as  practicable,  to  ho  left  un¬ 
trammelled  and  free  so  as  to  be  fail ly  exercised  according  to 
the  exigencies  of  each  case, 

(b)  Mistaken  advice  of  the  Vakil. 

(1)  Akku  Ammal  Meenakshi  Annual  v.  Subbarama  lyen  TJma- 
malieswara  lyen.  14.  T.  L.  J.  203. 

There  was  a  delay  in  the  presentation  of  the  appeal  before 
the  High  Court,  and  the  appellant  put  in  a  petition  supported 
by  an  affidavit  for  excusing  the  delay,  on  the  ground  that 
through  ignorance  and  mistaken  advice  of  the  Vakil,  she  filed 
the  appeal  in  the  District  Court  at  first,  and  foujid  out  her 
mistake  only  a  few  days  before  the  appeal  was  presented  be¬ 
fore  the  High  Court.  Held  that  an  honest  mistake  on  the 
part  of  a  litigant  caused  by  erroneous  advice  given  to  him  by 
his  vakil  is  a  good  and  "  sufficient  cause  "  fop  the  application 
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in  his  favour  of  the  provisions  of  Section  5  (Section  5  N.  R.)  of 
the  Limitation  Regulation  and  that  the  delay  should  be  excus¬ 
ed.  The  expression  “sufficient  cause  in  Section  5  should  be 
liberally  construed  so  as  to  advance  substantial  justice. 

(II)  Icha  Ichiro.  v.  Sanknron  Parameswaran.  Kol.  359. 

The  appeal  was  presented  5  or  6  days  beyond  the  limitation 
period.  The  excuse  put  forward  was  that  the  appellant’s  vakil 
was  told  that,  the  time  for  putttng  in  appeals  in  this  case  and 
in  the  connected  case  out  of  which  appeal  3  of  1083  arose  was 
the  same  and  he  calculated  the  time  properly  for  the  other 
appeal  and  put  it  within  time  and  he  filed  the  present  appeal 
.  on  the  same  day,  not  having  noticed  the  fact  that  the  time  to 
be  excluded  for  copies,  etc.,  in  this  case  was  a  few  days  shorter 
than  that  which  could  be'  excluded  in  the  other  case.  Held 
that  the  delay  caused  by  the  mistake  of  the  appellant’s  vakil 
may  he  excused. 

(nj  Proceedings  under  Section  103  C.  P.  O.  (Or  9.  r,  13.  of  the  New 

Code) 

,'inyandan  Qovindaru  v.  Kiridtaru  Kirutlari.  38  T,  L.  R.  47  — 
11  T.  L.  J.  509  F.  B. 

An  appeal  was  presented  long  after  the  time  limited  by  law. 
The  appellant  put  in  a  petition  praying  that  the  delay  might 
be  excused.  It  was  stated  in  the  petition  that  soon  after  the 
passing  of  the  decree  by  the  lower  court  againstliim.be  moved 
the  lower  Court  te  set  aside  the  decree  by  applying  under 
■  Section  103  C.  P.  C.  (O.  9.  r.  13  of  the  New  Code),  that  his  peti¬ 
tion  was  rejected  by  the  lower  Court,  that  his  appeal  to  the 
High  Court  against  the  said  order  was  unsuccessful,  that  if  tho 
time  occupied  by  these  proceedings  and  the  time  taken  for 
getting  copies  of  the  judgment  and  decree  be  deducted,  the 
present  appeal  was  within  time. 

Held  that  the  appeal  was  time-barred  as  the  proceedings 
under  Section  103  O.  P.  O.  could  not  constitute  “sufficient  cause” 
under  Seet'on  5  (Section  5  N.  R.)  of  the  Limitation  Regulation. 

Held  further  that  the  language  of  Section  14  (Section  14 
N.  R.)  clearly  applies  only  to  suits  and  not  to  appeals. 
Kven  accepting  that  it  would  apply  to  appeals  as  well, 
in  order  that  the  appellant-petitioner  could  claim  the  deduc¬ 
tion  of  the  time  occupied  by  the  previous  proceedings,  he 
should  satisfy  the  Court  that  he  was  prosecuting  the  previous 
proceedings  “  in  good  fajth  in  a  court  -vyhicli  from  defect  qf 
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jurisdiction  or  other  cause  of  a  formal  nature  not  affecting  the 
merits  is  unable  to  decide  it.”  It  was  found  that  the  defen¬ 
dant  based  his  petition  under  Section  103  0,  P.  C.  on  false 
allegations  and  he  was  defeated  and  that  it  was  clear,  there¬ 
fore,  that  a  reading  of  Sections  5  and  14  together  for  interpret¬ 
ing  the  words  “  sufficient  cause  ”  as  used  in  Section  5  could 
not  help  the  appellant. 

The  words  “  sufficient  cause  ”  in  Section  5  are  no  doubt  very 
wide,  but  they  must  be  construed  just  like  other  words  giving 
discretionary  power  to  courts  in  a  reasonable  and  proper 
manner. 

(dj  Bona  fide  mistakes  of  law  in  the  presentation  of  appeal  in 

wrong  Court. 

Kmetkku  Aiyyappa-n  Roman  v.  Kanakku  A iyyappan  Padma- 
nabhan.  Kol.  p.  33. 

An  appeal  was  wrongly  filed  in  the  District  Court  which 
pronounced  judgment  in  the  case.  In  special  appeal  it  was 
found  that  no  appeal  lay  to  the  District  Court.  The  appellant 
was,  therefore,  directed  to  get  back  the  appeal  memorandum 
and  present  the  appeal  before  the  High  Court.  It  was  accord¬ 
ingly  done'.  There  was  altogether  a  delay  of  three  years  in 
presenting  the  appeal  before  the  High  Court.  Held  that  the 
Court  has  power  under  Section  5  of  the  Limitation  Regulation 
(Sections  N.  R.)  to  entertain  appeals  barred  hv  lapse  of  time, 
if  sufficient  grounds  are  shown  for  the  delay  and  that  as,  by 
a  bona  fide  and  not  unreasonable  mistake  of  law,  the  appellant 
prosecuted  his  appeal  in  the  District  Court, the  delay  caused  by 
those  proceedings  can  be  excused. 

(o')  Exclusion  of  vacation  period. 

Veeraswamy  Moudalktr  Rengammmy  Mood.aliijar  v.  Sirkar. 
5  T.  L.  R.  83. 

Held  that,  in  calculating  the  period  of  limitation,  the  time 
during  which  the  Courts  are  closed  for  vacation  should  be 
excluded  and  that  if  a  suit  is  filed  on  the  day  the  court  re¬ 
opens  after  vacation,  it  would  be  in  time. 

(f)  Power  of  High  Court  to  interfere  in  revision  with  the 
discretion  of  the  subordinate  Court  exercised  under  Sec* 

J  Civil  F  roceedingn  No.  46  of  1081,  Kol.  p.  152. 

The  plaintiffs  appeal  to  the  Zillah  Court  was  presented 
after  time,  but  that  Court  excused  tt)e  rjelay  under  Section  ij 
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(Section  5  N.  R.)  of  the  Limitation  Regulation,  the  order  of 
the  Judge  being  as  follows  : — Respondent’s  Vakil  not  present. 
Heard  the  respondent  in  person.  I  excuse  the  delay  and 
admit  the  appeal.”  In  revision  against  that  order  it  was  held 
that  the  High  Court  should  not  interfere  with  the  discretion  of 
the  Zillah  Judge  especially  in  revision  unless  the  latter  never 
applied  his  mind  at  all  to  the  facts,  and  although  his  order  in 
the  present  case  was  very  short  and  did  not  give  reasons  for 
excusing  the  delay,  there  was  no  reasotl  for  thinking  that  he 
did  not  so  apply  his  mind.  It  was  further  held  that  the 
words  “sufficient  cause”  in  Section  5  of  the  Limitation 
Regulation  should  also  receive  a  liberal  construction  so  as  to 
advance  substantial  justice  when  no  negligence  or  inaction  or 
want  of  bona  fides  was  imputable  to  the  appellant. 

(id  Appeal  against  the  order  of  the  Settlement  Officer. 

Sirlcur  v.  Nallaiierumul  Tlnrummbalanathan.  33  T.  L.  H. 

296=  7  T.  L.  J.  263. 

An  appeal  was  presented  against  the  decision  of  the  Forest 
Settlement  Officer  adjudging  a  tract  of  laud  to  be  belonging  to 
the  claimants — respondents.  The  order  was  dated  5-7-1091 
and  the  appeal  was  put  in  on  16-10-1091.  Under  Section  12  of 
the  Forest  Regulation,  an  appeal  from  the  decision  of  the 
Forest  Settlement  Officer  has  to  be  filed  within  three  months 
Irom  the  date  of  the  order  appealed  against  and  that  since  this 
period  is  one  fixed  by  a  special  Regulation,  it  was  argued 
that  the  provisions  of  Section  5  of  the  Limitation 
Regulation  do  not  come  into  operation  aud  that  therefore 
the  vacation  period  of  two  months  which  intervened  between 
the  date  of  the  Settlement  Officer’s  order  and  that  of  the  pre¬ 
sentation  of  this  appeal  could  not  be  given  credit  to  the  appel¬ 
lant  in  calculating  the  appeal  time.  _  Held  that  though  the 
decision  of  the  Settlement  officer  was  dated  5-7-1091,  it 
was  not  pronounced  on  that  date  in  the  presence  of  the  parties 
and  that  since  it  was  only  on  8-8-1091  that  notice  of  the  decision 
was  given  to  the  Forest  Depart  meat  by  the  Settlement  Officer, 
this  latter  date  should  be  taken  as  the  date  of  the  decree. 

N.  8.  The  question  whether  Section  3  of  the  Limitation  Re¬ 
gulation  would  apply  in  the  ease  of  special  laws  was  not  decided, 
(li)  Deposit  made  on  the  first  Court  day  When  the  time  fixed 
expired  on  the  day  the  Court  was  closed, 

Lduhmi  Pillai  v.  Kama  ran  Thamtmn.  18  T.  L,  R,  83, 
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The  decree  in  a  certain  suit  was  that  the  defendant,  as  the 
legal  representative  uf  the  deceased  mortgagor,  should 
pay  plaintiff  within  4  months  from  the  date  of  the  decree 
the  mortage  amount  and  recover  possession  of  property  from 
plaintiff,  and  if  the  payment  was  not  made  within  that  time 
the  sale  which  was  made  to  the  plaintiff  by  a  hypothecates 
who  purchased  the  property  in  execution  of  a  decree  obtained 
on  a  hypothecation  bond  executed  by  a  deceased  mortgagor 
prior  to  the  plaintiff’s  mortgage  would  become  absolute.  The 
decree  was  passed  on  26-6-1076.  The  defendant  deposited  the 
money  in  Court,  and  applied  for  possession  of  the  property  on 
28-10-1076,  as  the  Court  was  closed  for  3  days  from  the  25th 
as  a  mark  of  respect  to  the  memory  of  His  Highness  the 
Elaya  Rajah  whose  death  occurred  on  the  evening  of 
the  24th  Edavom.  Held  that  the  defendant  had  four  clear 
months  to  pay  up  the  amount  and  he  need  only  have  made 
the  payment  on  the  26th  Edavom  on  which  day  however  the 
Court  was  unexpectedly  closed  and  the  deposit  made  by  him 
and  his  application  on  the  very  day  the  court  was  open  must 
be  held  within  time  under  Section  5  (4  N.  R.)  of  Limitation 
Regulation.  The  payment  made  on  the  first  court  day, when  the 
time  fixed  expired  on  the  day  the  Court  was  closed,  was  a  good 
payment.  There  is,  here,  no  ((uestion  of  the  extension  of  time 
by  tire  Court,  and  the  Court  did  right  in  accepting  the  deposit 
and  application  on  the  28th  as  if  they  were  made  on’ the  day 
the  court  closed. 

15.  ARTICLE  NOT  APPLICABLE. 

What  are  not  sufficient  causes. 

(a)  dross  under-valuation  of  plaint— carelessness  in  fixing  the 
forum  of  appeal. 

Thonunan  Thommen  v.  Kunyan.  Thommen .  37  T.  L.  R.  250. 

A  suit  which  was  valued  at  over  a  thousand  Rupees  was 
dismissed  by  the  Munsiff.  An  appeal  was  presented  to  the 
District  Court,  the  valuation  put  upon  the  appeal  memorandum 
being  also  for  the  same  amount.  The  District  Judge  returned 
the  same  for  presentation  to  the  proper  Court.  The  appeal 
was  then  filed  before  the  High  Court.  The  appellant  conten¬ 
ded  that  the  interval  between  the  date  of  presentation  to  and 
the  date  of  return  from  the  District  Court  should  be  excluded 
■in  calculating  the  time  prescribed  for  preferring  the  appeal, 
which  but  for  such  exclusion,  would  be  barred,  ffehl  that  the 
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delay  could  not  be  excused  as  the  preferring  of  the  appeal  to 
District  Court  when  the  appeal  memorandum  itself  valued 
the  appeal  at  over  Rupees  one  thousand  could  not  but  be  cha¬ 
racterised  as  an  act  of  gross  carelessness.  Even  if  it  were 
otherwise,  the  appellant  was  not  entitled  to  the  benefit  of 
Section  5  (Section  5  N.  RJ  of  the  Limitation  Regulation  as 
no  petition  was  preferred  by  him  setting  forth  the  grounds 
on  which  he  relied  forgetting  the  delay  excused. 

The  onus  of  proving  that  there  is  “sufficient  cause”  for 
not  presenting  the  appeal  in  time  is  on  the  appellant. 

rb)  Bare  mistake  of  law,  whether  of  the  party  or  his  vakil. 

Audi  liter  Hariharasubramonia  Iyer  v.  Mathu  Thrasia.  13 
T.  L.  J.  354  F.  B. 

A  memorandum  of  appeal  presented  without  a  copy  of  the 
decree  appealed  against  cannot  in  view  of  the  imperative  pro¬ 
vision  of  Section  513  C.  P.  C.  (O.  40.  r.  1  of  the  new  Code)  be 
accepted  by  the  Court  as  a  good  memorandum  in  law,  and 
that  if,  for  any  reason,  such  memorandum  is  allowed  to 
remain  in  Court,  and  the  copy  of  the  decree  appealed  against 
is  produced  before  the  memorandum  is  rejected  of  re¬ 
turned,  the  appeal  memorandum  should  in  law  be  viewed 
as  having  been  presented  only  on  the  date  when  the  copy  of 
the  said  decree  was  produced.  Held  that  a  bare  mistake  of 
law  whether  of  the  party  or  his  vakil  who  acts  as  his  agent  in 
the  matter,  is  not  “sufficient  cause”  under  Section  5  (Sec.  5 
N.  R,)  of  the  Limitation  Regulation,  unless  the  mistake  was 
made  in  good  faith  which  implies  due  care  and  attention. 
No  doubt,  in  respect  to  appeals  and  applications,  section  5  of 
the  Limitation  Regulation  gives  the  Court  a  discretion  to 
excuse  the  delay  if  sufficient  cause  is  shown.  But  a  “  bare  mis¬ 
take  of  law”  cannot  come  within  thekerm  “sufficient  cause,” 
unless,  possibly,  the  mistakes  were  made  in  good  faith,  which 
implies  due  care  and  attention,  or  else  it  would  be  a  premium 
on  ignorance. 

(e)  Mistake  of  date  in  the  copy  of  the  order, 

Nanqeli  Itticheri  Nangiar  v,  Yalar  Mathula  Nani,  ifi  1\  L.  ft-. 
51. 

A  suit  was  filed  for  the  cancellation  of  a  claim  order  under 
Section  324  C.  P  C.  (O.  21  r.  94,  96,  98  and  100  of  the  New  Code) 
admittedly  more  than  one  year  after  the  date  of  the 
order  and  would  clearly  be  barred  under  Art.  7  (Art.  8  N.  R.l 
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of  the  Limitation  Regulation  unless  the  five  days’  delay  inter¬ 
vening  between  the  real  date  of  the  claim  order  (11-1-1071)  and 
the  date  wrongly  entered  in  the  copy  of  the  order  (16-1-1071)  be 
excusable  on  the  ground  that  it  was  due  to  an  error  on  the  part 
of  the  Court’s  Officer.  Held  that  the  suit  was  barred.  There  is 
no  provision  in  the  Limitation  Regulation  to  excuse  the  delay 
in  question.  Section  4  (Sec.  3  N.  R.)  of  the  Limitation  Regu¬ 
lation  distinctly  provides  that  subject  to  the  provisions  of 
Sections  5  to  25  (Secs.  4  to  26  N.  R.)  every  suit,  appeal 
and  application  shall  be  dismissed  if  instituted,  presented 
or  made  after  the  period  fixed  in  the  Schedule.  That  the 
delay  excusable  tinder  Section  5  if  sufficient  cause  be  shown, 
relates  only  to  appeals  and  applications  and  not  to  suits  and 
none  of  the  other  exceptions  relating  to  suits  is  applicable 
to  the  present  case.  Hence  the  claim  under  Section  324  C.P.C. 
has  become  final  by  operation  of  the  law  of  limitation. 
The  law  evidently  presumes  that  the  parties  to  orders  and 
decrees  are  present  in  Court  when  the  same  is  promulgated 
and,  therefore,  cannot  be  excused  for  making  mistakes  as 
to  the  date  of  such  promulgation. 

(d )  Review. 

(i)  Review  Petition  ui  A.  8.  89  of  lO(Ui.  10  T.  L.  R.  App.  1  F.  B. 

Am  application  for  review  of  judgment  was  presented  to  the 
Court  on  the  second  day  after  the  expiry  of  the  3  months  from 
the  date  of  the  judgment  and  the  decree  in  the  case,  the  two 
previous  days  being  holidays.  According  to  Articles  2  and 
3  of  the  Schedule  No.  1  of  the  Court  Fees  Regulation,  the  fee 
payable  on  such  applications,  if  presented  within  the  three 
months  from  the  date  of  the  decree,  is  one-fourth  of  the  fee 
leviable  on  the  plaint  or  memorandum  of  appeal ;  but  if  pre¬ 
sented  after  three  months,  the  full  fee  is  leviable  on  the 
plaint  or  memorandum  of  appeal.  Held  that  the  Review  Peti¬ 
tion  can  be  admitted  only  on  payment  of  the  full  fee  prescri¬ 
bed  by  Art.  3  of  Schedule  1  of  the.  Court  Fees  Regulation  and 
that  the  petitioner  cannot  claim  exemption  under  Section  5  of 
the  Limitation  Regulation.  The  two  Regulations— Court 
Fees  and  Limitation — were,  however,  passed  for  two  distinct 
and  different  purposes.  The  one,  (Court  Fees  Regulation)  is 
entirely  a  fiscal  measure,  and  the  provisions  of  the  other  (the 
Limitation  Regulation)cannot  be  imported  into  it  in  the  absence 
of  express  legislative  sanction.  Under  the  Court  Fees  Regula¬ 
tion,  the  benefit  of  the  lower  rate  of  fee  is  conceded  only 
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to  those  who  choose  to  put  in  applications  for  review 
within  three  months,  and  the  retention  of  this  benefit,  after 
three  months,  under  any  circumstances,  is  not  provided  for  or 
contemplated.  On  the  contrary,  Art  3  lays  down  expressly 
that  full  fee  is  to  be  levied  on  applications  presented  after  3 
months,  and  the  Limitation  Regulation  though  passed  sub¬ 
sequent  to  the  Court  Fees  Regulation,  cannot  be  taken  as 
having  superseded  the  provisions  of  a  purely  fiscal  law. 

(ii)  Bravi  Vasndevarn  Nampooripad  v.  San  katana  rat /nun 

lyc-n  Venkitasuhba  Jyen.  13.  T.  L.  J.  210  =  40. 
T.L.  R.  26. 

An  application  for  review  was  presented  more  than  three 
years  after  the  date  of  the  final  decree,  and  the  applicant 
invoked  the  aid  of  Sections  5  and  14  of  the  Limitation  Regula¬ 
tion  (Sections  5  and  14  N.  R.).  Held  that  an  application  for 
review  presented  more  than  three  years  after  the  date  of 
the  final  decree  cannot  be  admitted  under  any  circum¬ 
stances  Section  5  of  the  Limitation  Regulation  is  not 
applicable  to  such  applications.  The  effect  of  the  proviso  to 
Sec.  5.  of  the  Limitation  Regulation  is  to  take  away  from 
the  applicant  the  indulgence  extended  to  him  by  the 
enacting  portion  of  the  section  in  cases  where  the  three 
years’ limit  fixed  in  the  proviso  is  exceeded.  Therefore,  the 
applicant  cannot  claim  an  extension  of  time  after  the  three 
years  fixed  in  the  proviso  even  on  the  ground  that  he  was  pre¬ 
vented  by  “  sufficient  cause  ”  from  making  the  application 
within  the  prescribed  period. 

It  was  further  held  that  the  provisions  of  Section  14 
of  the  Limitation  Regulation  relating  to  the  exclusion 
of  the  time  taken  in  prosecuting  infructuous  proceedings 
do  not  control  Section  5  of  the  Limitation  Regulation  so  as  to 
enlarge  the  period  of  three  years  fixed  in  the  proviso  to  the 
latter  section. 

(iii)  Delay  of  over  2  years  hi  filing  a  petition  to  revise  an 
order  of  the  lower  Court — Vakil's  failure  to  let  the 
party  know  of  the  order,  whether  sufficient  cause. 

Civil  Miscellaneous  Petition  No.  1000  of  1101.  (T.  L.  T,  Vol.  I. 

Part  7,  P.  xciii.) 

Held  that  such  long  and  inordinate  delay  could  not  he 
excused.  If  the  petitioners  had  been  duly  diligent  in  asc  ertain- 
ing  the  result  of  their  petition  before  the  lower  Court,  they 
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could  have  known  the  order  earlier  and  moved  the  High  Court 
in  revision  long  before  the  date  of  the  presentation  of  this 
application. 

fe)  Burden  of  proof^as  to  sufficient  cause. 

Thomman  Mathai  v.  Govindan  Krishna n.  11  T.  L.  J.  119. 

An  appeal  which  was  originally  presented  before  the  Dis¬ 
trict  Court  was  returned  for  presentation  to  the  High  Court, 
as  the  former  Court,  had  no  pecuniary  jurisdiction  to  entertain 
the  appeal.  The  appeal  was  presented  before  the  High  Court 
and  the  appellant  applied  that  the  time  during  which  the 
appeal  had  heen  pending  in  the  District  Court  should  be  left 
out  of  calculation.  Held  that  Section  14  (Section  14  N.  E.) 
of  the  Limitation  Regulation  did  not  help  the  appellant  and 
that  if  the  benefit  of  Section  5  (Section  5  N.  R.)  of  the  Limita¬ 
tion  Regulation  was  sought  to  be  availed  of  by  him,  he  had  to 
satisfy  the  court  as  to  the  existence  of  sufficient  grounds  for 
non-presentation  of  the  appeal  in  time  and  that  in  the  absenoe 
of  proof  of  such  grounds  the  appeal  had  to  be  held  to  be  barred 
by  limitation.  (A.  S.  76  of  94 ;  A.  S.  26  of  95  and  A.  S.  109  of 
1075  foil.  See  also  Kol.  33  Supra.) 

UNREPORTED  CASE  LAW. 

(n)  Time  taken  by  Appeal  in  wrong  Court— 'Whether  coulcl  be 
excluded. 

A.  S.  109  of  1095. 

An  appeal  whose  value  exceeded  the  pecuniary  jurisdiction 
of  the  District  Court  was  presented  to  that  Court.  The  mis¬ 
take  was  discovered  later  on  and  the  appeal  was  then  presen¬ 
ted  to  the  High  Court.  Held  that  the  time  taken  by  the  appeal 
before  the  District  Court  cannot  be  excluded;  that  Section  14 
does  not  apply  to  the  case  and  that  nothing  is  urged  which 
will  properly  entitle  the  appellant  to  the  benefit  of  Section  5 
which  is  the  only  section  applicable  to  such  cases. 

(b)  Time  taken  to  pay  printing  charges 
S.  A.  12  and  18  of  1092. 

Time  taken  to  pay  printing  charges  cannot  be  excluded 
under  Section  5  of  the  Limitation  Regulation.  (See  also  Rule 
803  of  the  Civil  Courts’  Guide.) 

INDIAN  CASE  LAW. 

(a)  Principle  of  the  Section  (4) 

When  parties  are  prevented  from  doing  a  thing  in  Court, 
on  a  particular  day,  not  by  any  get  of  their  own,  but  by  the 
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act  of  the  Court  itself,  they  are  entitled  to  do  it,  at  the  first 
subsequent  opportunity.  18  C.  631 ;  18  C.  231 ;  23  M.  389  ; 
9. 1.  C.  181 ;  5  C.  110  and  314  and  906  ;  7  C.  690, 

(b)  Criminal  Appeals, 

The  Section  (4)  is  applicable  to  orirainal  appeals.  11  A-  10. 

(o.)  “When  the  Court  is  closed” 

(1)  When  the  period  prescribed  for  a  suit  to  reoover  a  debt 
expires  during  the  Court  vacation  and  before  re-opening,  and 
the  debt  is  assigned,  the  suit  brought  by  the  assignee  on  the 
re-opening  day  is  within  time,  15  B.  L.  R.  348  =  19  I.  C.  820, 

(2)  An  application  for  review  of  judgment  presented  on  the 
ninetieth  day  as  the  previous  day  was  a  Sunday  should  be 
stamped  with  a  fee  leviable  on  the  plaint  or  memorandum  of 
appeal.  15  C.  L.  J.  508;  15  I.C.455;  9  M.  134. 

(c( j  Acknowledgment  of  liability  during  holidays.  ^ 

An  acknowledgment  of  liability  given  afteh  the  period 
limitation  (e.  g.  three  years  after  the  date  of  bond)  but  while 
the  right  to  sue  subsisted,  owing  to  the  intervention  of  the 
vacation,  during  which  the  Courts  were  closed,  does  not  save 
limitation.  26  B.  782  =  4  B.  L.  R.  608. 

(el  Application  for  copies. 

If  tho  time  for  preferring  an  appeal  expires  during  holiday's 
and  an  application  for  copies  is  made  on  the  re-opening  day, 
the  appellant  will  be  entitled  to  deduct  the  time  requisite  for 
obtaining  the  copies.  2  B.  L.  R.  221 ;  25  B.  256  ;  19  A.  34. 

(f)  Expiry  of  time  during  holidays. 

If  time  expires  during  holidays,  the  suit  or  appeal  will  be  in 
time,  if  presented  on  the  re-opening  day.  6  B.  486  ;  20  M.  469. 

(2 )  If  the  Court  be  closed  for  the  vacation  on  the  last  day 
of  limitation  for  an  appeal,  the  appeal  filed  on  the  re-opening 
day  will  be  in  time.  1  A.  263. 

(3)  The  tact  that  the  Judge  holds  Court  on  such  day  makes 
no  difference.  The  party  is  entitled  to  prefer  his  appeal  or 
present  his  application  on  the  re-opening  day.  20  M.  469. 

(a)  Scope  of  Section  5. 

(1)  Section  5  does  not  apply  .to  an  application  for  substitu¬ 
tion  filed  beyond  six  months,  but  the  remedy  of  the  party 
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after  the  abatement  is  to  apply  to  have  it  set  aside  on  the 
ground  that  he  was  prevented  by  sufficient  cause  ;  and  this 
section  will  apply.  36  A.  235  —  25  I.  C.  48. 

(2)  The  provisions  of  Section  5  do  not  apply  to  applications 
to  bring  on  the  record  the  legal  representative  of  a  deceased 
respondent.  1922  All  India  Reporter  131. 

(3)  Section  5  has  not  been  extended  to  applications  to  have 
an  ex  parte  set  aside.  60  I.  C.  901.  Section  5  does  not  apply 
to  an  application  to  set  aside  an  ex  parte  decree.  Section  151 
0.  P.  C.  (Section  llfi  of  our  new  code)  must  not  be  used  to 
defeat  the  imperative  provisions  of  Section  3  of  the  Indian 
Limitation  Act.  1922  All  India  Reporter  266. 


(£)  Section  5  does  not  apply  to  extend  the  period  of  30  days 
provided  by  Art.  166  (Art.  151  N.  R.)  50.  I.  C.  610. 


(b)  .^plication  of  tlie  Section. 

J  (1)  The  courts  have  always  shown  an  inclination  to  con¬ 
strue  the  section  liberally.  25  M.  166  ;  31  I.  C.  876. 


(2)  Section  5  gives  the  Court  a  discretion,  the  wording 
being  “  may  be  admitted  ”  while  Section  14  (Section  14  N.  R.) 
allows  no  suoh  discretion,  the  wording  being  “  shall  be  ex¬ 
cluded”  20.  I.  C.  3. 


(3)  The  discretion  is  to  be  exercised  in  the  way  in  which 
judicial  power  and  discretion  ought  to  be  exercised,  upon 
principles  which  are  well  understood,  the  words  “sufficient 
cause”  receiving  a  liberal  construction  so  as  to  advance 
substantial  justice  when  no  negligence,  or  inaction,  or  want  of 
bona  fid.es  is  imputed  to  the  appelant.  17  C.  W.  N.  807  ;  31. 
I.  C.  876  ;  13  M.  269  ;  25  M.  166 34  C.  216. 

(e)  Ex- parte  admission  of  appeal. 

(1)  Where  an  appeal  is  admitted  ex  parte  beyond  time,  it 
does  not  preclude  the  respondent  at  the  hearing  from  show¬ 
ing  that  no  good  cause  exists  for  so  extending  limitation. 
13  C.  30  ;  10  A.  524  ;  34  C.  217  ;  I  A.  34  F.  B. ;  20  I.  C  513  ;  29 
I.  C.  265. 

(2)  The  opposite  party  can  raise  objection  at  the  hearing 
to  the  admission  of  an  appeal  without  notice  to  him  after  the 
prescribed  period  of  limitation.  23  M.  L.  J.  219  ;  l(j  I.  C,  486  ; 
41  M,  412  =  43  I.  C.  493  P,  Q, . 
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(d)  liefusal  to  admit  appeal,  after  time,  Appeal  and  Second 
Appeal. 

J  (1)  Order  rejecting  appeal  as  time  barred  is  a  decree  within 
the  0.  P.  C.  and  therefore  is  appealable.  7  A.  42  :  17  C.  W.  N. 
807.  V 

(2)  Where  the  lower  appellate  Court,  in  the  exercise  of  its 
discretion  after  considering  the  whole  case,  refused  to  act 
under  Section  5  of  the  Limitation  Act  and  dismissed  an  appeal 
as  titne-barred,  no  second  appeal  would  lie.  9  A.  L.  J.  292. 

(3)  But  the  High  Court  will  interfere  if  the  lower  court 
has  acted  arbitrarily  in  refusing  to  excuse  delay.  14.  I,  C.  59  ; 
34  B.  589. 

(4)  Where  the  lower  appellate  court  has  exercised  its  dis¬ 
cretion  under  Section  5  in  the  admission  of  an  appeal  present¬ 
ed  after  time,  in  a  sound  and  reasonable  manner  and  after 
careful  consideration  of  the  facts,  the  High  Court  will  not 
interfere;  but  if  the  lower  appellate  Court  has  exercised  its 
discretion  capriciously,  arbitrarily  and  without  proper  legal 
materials  to  support  it,  the  High  Court  will  interfere.  14.  I.  C. 
59;  25  A.  71;  26.  A.  327  ;  25  M.  71;  31.  B.  33;  17  C.  W.  N. 
807  ;  23  B.  513  ;  25  M.  166. 

(e)  Evidence  of  sufficient  cause. 

>  (1)  A  party  seeking  the  benefit  of  this  section  ought  to 
place  before  the  Court  satisfactory  evidence  by  means  of 
of  affidavit  or  otherwise  of  the  cause  of  delay.  13  A.  W.  N. 
26. 

(2)  The  appellate  Court  should  not  only  be  satisfied  as  to 
the  sufficiency  of  the  cause  for  non-presentation  in  time 
and  the  reasons  for  admitting  it  beyond  time  must  be  recorded. 
1.  A.  250. 

(3/<  Where  from  the  circumstances  it  is  clear  that  an  appeal 
presented  beyond  time  could  only  be  admitted  by  aid  of 
Section  5,  the  Court  must  be  taken  to  have  exercised  the 
power  conferred  by  that  section,  although  the  section  was  not 
referred  to  by  it  and  it  did  not  expressly  And  that  there  was 
sufficient  cause.  26  A.  329  ;  26  C.  925. 

J  ([)  Sufficient  cause. 

(1)  The  words  “  sufficient  cause  ”  are  wide.  Courts  have 
power  to  grant  special  leave,  and  they  are  bound  to  give 
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special  leave  if  justice  requires  that  such  leave  should  be 
given.  24  Oh.  D,  488  ('497) ;  14  Q.  B.  55  cited  in  21  B.  552. 
(555;. 

W  (2)  What  is  sufficient  cause  within  the  meaning  of  this 
section  must  depend  upon  all  the  circumstances  of  each 
particular  case.  2. 1.  C.  961  =  10  C.  L.  J.  39. 

(3)  There  is  no  analogy  between  Sections  5  and  14  of  the 
Act  and  the  latter  section  cannot  be  of  any  use  in  the  exercise 
of  discretion  under  Section  5  of  the  Act.  17  0.  L.  J.  596  =  20 
I.  C.  513. 

(4)  When  the  time  for  appealing  is  once  passed,  ra  very 
valuable  right  is  secured  to  the  successful  litigant,  and  the 
Court  must  be  fully  satisfied  of  the  justice  of  the  ground  for 
an  extension  of  the  time  for  attacking  the  decree  and  thus 
perhaps  depriving  the  successful  litigant  of  the  advantage  he 
has  obtained.  17  C.  L.  J.  596  =  20.  I.  C.  513. 

(5)  Where  only  one  of  several  appellants  applied  to  have 
the  delay  excused,  which  he  did  on  grounds  personal  to  him¬ 
self,  the  appeal  of  the  other  appellants  could  not  thereby  be 
admitted  unless  the  case  fell  within  0.41.  r.  4  C.  P.  O.  (O.  40.  r. 

4  of  our  Code)  25  B.  699. 

(6)  A  plea  of  illness  to  serve  as  sufficient  cause  for  the 
non-presentation  of  an  appeal  in  time  must  be  supported  by 
proof  of  the  strongest  kind  of  utter  disability  to  attend  to  #any 
duty.  Mere  plea  of  sickness  is  not  sufficient.  1  W.  R.  Mis. 
23. 

(7)  Time  may  be  extended  when  a  litigant  has  been  misled 
by  a  change  in  the  practice  of  the  Court.  58  I.  C.  408 ;  37 
I.  O.  818. 

(g)  Bona  fide  error  as  to  remedy. 

(1)  Where  instead  of  appealing  against  a  decree,  a  person 
filed  a  suit,  bona  fide  thinking  that  it  was  the  proper  course 
and  soon  after  he  found  out  the  error,  preferred  the  appeal,  the 
appeal  should  be  admitted,  there  being  sufficient  cause  for  not 
appealing  in  time.  1888  P.  R.  161. 

(2)  Pendency  of  proceedings  in  revision  was  considered  a 
sufficient  cause,  the  appellant  having  believed  that  a  revision 
was  his  appropriate  remedy,  but  the  High  Court  having  in  ^ 
revision  held  that  an  appeal  would  lie.  5  A.  591  =  3  A.  W.  1ST 
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(3)  Delay  in  filing  an  appeal  against  the  original  order 
dismissing  a  suit  may  be  excused,  if  there  was  an  application 
for  an  order  to  set  aside  a  dismissal  by  default  and  such 
application  was  dismissed.  1902  P.  R.  83. 

(4)  Presentation  of  an  appeal  to  a  wrong  court  under  a 
buna  fide  mistake  is  “sufficient  cause.”  21  B.  552  ;  9.  I.  C. 
542. 

(5)  Where  a  Court  delivers  judgment  without  notice  to  the 
parties  or  their  pleaders  as  prescribed  in  order  20.  r.  1.  C.  P.  C. 
(0.  20  r.  1  of  our  new  code)  and  the  appeal  becomes  barred 
entirely  through  the  negligence  of  the  Judge.it  is  a  fit  case 
for  excusing  delay.  27  I.  C.  784 ;  38  I.  C.  575. 

(Ii)  The  buna  fide  prosecution  in  wrong  Court. 

The  bona  fide  prosecution  of  an  appeal  in  a  wrong  Court 
should  be  regarded  as  a  proper  ground  or  as  sufficient  cause 
within  Section  5  for  extending  the  time  for  filing  an  appeal, 
notwithstanding  that  Section  14  of  the  Act  does  not  apply 
to  appeals.  24  C.  W  N.  594—46.  I.  C,  116 ;  521.  C.  235  * 
48  I.  C.  194  P.  C. 

(jj  Time  for  obtaining  copy  of  decree. 

The  whole  time  required  to  obtain  a  copy  of  the  decree 
should  be  deducted  in  computing  the  period  of  limitation  for 
preferring  an  appeal.  7  C.  W.  N.  109. 

(k;  Delay  in  getting  copies  of  decree  etc. 

Where  judgment  was  delivered  on  the  first  and  the  Court 
closed  on  the  third  and  application  for  copies  was  made' on 
the  Court  re-opening  and  the  appeal  was  filed,  the  day  after 
the  copies  were  delivered,  held  there  was  sufficient  cause  for 
delay  and  further  the  time  spent  in  obtaining  copies  should  be 
deducted.  23.  I.  C.  874. 

(T)  Court  not  closed  on  the  first  day  Available  for  an  application 
for  decree  or  judgment. 

Where  a  judgment  was  delivered  in  a  case  some  days  before 
the  close  of  the  Courts  for  the  long  vacation,  and  no  applica¬ 
tion  for  copies  was  made  for  a  long  time  after  the  re-opehing 
of  the  Court,  an  appellant  is  not  entitled  to  a  deduction  of  the 
intervening  holidays  in  his  favour,  as  he  had  not  applied  for 
copies  of  decree  and  judgment  on  the  first  available  opportu¬ 
nity.  Section  5,  class  (1)  does  not  apply  to  cases  of  this  kind, 
nor  is  this  a  “sufficient  cause”  to  admit  an  appeal  presented 
out  of  time.  1911  M.  W .  N,  364. 
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(in)  Application.  for  review. 

The  pendency  of  a  review  application  will  be  a  sufficient 
cause,  if  it  was  made  within  a  reasonable  time  and  with  due 
diligence  and  if  the  appeal  were  preferred  diligently  imrr.e. 
diately  after  the  termination  of  the  proceedings  for  review.  22 
W.  R.' 79;  7  W.  R.  529  F.  B. ;  15  C.  242;  18  B.  84  ;  23  C.  961 ; 
52.  I.C.  959  ;  28.  I.C.  926;  1888.  P.  R.  183  F.  B.  (See  Sec.  12  (5) 
of  our  new  Regulation.) 

(a)  Rejection  of  an  application  to  appeal  in  forma  pauperis. 

(1)  Where  a  person  presented  an  unstamped  appeal  memo¬ 
randum  and  a  petition  for  leave  to  appeal  as  a  pauper  and  the 
latter  was  rejected,  the  former  can  be  admitted,  if  properly 
stamped  subsequently,  though  beyond  time.  22  B.  8  (49). 

(2)  Prosecution  of  an  application  for  leave  to  appeal  as  a 
pauper,  which  application  is  finally  rejected,  is  a  sufficient 
cause  for  presentation  of  a  regular  appeal  after  time.  1899 
P.  R.  47  ;  13.  I.  C.  73 ;  22  B.  849 ;  26  A.  329 ;  26  C.  925. 

v  (3)  Time  occupied  by  a  petition  under  Section  108  C.  P.  C.. 
(1882),  (0.  9  r.  13  of  our  new  codeV  under  the  erroneous  belief 
that  a  decree  was  an  e.-c  parte  decree,  may  be  excused  when  a 
regular  appeal  against  the  original  decree  is  put  in.  1904 
P.  R.  21. 

(4)  The  illness  of. the  client’s  Mukhtear  and  the  client’s 
ignorance  of  it  afford  sufficient  cause  to  excuse  the  delay. 

9  M.  I.  A.  26  P.  C. 

✓  (5)  A  bona  fide  mistake  of  law  due  to  an  honest,  though 
mistaken  belief,  formed  with  due  care  and  attention,  may  be 
a  sufficient  cause.  19  A.  348  F.  B.  :  21  B.  552  ;  25  M.  166  ;  10 
A.  524;  13  C.  266. 

(6)  But  if  not  formed  with  due  acre  and  attention  it  will 

not  be.  13  M.  269.  4 

(7)  Mistake  of  law  is  not  per  se  ground  for  exclusion  of 
time,  but  when,  in  fact,  erroneous  proceedings  are  instituted 
owing  to  the  mistake,  extension  may  be  granted.  45  C.  94= 
44. 1.  A.  218=42. 1.  C.  43  P.C. 

J  (o)  Mistake  of  fact. 

(1)  -A  bona  fide  mistake  of  fact  is  sufficient  cause  to  excuse 
delay.  26.  I.  C.  68;  37.  I.  C.  503  ;  35. 1.  O.  67;  28.  I.  C.  82. 

(p]  Mistaken  advice  of  counsel. 

(1)  Where  a  delay  is  caused  by  the  erroneous  advice  of 
counsel  and  the  appellant  had  bona  fide  accepted  that  advice, 
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there  is  sufficient  cause.  37. 1.  C.  815;  28  A.  414;  29  A.  638;  17 
0.  W.  N.  807;  12.  T.  C,  677. 

(2)  In  order  that  a  mistake  of  a  pleader  may  be  sufficient 
cause  for  granting  an  extension  of  time  under  Section  5,  there 
must  be  proper  evidence  establishing  that  a  bona  fide  mis¬ 
take  was  committed.  45  I.  C.  725, 

(3)  Where  the  appellant  bona  fide  on  the  advice  of  his 
counsel  lodged  the  appeal  in  a  particular  court,  and  if  the 
appeal  was  returned  for  want  of  jurisdiction  to  the  Court,  the 
appellant  may  be  held  to  have  sufficient  cause  for  not  pre¬ 
senting  the  appeal  in  time.  28  A.  414  ;  12  C.  W.  N.  25. 

(q)  Wliat,  are  not  sufficient  causes, 

(1)  A  mistake  in’  calculating  the  period  of  limitation  for 
filing  an  appeal  is  not  a  sufficient  cause  for  extending  the 
period  under  Section  5.  41  M.  855=45  I. A,  156=46.31.0. '48.  P.C. 

(2)  Mistake  in  calculating  the  period  of  limitation  is  not 
sufficient  cause  for  extension.  46. 1.  C.  480. 

(3)  Desire'  of  the  appellant  to  enter  Jiis  appeal  on  a  lucky 
day  is  not  a  sufficient  cause  for  extension  .  25  M.  166  (171); 

(4)  Poverty  is  not  a  sufficient  cause  for  admission  of  an 
appeal  after  time.  13  C.  78 ;  9  A.  655  F.  B.;  22.  I.  C.  884. 

(5)  Appellant  being  a  Purdanashin  lady  is  not  a  sufficient 
cause  under  this  Section.  9  A.  655  F.  B. 

(6)  Where  an  application  to  set  aside  an  ex  parte  decree 
failed  the  period  occupied  in  this  proceeding  cannot  be 
deducted  in  computing  the  period  of  limitation  for  an  appeal 
against  the  original  decree.  23  0.  325. 

(7)  Minority  itself  is  not  an  excuse.  8  M.  L  A.  160  ;  15 
I.  C.  170;  30  O.  659. 

(8)  Where  the  minor  appeals  through  his  guardian,  it  must 
be  shown  that  the  guardian  had  sufficient  cause,  1904  P.  K.  21. 

(r)  Exercise  of  discretion  by  Court. 

(1)  The  admission  of  an  appeal  after  time  is  purely  discre¬ 
tionary  with  the  appellate  Court,  having  regard  to  the  parti¬ 
cular  facts  established  before  it.  13  C.  266. 

(2)  If,  on  dismissing  an  application  to  appeal  in  forma 
pauperi, s-.  a  Court  grants  time  to  the  appellant  to  stamp  the 
appeal,  it  exercises  its  discretion  in  admitting  the  appeal  after 
time  in  a  reasonable  manner.  So  also  in  granting  time  to 
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the  apellant  to  file  a  regular  appeal,  after  his  petition  for  leave 
to  appeal  in  forma  pauperis  was  dismissed  and  such  time 
happens  to  be  beyond  the  period  of  limitation  prescribed  for 
the  appeal  it  is  an  exercise  by  the  Court  of  a  discretion  vested 
in  it  under  this  Section.  26.  A.  329  ;  22  B.  849. 

(3)  The  discretionary  power  vested  by  this  Section  might 
be  exercised  as  well  by  the  Court  to  which  an  appeal  had  been 
transferred  as  by  the  Court  to  which  it  was  originally  presented, 
17  A.  W.  ¥.15. 

6.  (I).  Where  a  person  entitled  to  institute  a 

.  Ii.|itv  suit  or 'make  an  application  for  the  exe- 

. . cution  of  a  decree  is,  at  the  time  from 

■which  the  period  of  limitation  is  to  be  reckoned,  a. 
minor,  or  insane,  or  an  idiot,  he  may  institute  the  suit 
or  make  the  application  within  the  same  period  after 
the  disability  has  ceased,  as  would  otherwise  have 
been  allowed  from  'the  time  prescribed  therefor  in  the 
third  column  of  the  First  Schedule. 

(2) .  Where  such  person  is,  at  the  time  from  which 
the  period  of  limitation  is  to  be  -  reckoned,  affected  by 
two  such  disabilities,  or  where,  before  his  disability 
has-  ceased,  he  is  affected  by  another  disability,  he  may 
institute  the  suit  or  make  the  application  within  the 
same  period, after  both  disabilities  have  ceased, as  would 
otherwise  have  been  allowed  from  the  time  so  prescri¬ 
bed. 

(3) .  Where  the  disability  continues  up  to  the 
death  of  such  person,  his  legal  representative  may 
institute  the  suit  or  make  the  application  within  the 
•same  period  after  the  death  as  would  otherwise  have 
been  allowed  from  the  time  so  prescribed. 

(4) .  Where  such  representative  is  at  the  date  of 
the  death  affected  by  any  such  disability,  the  rules 
poptaine4  in  sub-sectiqns  (1)  and  (2)  shall  apply. 
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Illustrations. 

(a)  The  right  to  sue  for  the  hire  of  a  boat  accrues  to  A 
during  his  minority.  He  attains  majority  four  years  after 
such  accruer.  He  may  institute  his  suit  at  anytime  with¬ 
in  three  years  from  the  date  of  his  attaining  majority, 

fb)  A  right  to  sue  accrues  to  Z  during  his  minority.  After 
the  accruer,  but  while  Z  is  still  a  minor,  he  becomes  insane. 
Time  runs  against  Z  from  the  date  when  his  insanity  and 
minority  cease. 

< c)  Aright  to  sue  accrues  to  X  during  his  minority.  X 
dies  before  attaining  majority  and  is  succeeded  by  Y,  his 
minor  son.  Time  runs  against  Y  from  the  date  of  his 
attaining  majority. 

(NOTES.) 

General. 

Section  Compared.  * 

This  section  is  the  same  as  Section  6  of  the  Indian  .Limita¬ 
tion  Act. 

Same  as  Section  7  of  the  old  Regulation,  but  the  last  para 
of  the  old  Section  as  well  as  illustrations  (b),  (e)  and  (f)  of  that 
section  have  now  been  transferred  to^a  separate  section, 
(Section  9  of 'the  ne.yr  Regulation.) 

Then  again,  the  words  “for  the  execution  of  a  decree”  after 
the  word  “application”  in  the  first  paragraph  are  newly  added. 

It  lies  on  the  plaintiff  who  claims  the  benefit  of  Section  6  to 
prove  that  the  suit  is  brought  within  the  period  mentioned  in 
that  Section. 

Operation  of  the  Section. 

Section  6  is  confined  to  suits  and  applications  for  execution 
by  a  person  under  disability.  It  does  not  operate  in 
favour  of  an  appellant  under  disability.  Under  the  old  Section 
(7)  a  minor  was  entitled  to  claim  the  benefit  of  his  minority 
'  in  respect  of  any  application  and  he  could  make  an  applica¬ 
tion  on  attaining  majority  in  any  matter  whatever.  As  this 
provision  in  some  cases  caused  great  hardship, the  new  section 
(6)  is  limited  to  applications  for  execution  of  decrees  and  in  re¬ 
gard  to  other  applications  the  minor  will  be  bound  by  the  acts 
of  his  representative.  Under  the  old  section  (7)  it  was  possi¬ 
ble  for  a  mipor  to  ap  application  tq  set  aside  a  sale  ip 
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execution  of  a  decree  or  an  order  of  abatement  20  years  after 
the  occurrence  and  this  although  he  was  represented  by  a 
guardian  ad  litem  at  the  time  of  the  sale  or  abatement.  A 
plaintiff  is  not  entitled  to  the  benefit  of  this  section  (6) 
merely  because  the  defendant  is  under  a  disability. 

Insanity.  An  insane  person  is  one  who  has  attacks  of  inter¬ 
mittent  insanity  separated  by  lucid  intervals,  or  who  suffers 
from  delusions.  (Sweet’s  Dictionary).  Insanity  is  defined  as 
a  defect  of  reason,  consisting  either  in  its  total  or  partial 
absence  or  in  fits  perturbation.  It  includes  not  merely  per¬ 
turbation  of  reason  or  mania,  but  also  deficiency  of  reason,  or 
dementia.  (Pope  on  Lunacy  pp.  1  &  2).  On  page  3  of  the  same 
work  it  is  given  that  a  man  who  does  not  conceive,  judge  or 
reason  as  the  normal  man  conceives,  judges  or  reasons  may  be 
pronounced  to  be  insane.  But  a  temporary  loss  of  memory  and 
understanding  arising  from  accidental  or  temporary  causes 
or  mere  weakness  of  intellect  does  hot  constitute  insanity  or 
idiocy.  (7  B,  15).  Insanity  is  not  congenital;  it  is  caused  by 
sickness,  grief  or  other  accident. 

■Where  a  person  has  been  proved  to  be  a  lunatic,  a  lucid 
interval  cannot  be  presumed,  but  must  be  strictly  proved  and 
the  burden  is  on  the  party  who  alleges  a  lucid  interval  or  re¬ 
covery.  (Pope  p.  408  2nd  Ed.) 

Tdint.  An  idiot  is  a  person  who  from  his  birth  by  a  per¬ 
petual  or  incurable  infirmity  is  of  unsound  mind.  (Sweet’s 
Dictionary). 

“ Disability ”  is  want  of  legal  qualification  to  act,  and  it  is 
distinct  from  “inability”,  which  means  want  of  physical  capa¬ 
city  to  act.  2  C.  W.  N.  269  (273)=25  0.  496. 

After  the  disability  has  ceased.  Whether  a  lucid  interval  can 
be  deemed  to  be  a  cessation  of  disability  within  the  section 
has  not  been  so  far  decided  in  any  case  in  British  India.  It  is 
extremely  doubtful  whether,  a  lucid  interval  can  be  treated  as 
a  recovery  from  insanity.  Properly  speaking  a  lucid  interval 
is  a  “temporary  cure”  of  the  disease — an  intermission — and  not 
a  mere  remission  of  the  disease.  (Wharton’s  Law  Lexicon). 

Successive  disabilities.  Where  plaintiff  is  under  one  disa¬ 
bility  at  the  time  the  action  arises  and  afterwards  (while  that 
disability  continues)  he  comes  under  another  disability,  limita. 
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tion  would  count  Irom  the  date  ot  cessation  of  that  one  of  the 
overlapping  disabilities  which  is  the  last  one  to  cease.  If 
there  is  any  interval  between  the  determination  of  the  first 
disability  and  the  supervening  of  the  second,  time  will  begin 
to  run  on  determination  of  the  first  disability  and  the  second 
disability  would  have  no  effect.  (Halsbury’s  Laws  of  England, 
Yol.  19  p.  57). 

TR AVAN CORE  CASE  LAW. 

A.  Article  Applicable, 

fa;  Suit  by  remote  reversioners. 

(i)  Audi  Pillai  Sivaramalingom  Pillai  v.  Kuujiipirulli  tiiva- 
raman  und  Kunjwpiratti  Si  vara  man  v.  Soni  Sivuraman. 
12  T.  L.  J,  41  F.B. 

S  &  P,  two  brothers,  brought  a  suit  for  setting  aside  certain 
alienations  and  for  partition  of  the  schedule  properties.  P, 
being  a  minor,  was  represented  in  the  suit  by  his  next  friend, 
S.  It  was  contended  that  plaintiffs,  being  remote  reversioners 
were  debarred  from  impeaching  the  alienation,  by  the  circum¬ 
stance  that  the  nearer  reversioners,  the  plaintiffs’  mother 
and  the  first  defendant,  abstained  from  suing  to  have  tte  same 
set  aside  within  the  statutory  period,  viz.,  12  years  prescribed 
under  Art.  103  (Art.  113  N.  R.)  and  that  the  plaintiffs  have  not 
come  within  six  years  prescribed  under  the  residuary  Article 
100  f  Art,  109  JSL  R.)  Held  that,  even  if  the  view  that  a  remote 
reversioner  has  only  six  years’  time  to  sue  for  setting  aside 
an  alienation  made  by  the  widow,  the  plaintiffs  are  entitled 
to  the  benefit  of  Section  7  (S.  6  N.  R.)  of  the  Limitation  Regu¬ 
lation  which  enables  them  to  sue  within  six  years  from  the 
date  of  the  attainment  of  majority.  The  first  plaintiff  being 
only  20  years  old  and  the  second  plaintiff  being  aged  16,  the 
suit  is  not  barred.  The  abstention  of  the  nearer  reversioners 
from  suing  within  12  years  of  the  date  of  the  alienation 
made  by  the  widow,  does  not  affect  the  rights  of  remote 
reversioners,  who  though  alive  at  such  date,  are,  owing  to 
legal  disability,  incapacitated  from  suing  during  the  period, 
provided  that  the  remote  reversioners  come  within  six  years 
from  the  cessation  of  their  disability.  But  if  within  the 
nrescribed  period  the  nearer  reversioner  exercises  his  right 
of  suit  and  the  suit,  though  conducted  in  good  faith  and  with 
due  diligence,  happens  to  be  dismissed,  the  remote  re,rer« 
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sioners  who  are  minors  at  the  date  of  the  alienation,  are 
concluded  by  the  result  of  the  litigation, 
fii)  Pakki  Mooea  v.  Vijthiamtha  lyen  Neelacanta  Ii/en 
8  T.  L,  J  .130. 

The  plaintiffs  sued  to  set  aside  a  deed  of  sale  affecting  the 
plaint  property,  executed  by  the  widow  of  a  deceased 
brother  of  the  plaintiffs,  as  guardian  of  her  minor  son  (since 
dead)  in  favour  of  the  defendant  on  12—3—1078  and  to  recover 
possession  of  the  property  with  past  and  future  tnesne  profits. 
The  son  survived  the  mother  but  died  without  attaining 
majority  in  the  year  1084.  The  plaintiffs  being  his  paternal 
Uncles  were  the  next  heirs.  Held  that  the  plaintiffs,  as  next 
heirs  of  the  minor  were  competent  to  question  the  alienations 
on  behalf  of  the  minor  made  by  the  guardian  while  the  minor 
was  alive.  Where  a  person  dies  during  minority,  the  persons 
entitled  to/succeed  to  his  property,  after  his  death,  can  avoid 
the  act  of  the  guardian. 

Held  further  that  acquiescence  on  the  part  of  the  next  heir, 
plaintiff,  at  the  time  of  the  alienation  cannot  affect  the  right 
that  accrued  to  him  subsequently.  The  existence  of  a  present 
right  in  the  person  charged  with  acquiescence  is  essential. 

(b)  Right  of  the  major  decree  holder  to  execute  the  decree  for 
the  benefit  of  the  minor  decree  holders  also  after  the 
prescribed  period. 

Ahamed  Pilhd  Saithu  Mahomad  u.  Kana/cku  Matheoun  Ma- 
ihevan,  20  T.  L.  R.  239  F.  B. 

A.  M.ahomedan  widow  and  her  minor  children,  a  son  and.  a 
daughter,  as  plaintiffs,  obtained  a  simple  money  decree 
against  the  defendants  for  the  chitty  amount  due  by  them, 
and  the  first  application  for  execution  was  made  by  the  widow 
three  years  and  19  days  after  the  date  of  the  decree.  It  was 
contended  that  the  application  was .  time-barred.  Held  that 
the  application  was  not  barred  and  that  the  widow  might 
execute  the  decree  for  the  benefit  of  all  decree  holders.  When 
one  of  the  decree-holders  is  a  minor,  the  applicant  for  execu¬ 
tion  is  entitled  to  the  benefit  of  clause  I  of  Section  7  of  the 
Limitation  Regulation  (Sec.  6  R.  R.)  and  may  execute  the 
decree  for  the  benefit  of  all  the  decree  holders.  To  say  that 
to  claim  the  benefitof  section  7  all  the  applicants  must  be  minors 
is  to  go  beyond  the  intention  of  the  Legislature.  Section  9 
(section  8  R.  R.)  of  the  Limitation  Regulation  provides  for 


Reg.  VI  Of  1100  (TRAVaNCOKE  limitation  regulation)  49 


cases  in  which  one  of  several  creditors  or  claimants  labours 
under  a  disability,  but  restricts  the  operation  of  the  general  rule 
to  cases  in  which  a  discharge  can  be  given  without  his  concur¬ 
rence.  Section?  uses  the  singular  number  “  person  entitled  ”. 
But  under  the  General  Clauses  Regulation  the  singular 
number  includes  the  plural  also.  If  the  Legislature  meant 
that  Section  7  will  apply  only  when  one  or  all  the  applicants 
or  suitors  labour  under  a  disability  they  would  have  taken 
care  to  use  words  clearly  expressing  that  intention.  To  de¬ 
prive  a  minor  of  the  benefit  of  Section  7  because  it  so  happeiis 
that  one  of  the  persons  jointly  entitled  with  him  is  a  majof 
will  be  inequitable  and  will  amount  to  narrowing  the  excep¬ 
tion  provided  by  law  in  favour  of  minors. 

(c)  Right  of  minor  to  sue  not  lost  or  forfeited  by  suit  brought 
on  his  behalf  by  guardian. 

Cheriijun  Arurnukham  v.  MakuinaLlamnial  PathninmaL 

11.  T.  L.  R.  165. 

Held  that  the  right  conferred  upon  a  minor  by  Section  1 
(Section  6  R.  R.)  of  the  Limitation  Regulation  of  bringing  suits 
within  three  years  of  his  attaining  majority,  is  not  lost  or  for¬ 
feited  simply  because  the  suit  is  brought  in  his  name  during 
his  minority  by  his  next  friend  or  guardian.  It  the  suit  brought 
by  a  next  friend  and  conducted  by  him  bona  fide  be  once  dis» 
missed  as  time-barred,  the  dismissal  may  operate  as  res  judi¬ 
cata  in  any  subsequent  suit  between  the  same  parties  after  the 
minor  attains  majority,  and  the  benefit  secured  by  law  to  tho 
minors  in  regard  to  the  extension  of  the  period  for  the  asser¬ 
tion  of  their  rights  would  be  wholly  lost  to  them  through  no 
fault  of  their  own. 

(41  Burden  of  proof  as  to  cessation  of  disability. 

Maklcar  Kadursu  Lebbay  v.  Meethien  I  Him  Cussitn.  9.  T.  L,  R. 
185. 

Held  that  both  under  Section  9  of  the  old  Limitation  Regu¬ 
lation  (III  of  .1040)  as  also  under  Section  1  of  Regulation  II  of 
1062  (Section  6  1SI\  R.)  a  suit  to  set  aside  a  sale  executed 
during  the  minority  of  the  plaintiffs  should  have  been  brought 
within  three  years  of  the  cessation  of  the  disability  conse¬ 
quent  upon  the  plaintiffs*  minority.  The  suit,  in  the  present 
case,  having  been  brought  after  three  years  of  the  cessation 
Of  the  plaintiffs'  minority  was  time- barred.  It  was  held  further' 
that  a  right  barred  under  the  old  Regulation  will  not  be  revived 
(7) 
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1-4-1087  was  out  of  time,  being  more  than  three  years  after  the 
minor  attained  majority.  Held  that  as  the  decree  was  a 
registered  decree  it  was  governed  by  the  six  years’  rule  of 
limitation  and  that,  as  the  minor  became  sui  juris  in  1084,  the 
plea  of  limitation  so  far  as  he  was  concerned  would  not  apply 
until  1090.  Held  further  that  although  the  benefit  conferred 
by  Section  7  of  the  Limitation  Regulation  (Section  6  N.  R.)  is 
one  personal  to  the  minor  and  does  not  enure  to  the  benefit  of 
the  assignees  of  the  minor,  yet  as  the  minor  has  within  the 
time  allowed  by  law  taken  steps  in  aid  of  execution,  the 
assignee  is  entitled,  without  calling  in  the  aid  of  Section  7  of 
the  Limitation  Regulation,  to  execute  the  decree  which  has 
been  kept  alive  by  the  steps  taken  by  his  assignor.  It  was 
also  held  that,  even  in  regard  to  the  minor  himself,  when  once 
he  takes  out  steps  in  aid  of  execution  during  the  period  of 
grace  allowed  him  the  minor  takes  himself  out  of  the  purview 
of  Section  7  of  the  Limitation  Regulation,  as  he  has  thereby 
exhausted  the  privilege  specially  allowed  him.  His  future 
actions  are  governed  by  Art.  153  (A.rt.  166  R.  R.)  of  the 
Limitation  Regulation,  in  common  with  all  judgment  creditors. 
The  application  of  1-4-1087  was  a  step  in  aid  of  execution  of 
the  decree  obtained  in  1076. 

fg)  Suit  brought  three  years  after  one  of  the  plaintiffs  attained 

majority. 

Padmcinabha  Iyen  Mahadeva  Iyenv.  Ammani  Animal  Chindu 
Aimnal.  24  T.  L.  R.  241. 

A  suit  was  brought  by  plaintiffs,  the  two  sons  of  the  4th' 
defendant,  to  set  aside  a  sale  executed  by  the  latter  on  the 
17th  Medom  1068  for  a  family  house  obtained  hy.bim  in  a 
division  effected  on  25-4-1061  between  himself  and  bi&  two 
brothers.  On  the  date  of  the  sale,  the  plaintiffs  were  minors. 
The  suit  was  brought  three  years  after  the  first  plaintiff 
attained  majority,  but  within  three  years  of  the  second  plain¬ 
tiffs  attaining  majority.  The  Zill ah  Judge  held  that,  as  the 
suit  was  barred  against  the  first  plaintiff,  it  was  equally  barred 
against  the  second  plaintiff.  Held  that  the  whole  suit 
.  Vas  not  barred.  Tho  sale  to  the.  extent  of  one-third 
share  of  the  second  plaintiff  was  set  aside  as  his  suit  was 
within  time  (Sec.  7  of  the  Limitation  Regulation)  and  he  was 
given  a  decree  fqr  recovery  of  the  same, 
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B.  ARTICLE  NOT  APPLICABLE.  * 

;a)  Suit  by  reversioners,  some  of  whom  only  are  minors  during 

the  currency  of  the  limitation  period. 

Pichandy  Aiyart  Kuda  nandy  Aiyan  v.  Marutha  Ammal. 

27  T.  L.R.92. 

The  plaintiffs,  aged  32,  27,  19  &  14  respectively,  sued 
on  3-5-1083  as  reversioners,  of  deceased,  V,  to  set  aside  aliena¬ 
tions  made’un  1064  by  his  daughters  who  inherited  his  pro¬ 
perty  as  limited  owners.  The  defence  pleaded  limitation  bar.  It 
was  contended  for  the  plaintiffs  that  as  two  of  the 
plaintiffs  were  minors  during  the  currency  of  the  limitation 
period,  the  suit  in  respect  of  them  was  saved  by  Section 
7.  (Section  6  N.  R.)  ot  the  Limitation  Regulation.  Held 
that  the  interests  of  reversionary  heirs  under  the  Hindu 
Law  is  not  a  joint  one  and  that  each  reversioner  has 
an  interest  in  the  reversion  independently  of  the  other 
reversioners,  held,  nlxo  that  there  is  only  one  cause  of 
action  as  regards  suits  by  reversioners  to  set  aside  alienations 
made  by  a  widow  or  other  limited  female  owner,  and  that,  as 
no  new  right  of  suit  accrues  to  a  reversioner  born  after  the 
date  of  the  alienation,  he  cannot  claim  the  benefit  of  Seotion 
7  of  the  Limitation  Regulation  and  that  Section  8 .  (Section  7 
N.  R,)  will  not  apply  to  his  case  as  that  Section  applies  only 
to  the  case  of  a  disqualified  representative  of  a  person  alive  at 
the  date  of  the  alienation.  (23.  T,  L.  R.  139  distinguished  ; 
21.  T.  L.  R.  56  at  62  foil.) 

it)  Bar  to  minor’s  suit  If  adults  in  u  Marumakkathayam  family 
did  not  sue  within  the  prescribed  time. 

(i)  ■  Kanakku  Mathavan  Krishnan  v.  Kaaakku  Marthandan 
Krishnan.  23  T.  L.  R.  139 

A  suit  was  filed  by  the  plaintiffs  to  set  aside  an  Udampady 
of  1069  executed  by  all  the  .adult  members  of  his  Tar  wad  to 
which  both  plaintiffs  and  defendants  belonged.  The  plaintiffs 
were  minors  on  the  date  of  the  Udampady  and  more  than  12 
years  had  elapsed  from  the  date  of  the  Udampady.  The  de¬ 
fence  pleaded  limitation  on  the  ground  that  one  of  %e  mem¬ 
bers  of  the  Tarwad,  the  12th  defendant,  who  was  a'  minor  on 
the  date  of  the  Udampady  but  who 'had  subsequently  attained 
majority,  had  failed  to  sue  for  the  setting  aside  of  the  Udam¬ 
pady  within  three  year^  of  tus  attaining  majority.  Held  that 
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the  right  to  set  aside  the  Udampady  was  the  right  of  the  Tar- 
wad  and  not  an  individual  right  and  that  as  the  12th  defend¬ 
ant,  a  member  of  the  Tarwad  who  had  attained  majority  before 
date,  of  the  present  suit,  had  failed  to  sue  to  set  aside  the 
Udampady  within  three  years  of  his  attaining  majority,  the 
present  suit  brought  12  years  after  the  date  of  the  Udampady 
by  plaintiffs  who  attained,  majority  subsequently  was  barred 
by  lapse  of  time,  Sections  7  (Section  6  N.  R.)  of  the  Limita¬ 
tion  Regulation  could  not  apply  to  a  case  in  which  there  were 
also  majors,  having  a  common  right,  whose  suit  would  be  bar¬ 
red. 

(ii)  Aiyappan  Kesnmn  v.  Kannkku  Nilakantan  Goinndan, 
21  T.  L.  R.  174  F.  B. 

Plaintiff  sued  for  the  recovery  of  the  Tarwad  elephant  or  its 
value.  According  to  plaintiff,  the  plaint  elephant  was  fraudu¬ 
lently  taken  possession  of  by  defendants  1  and  2  on  13-2-1073 
after  the  death  of  his  (plaintiff’s >  karanavan  and  on  that  date 
he  was  a  minor  and  he  attained  majority  only  on  17-2-1078. 
The  suit  was  instituted  in  Vrischigom  1078.  In  Kanni  1073 
there  were  no  adult  male  members  in  his  Tarwad,  but  there 
were  at  least  three  adult  female  members  therein,  one  of 
whom  was  the  Karanavatbi.  The  defence  pleaded  limitation, 
while  it  was  contended  for  the  plaintiff  that  Section  7  (Section 
6  N.  R.)  of  the  Limitation  Regulation  saved  his  suit  from  the 
bar  of  limitation.  Held  that,  as  the  adult  female  members  who 
were  competent  to  contest  the  alienation  of  Tarwad  property 
neglected  to  do  so  within  the  prescribed  period,  it  was  not 
competent  to  plaintiff  who  happened  to  be  a  minor  at  the  date 
of  the  alienation  to  question  its  validity  after  the  expiry  of 
that  period.  A  Marumakkathayam  Tarwad  is  a  joint  family 
community  somewhat  in  the  nature  of  a  corporation  .  and  the 
members  of  the  Tarwad,  both  male  and  female,  have  vested 
interests  in  che  Tarwad  property.  Held  also  that  a  female 
Karanavan  has  absolute  power  to  deal  with  the  movables  of 
the  Tarwad,  i.  e.,  to  collect  rents  and  debts,  to  give  valid  dis¬ 
charges  in  respect  of  moneys  due  to  the  Tarwad,  and  to  dis¬ 
pose  of  the  Tarwad  movables  etq.  An  elephant  is  movable 
property  and  the  senior  female  member  in  plaintiff’s  Tarwad 
during  plaintiff's  minority,  was  competent  to  give  a  valid  dis¬ 
charge.  in  respect  of  any  money  due  for  the  elephant  said  to 
have  been  removed,  and  under  the  provisions  of  the  first  part 
of  Section  9.  (Section  8  N.  R.)  ofthe  Limitation  Regulation, 
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time  ran  in  such  cases  against  all  the  other  members  of  the 
Tarwad  and  the  plaintiff  was  not  entitled  to  the  benefit  of 
Section.  7  of  the  Limitation  Regulation,  and  as  the 
suit  was  brought  more  than  three  years  after  the  date 
on  which  the  cause  of  action  arose,  i  t  was  barred  under  Art. 
33  (Art.  36  N.  R.>  of  the  Limitation  Regulation. 

(hi)  Neela.kO.htan-  Kesavan.'  X.  '*  Mqthevan  Kesavan.  12 
T.  L.  R..9&,  .  \..  .  L.  '  '  "  .  -  ;  :  . 

Plaintiff  -skied  to  set 'aside  a  sale  of  certain  immovable,  pro¬ 
perty  executed  by  the  Karahavan’17  years,  after  the  sale. -The 
plaintiff  alleged  that  he  was  a.Tmnoi'*at  the  ti  ne  of  the  sale, 
and  that  the  only  other  members  in  the  family,  a  male  and  a 
female,  died  without  taking  any  steps  for  questioning  the  sale. 
Held  that  the  suit  having  been,  brought  12  years  after  the 
date  of  the  sale,  was  barred.  The  minor  members  of  a  Tar¬ 
wad  are  concluded  by  the 'transactions  entered  into  by  adult 
members  in  the  absence  of  fraud.  (4  T.  L.  R.  34  foil.) 

(iv)  Govivdan  Paramemaran  v.  Chandapillai  Mothen. 
4  T.  L.  R,  34, 

A  suit  was  brought  by  the  plaintiffs  who  were  also  members 
of  the  Tarwad  of  defendants  1  to  7,  to  rocover  from  the  8th 
defendant  certain  property  sold  to  him  by  the  2nd  defendant 
on31-9-1041.  The  plaintiffs  filed  the  suit  within  three  years  of 
the  attainment  of  majority.  There  were  seven  male  members 
at  that'time  senior  to  plaintiffs.  They  did  not  challenge  the 
alienation.  Held  that  where  in  a  Malabar  Tarwad,  there  are 
adult  members  competent  to  contest  am  alienation  of  Tarwad 
property  and  they  neglect  to  do  so  for  a  period  of  12  years.,  it 
is-  not  competent  to  a  member  who  happened  to  he  a  minor  at 
the  date  of  the  alienation  to  re-open  the  question  of  its  valid¬ 
ity  after  the  expiry  of  that  period.  The  plaintiffs’  suit  is  not 
for  any  personal  rights  in  the  property.  They  can  only  sue 
on  behalf  of  the  whole  Tarwad  including  every  individual 
member  thereof ;  and  as  the  Tarwad  was  represented  at  the 
time  of  the  alienation  in  question  by  adult  members  who 
allowed  the. alienation  to  go  unchallenged  for  over  12  years, 
the  Tarwad’s  right  to  sue  became  barred.  Under  clause  7, 
Section  2  of  the  Limitation  Regulation,  III  of  1040,  the  plaint¬ 
iffs  who  had  no  separate  right  in  the  property  as  distinguished 
from  that  of  the  Tarwad,  could  not  claim  the  benefit  of  Section 
9  of  the  Limitation  Regulation,. Ill  of  j.04Q,  tyhich  applied  to 
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cases  where  the  person  suing  had  an  individual  right  of  his 
own  and  was  under  legal  disability  when  the  cause  of  action 
first  accrued  to  him.  ■ 

(c)  Suit  brought  inure  than  three  years  aft  hr  alienation  hut 

within  three  years  of  attaining  'majority. 

Ettooppa  Powlo  v:Q\ausly  Thoina.  8  T.  It.  It.  22 

The  father  of  the  .plaintiffs  executed  a  mortgage  to  the  1st 
defendant  in  1043  and  died  shortly  after,  '■leavings,  behind  him 
surviving  as  heirs  tlie  2nd  defendant  and  the  plaintiffs.  The 
plaintiffs  were  rrrinorg-at  the  time  of  their  father’s  death,  and 
the  2nd  defendant  who  had  then  attained  majority  became  the 
head  of  the  family  and  tUte  guardian  of  his  minor  brothers.  In 
that  position  the  2nd  defendant  execnted  a  sale  deed  to  the 
1st  defendant  and  conveyed  to  him  the  mortgage  property  in 
1045.  Held  that  the  suit  by  the  minors  to.  cancel  the  sale 
should  have  been  brought  within  three  years  from  the  date  of 
their  attaining  majority  or  within  12  years  from  the  date  of 
sale. 

(<I)  Suit  by  presumptive  reversioners. 

Pandara  Nadan  Audi  Nadan  v.  Esaki  Pillai  Palavusamuthu. 
11.  T.  L.  J.  505. 

P.  and  S.  were  two  divided  brothers  governe  .l  by  the  Hindu 
law.  Plaintiff  was  the  son  of  P,  and  A  was  the  son  of  S.  It 
*  was  alleged  by  the  plaintiff  that  A  died  in  1090.  During  the 
minority  of  A,  his  mother,  the  first  defendant,  executed  as  his 
guardian  a  sale  deed  on  the  I4th  Mausi  1079  in  favour  of 
the  2nd  defendant.  On  the  allegation  that  the  sale  was  in¬ 
jurious  to  the  interests  of  the  deceased  A,  the  plaintiff  as  the 
reversionary  heir  after  the  1st  delendant,  brought  the  suit  in 
1092  to  set  aside  the  sale  deed  and  for  further  reliefs.  Held 
that  under  the  Limitation  Regulation  A  himself  had  only- 
three  years’  time  from  the  attainment  of  majority  for  a  suit 
to  set  aside  a  sale  by  his  guardian.  If  A  had.  died  during 
minority,  his  legal  representative  might  sue  within  three  years 

'  of  the  death  (Section  7  =  Section  6  N:,  R.)  of  the  Limitation 
Regulation.  As  the  evidence  in  this  case  was  that  A  died  after 
attainment  of  majority,  (He  was  born  in  1070  apd  died  in  1090) 
the  plaintiff  could  not  come  under  Section  7  of  the  Limitation 
.  Regulation.  Held  also  that  even  supposing  that  a  presum- 
ptive  reversioner  like  the  plaintiff  could  sue  to  set  aside  aa 
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alienation  made  by  the  guardian  of  the  ward  and  that  the  right 
of  the  minor  to  question  an  alienation  made  by  the  guardian 
would  survive  to  him,  he  could  not  be  allowed  a  longer  period 
than  what  the  minor  himself  would  have  under  Section  7 
of  the  Limitation  Regulation,  and  the  suit  brought  more  than 
three  years  after  the  attainment  of  majority  by  the  minor 
was  barred. 


UXREPORTED  CASE  LAW. 

(a)  Application  for  execution  by  representatives  of  decree  holder 

one  of  whomstilla  minor— Effect  of 

S.  A.  546  of  1004  * 

One  G  got  a  decree  on  12-12-1078  and  died  in  1079.  His 
grand-sons  as  legal  representatives  applied  for  execution  on 
10-12-1090  and  their  ages  on  the  date  were  23,  20  and  15. 
Held  that  the  application  for  execution  dated  10-12-1090  was 
not  barred.  20  T.  L.  R.  239  foil. 

(b)  Infancy  or  minority— a  personal  privilege, 

A.  8.  59  of  1090 

Plaintiff,  as  the  transferee  of  certain  items  of  properties 
sued  for  declaration  that  the  said  properties  belonged  exclus¬ 
ively  to  the  first  defendant  (minor)  and  for  recovery  of  posses¬ 
sion  of  the  same  on  the  strength  of  a  sale  deed  executed 
by  the  minor  (first  defendant)  after  she  came  of  age.  The  2nd 
defendant  who  was  the  first  defendant's  mother  executed  a 
mortgage  and  a  Purakkadom  previously  to  the  sale  deed  and 
the  mortgagees  were  in  possession.  It  was  contended  that  as 
the  mortgagees  had  been  found  to  be  in  possession  from  the 
date  of  the  mortgage  the  suit  filed  more  than  12  years  after 
the  mortgage  was  barred  and  that  plaintiff  could  not  be  allowed 
to  redeem  in  this  suit.  Held  that  section  1  (Section  6  N.  R.)  of 
the  Limitation  Regulation  contemplates  suits  by  persons 
unaffected  by  the  disability,  or  their  legal  representatives  and 
■  that  the  fact  that  the  plaintiff’s  vendor  came  of  age  within 
three  years  of  the  date  of  suit  could  avail  the  plaintiff,  as  the 
exemption  from  the  operation  of  limitation  on  account  of  the 
infancy  was  a  privilege  personal  to  the  minor  and  could  not 
be  availed  of  by  his  or  her  transferees.  Plaintiff  under  the 
circumstances  was  allowed  to  redeem  the  mortgage. 


Reg.  VI  Of  1(00  (TRAVANCOM  LIMITATION  REGULATION)  57 

S.  6.  ] 

INDIAN  CASE  LAW. 

fa)  Reason  of  the  rule  in  this  section. 

The  reason  why  persons  under  disability  are  not  subjected 
to  the  ordinary  rules  of  limitation  is  that  the  IaW  considers 
them  incapable  of  forming  a  proper  judgment  as  to  bringing 
their  suits  or  otherwise  managing  their  own  affairs.  9  C.  663. 

(b)  Exemption  from  limitation,  grounds  of. 

(1)  Limitation  being  the  result  of  statute  law,  no  exemp¬ 
tion  from  it  can  be  recognised  apart  from  what  the  statute 
itself  provides,  16  B:  536  ;  37  M.  186  ;  18.  1.  0.  586  ;  46  G.  694 
=  32  C.  W.  N.  531  P.  C. 

(2)  Under  the  Limitation  Act  no  other  disqualifications 
than  those  of  minority,  insanity  or  idiocy  can  be  admitted  to 
save  limitation.  19  C.  W.  N.  1193  =  28  I.  C.  818. 

(c)  Scope  of  Secs.  6  &  7. 

(lj  Sections  6  and  7  (Sections  6  &  8.  N.  R.)  are  not  mutually 
exclusive;  the  latter  section  supplements  the  former.  41  A. 
435  =  49.1.0.990. 

(2)  The  object  of  Sections  6  and  7  of  the  Indian  Limitation 
Act  (Sections  6  and  8  N.  R.)  is  not  to  diminish  or  curtail  the 
ordinary  period  of  limitation  ;  nor  are  they  intended  to  extend 
the  ordinary  period  prescribed.  Thus  where  a  minor  is  dis¬ 
possessed  and  he  sues  within  .12  years  from  the  date  of 
dispossession,  his  suit  is  within  time  under  Art.  142  (130  N.  R) 

.  notwithstanding  that  it  is  brought  more  than  three  years  after 
his  attaining  majority.  Under  Section  6  the  minor  gets  the 
same  period  of  limitation  after  his  attaining  majority  as  an 
.  ordinary  person  gets,  43  I.  C.  712. 

(3)  If  the  ordinary  period  is  three  years  or  more,  the  plain¬ 
tiff  has  full  three  years  from  the  cessation  of  disability  Within 
which  to  sue,  e,  g.,  where  a  ,  minor  is  dispossessed  and 

,  attains  majority  eleven  years  after  dispossession  he  has  throe 
years  from  attaining  majority.  [  17  M.  316. 

'  (4)  If  the  ordinary  period  is  less  than  12  years,  the  plaintiff 
has  only  that  ordinary  period  computed  from  the  cessation  of 
disability  and  it  cannot  be  enlarged  tothpee  years, ;e.  g.,  a-suit 
to  set  aside  a  sale  under  Art,  12  (Art  9  N.  R.)  must  be  brought 
within  one  year  from  the  date  of  the  plaintiff’s  majority 
although  he  attains  majority,  say,  15  years  after  the  right 
accrues  to  him*  43  I.  C.  712. 

(8) 
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(5)  Section  6  does  not  operate  in  favour  of  an  appellant 
utider  disability.  12  A.  461 ;  12  M.  L.  J.  385. 

(I;  Several  plaintiffs— disability  of  one, 

Where  one  of  two  plaintiffs  attained  majority  more  than 
three  years  prior  to  suit  and  was  capable  of  giving  a  discharge 
for  both,  the  suit  is  barred  Under  Sec.  7  ^Section  6  N.  R.)  52 
I.  C.  725. 

(uj  Non-execution  applications. 

The  section  does  not  apply  to  applications  under  O,  23  r.  3 
C-.  P,  C.  (0,  21  r.  3  of  our  new  code)  to  bring  on  record  legal 
.  representatives  of  a  deceased  appellant,  nor  to  applications  to 
set  aside  an  ex  parte  decree  on  the  ground  of  minority.  35, 1.  C, 
43S  1  1916  P.  R,  101. 

[I)  A  person. 

Words  in  the  singular  shall  include  the  plural  and  vice 
Versa.  (See  Section  i  (23)  of  the  General  elapses  Regulation 
II  of  1072.)  13  M.  236;  18  M.  38;  25  M.  431  F,  B. 

(g)  Assignee  of  minor. 

Assignee  of  a  minor  cannot  avail  himself  of  the  privilege 
tinder  Section  6  Which  is  personal  to  the  minor.  42  M.637; 
§0.  1  C.  380  ;  44  I.  C.  890  ;  46  I.  C.  802. 

()i)  Application  by  minor  for  execution  after  attaining  majority. 

If  there  are  two  decree  holders,  one  of  whom  is  a  minor  and 
if  the  major  decree  holder’s  right  to  execute  the  decree  is 
barred,  the  minor  may,  on  attaining  majority,  apply  for  eXe„ 
cution  of  the  whole  decree.  14  C.  50, 

Ij)  Entitled  to  institute  a  suit. 

The  expression  “person  entitled  to  sue”  means  a  person 
entitled,  as  of  right,  and  in  his  own  right,  to  sue  on  his  own 
behalf.  25  M.  431  F.  B.  25  M.  26. 

(k)  Mittority-a  personal  privilege. 

It  is  a  privilege  afforded  to  the  minor  himself  and  his  legal 
representative,  and  it  cannot  be  claimed  by  any  other  person 
in  whatever  way  connected  with  the  minor,  such  as  purchaser 
or  assignee  from  the  minor.  26  B.  730;  9  O.  663  F.  B. 

(l)  Cnsoundness  of  mind— lunacy. 

A  person  who  is  incapable  of  managing  his  affairs  is  not  a 
lunatic  unless  that  incapacity  is  produced  by  unsoundness  of 
mind.  24  W.  R,  124. 
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(m)  Proof  of  lunacy. 

The  bare  assertion  of  a  witness,  unsupported  by  any  details 
of  the  causes,  or  the  course  of  treatment  of  the  malady  cannot 
be  accepted  as  sufficient  proof  of  insanity,  22  W.  R.  33. 

7.  Where  the  disability  to  sue  or  to  make  an  aplica- 
Snspensioa  of  tion  for  the  execution  of  a  decree  begins  a  fter 
re 'pv  e's'V'nta’"-  the  ti  me  has  begun  to  run,  but  before  the  ex- 
tive’s  lisaiimty.  piration  of  the  prescribed  pePiod,  or  where 
the  person  entitled  to  sue  or  to  make  an  application 
for  the  execution  of  a  decree  dies  after  the  time  has 
begun  to  run,  hut  before  its  expiration,  and  his  legal 
representative  is,  at  the  date  of  the  death,  affected  by 
any  disability,  the  running  of  the  time  shall  he  suspen¬ 
ded  while  the  disability  continues. 

(NOTES.) 

Section  compared. 

This  seotiori  corresponds  to  Sec.  8  of  the  old  Regulation. 
Difference', — After  the  word  “  application,”  the  expression  ‘’for  the 
execution  of  a  decree”  is  added  in  the  new  Regulation. 
The  provisions  contained  in  the  second  paragraph  of  the  old 
Regulation  are  incorporated  in  Sec.  9  of  the  new  Regulation, 

There  is  no  corresponding  provision  in  the  Indian  Limitat¬ 
ion  Act, 

The  previous  section  G  refers  to  cases  where  the  plaintiff 
has  been  under  a  disability  at  the  time  when  his  right  of 
action  first  accrued.  But  Sec.  7  contemplates  cases  where  the 
disability  of  the  plaintiff  or  the  decree  holder  supervenes  after 
the  right  of  action  has  accrued.  Section  6  applies  to  initial 
disability  whereas  this  Section  applies  to  subsequent  dis¬ 
ability.  Under  this  section  if  A  trespasses  upon  the  property 
belonging  to  B  and  after  such  trespass  but  before  the  termina¬ 
tion  of  the  period  of  limitation  for  the  recovery  of  the  pro¬ 
perty,  B  dies,  leaving  a  minor  son,  the  minor  will  be  entitled  to 
the  exemption  in  Sec.  7.  So  also  if  an  adult  decree  holder 
makes  an  application  in  execution  of  a  decree  within  the 
pepjqd  of  hipitatjop  qnd  jf  he  leaving  q  lflinop  son,  the  son 
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will  be  entitled  to  the  privilege  conferred  by  this  Section.  Under 
this  Section  a  decree-holder’s  insanity  which  began  after  the 
decree,  but  before  its  excution  became  barred  will  save  limita¬ 
tion.  The  old  Section  has  'been  amended  with  a  view  to 
restrict  the  applications  mentioned  therein  to  the  execution  of 
decrees  alone.  Under  the  provisions  of  the  old  Section  any 
application  affecting  a  minor  may  be  put  off  until  the  minor 
comes  of  age  to  the  inconvenience  of  Courts  and  parties, 
f T  R  A V  A X <J ( )  li  K  CASE  CAW 

(a)  Right  to  sue  by  reversioner  box’ll  after  date  of  alienation. 

Pichandy  Aiyan  Knda  variety  Aiyan  v.  Manttha  Animal.  27. 
T,  L.  R.  92 

Held  that  a  new  right  to  sue  to  set  aside  an  alienation  made 
by  a  widow  or  other  limited  female  owner  will  not  vest  in  a 
reversioner  by  his  birth  after  the  alienation  and  that  if  he 
seeks  to  bring  a  suit  of  the  description  mentioned  in  Art.  10 
[Art.  11  N.  R.]  of  the  Limitation  Regulation,  he  must  fail, 
unless  he  brings  his  suit  within  the  period  of  12  years  from  the 
date  of  alienation.  He  cannot  claim  the  benefit  of  Sec.  7 
[Sec.  6  N.  R.],  and  Sec.  8  [Sec.  7.  N.  R.]  of'  the  Limitation 
Regulation  will  not  apply  to  his  case,  as  that  section  -  is  in¬ 
tended  to  apply  to  the  case  of  the  disqualified  representative 
of  a  person  alive  at  the  date  of  the  alienation.  [23,  T.  L.  R.  139 
distinguished] 

.(b)  Execution  of  decree  by  minor  heirs  of  decree-holder  after  12 
years  of  limitation;  and  See.  8  (Sec.'  7  N.  R.)  governs 
Sec.  223.  C.  P.  C.  (Sec.  41  of  the  new  Code.)  •  : 

Padmanabhar  Kuttipparu  v.  ‘KaliKali  IS.  T.  L.  R.  149. 

A  decree  was  pased  bn  the  3rd  Meenoni  1056.  The  prescr- 
'  ihed  period  of  12  years  expired  on  the  3rd  Meenom  1068.  But 
the  decree-holder  died  in  1067,  leaving  the  appellants 
who  were  still  minors  as  heirs.  When  the  appellants 
succeeded  to  the  decree-holder,  the  period'  of  12  years  had 
not  expired  and  the  decree'  was  alive  but  the.  decree  was 
sought  to  be  executed  by  them  only'after  the  lapse  of  12  years. 
The  question  was  whether. the  execution  of  the  'decree  was 
barred  by  .the  limitation  of  12  years  prescribed  in  Sec.  223  of 
“  the  C.  P.  O.  [Sec.  41.  of  the  new  Code],  Held  that  Section  8 
(Sec. "7.  N.  R.)  of  the  Limitation  Regulation  as  amended  by 
Regulation  V  of  1068,  has  suspended  the  operation  of  limitat¬ 
ion  as  against  the  minor  appellants.  The  fact  that  the  minors 
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were  represented  by  their  guardian  did  not  take  away  from 
them  the  privilege  specially  conferred  on  them  by  law.  The 
appellants  were,  therefore,  allowed  to  excute  the  decree.  Held 
further  that  the  provisions  of  the  Limitation  Regulation  being 
a  part  of  the  law  of  procedure,  goyerns  also  the  provisions 
of  the  Civil  Procedure  Code. 

U IV REPORTED  CASE  LAW. 

Running  of  limitation— when  suspended. 

(J)  S.  A.  485  and  514.  of  1090. 

Held  that  if  the  plaintiff  was  a  minor  at  the  time  when  the 
right  to  sue  accrued,  that  is,  in  this  case  the  right  to  set  aside 
an  alienation,  the  running  of  time  would  be  suspended. 

(ii)  A.  S.  888.  and  440  of  1080. 

Unlike  the  British  Indian  Limitation  Act,  under  Sec.  8  [Sec. 
7  N.  R.]  of  our  Limitation  Regulation  even  when  the  time  has 
once  begun  to  run,  the  running  is  suspended  by  the  disability 
of  the  legal  representative  of  the  person  entitled  to  sue. 

8.  Where  .one  of  several  persons  jointly  entitled  to 
institute  a  suitor  make  an  application  for 
one'^ot'1' several  the  execution  of  a  decree  is  under  any  such 
plSutf  °r  ap~  disability,  and  a  discharge  can  be  given 
without  the  concurrence  of  such  person, 
time  will  run  against  them  all  ;  but  where  no  such  dis¬ 
charge  can  be  given,  time  will  not  run  as  against  any 
of  them  until  one  of  them  becomes  capable  of  giving 
such  discharge  without  the  concurrence  of  the  others 
or  until  the  disability  has  ceased. 

Illustrations. 

(a)  A  incurs  a  debt  to  a  firm  of  which  B,  C  and  D  are  part- 
.  ..  ners.  B  is  insane,  and  C  is  a  minor.'  D  can  give  a  discharge 

.  of  the  debt  without  tfcm  concurrence  of  B  and  0.  Time  runs 
against  B,  C  and  D. 

(b)  A  incurs  a -debt  to  a  firm  of  which  '.E,  F  and  G  are 
partnei-s.  E  and  F  are  insane,  and  G  is  a  minor.  Time  will 
not  run  against  any  of  them  until  either  E  or  F  becomes  sane, 
pp  G  attains  majority. 
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(NOTES,) 

»  General, 

Section  compared. 

This  section  is  the  same  as  Section  7  of  the  Indian  Limita¬ 
tion  Act.  The  corresponding  Section  of  the  old  Regulation  is 
Section  9,  but  there  are  some  differences  between  the  two 
sections.  Instead  of  “  several  creditors  or  claimants  ”  we 
have  in  the  new  Regulation  “  several  persons  jointly  entitled 
to  institute  a  suit  or  make  an  application  for  the  execution  of 
a  decree  ”  and  in  the  last  line  of  the  new  Regulation  after 
"  others  ”  the  words  “  or  until  the  disability  has  ceased,”  have 
been  newly  added.  The  change  has  been  introduced  in  order 
to  bring  the  section  in  conformity  with  the  corresponding 
section  of  the  Indian  Limitation  Act  (IX  of  1908).  The  old 
section  of  the  Travancore  Limitation  Regulation  is  identical 
with  Section  8  of  the  British  Indian  Limitation  (Act  XV  of 
1877).  The  new  change  in  the  British  Indian  Act  was  intro¬ 
duced  in  pursuance  of  the  suggestion  made  in  18  M.  L.  J.  37 
(40).  The  expression  “joint-creditors  or  claimants”  of  the  old 
section  was  held  to  be  misleading,  (vide  22  T.  L.  R.  and  23 
T.  L.  R.)  and  therefore  the  wording  of  the.  section  has  been 
altered  to  make  it  more  clear. 

TRAVANCORE  CASE  LAW. 

A.  Article  Applicable. ' 

(a )  Suit  brought  three  years  after  the  1st  plaintiff  attained 
majority  but  within  three  years  of  the  2nd  plaintiff’s 
attaining  majority. 

(i)  Varat/ian  Aiyappan  v.  Narayanan  Varathan.  6.  T.  L.  J. 
351. 

Plaintiffs,  3  in  number,  of  whom  the  2nd  and  3rd  plaintiffs 
were  minors  on  the  date  of  the  suit,  sued  tor  a  declaration 
that-the  court  sale  of  the  plaint  property  effected  in  pursuance 
of  a  hypothecation  decree  against  the  1st  defendant,  their 
father,  would  not  bind,  their  interest  therein,  as  the  property 
was  ancestral  property  which  the  ls^  defendant  was  incom¬ 
petent  to  alienate,  and  that  the  alienation  was  unsupported  hy 
consideration  and  family  necessity.  The  decree  was  passed 
in  1078,  and  the  Court  sale,  which  was  only  of  one  out  of  the 
three  itemscovered  by  the  decree,  was  in  1088.  The  suit  also 
was  filed  in  1088.  The  lower  court  dismissed  the  suit  on  the 
ground  of  limitation.  As  regards  items  $  and  3  whiclj  hacj 
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not  been  sold,  the  Court  below  held  that  the  plaintiffs’  right 
bad  abated.  Held  that  the  plaintiffs’  suit  was  not  barred  by 
limitation.  There  was  no  doubt  an  invasion  of  plaintiffs’ 
right  when  the  decree  was  passed;  but  there  was  a  fresh 
invasion  of  the  plaintiffs’  right  giving  them  a  fresh  cause 
of  action  when  the  court  sold  the  property  and  the  fact  that 
a  suit  based  on  the  first  cause  of  action  was  barred  by  limita¬ 
tion  did  not  operate  so  as  to  preclude  the  plaintiffs  from  avail¬ 
ing  themselvps  of  the  right  which  they  obtained  by  virtue  of 
the  Court  sale.  Held  further  that,  although  the  cause  of 
action  in  respect  of  plaint’items  2  and  3  which  were  not  sold 
arose  on  the  date  of  the  decree  in  1078,  and  that  although  the 
first  plaintiff’s  suit  in  respect  thereof  was  barred,  he  having 
attained  majority  in  1084,  Section  9  (Section  8  JST .  R.)  of  the 
Limitation  Regulation  saved  the  rights  of  all  the  plaintiffs. 
The  1st  plaintiff  on  attaining  majority  had  not  become  the 
head  of  the  co-parcenary  and  as  such  he  was  not  competent 
to  give  a  valid  discharge  of  the  claim  under  Section  9 
of  the  Limitation  Regulation  so  as  to  bind  his  minor 
brothers.  The  right  of  the  plaintiffs  to  obtain  the  declaration 
sued  for  has  not  become  barred  by  limitation,  even  as  regards 
items  2  and  3.  If  the  1st  plaintiff  could  have  given  a  valid  dis¬ 
charge,  then  the  rights  of  all  the  plaintiffs  would  have  become 
barred. 

(ii)  Padmunabha  Itjaii  Mudeucu  Itjen  v.  Ammani  Animal 
Chiudu.  Animal.  24  T.  L.  R.  241. 

A  suit  was  brought  by  two  brothers  as  plaintiffs  to  set  aside 
a  sale  executed  by  their  father.  On  the  date  of  the  sale,  the 
plaintiffs  were  minors.  The  suit  was  brought  three  years 
after  the  1st  plaintiff  attained  majority,  but  within  three  years 
of  the  2nd  plaintiff  attaining  majority.  Held  that  the  whole 
suit  was  not  barred  and  that  the  sale  to  the  extent  of  one-third 
share  of  the  2nd  plaintiff  should  be  set  aside,  as  his  suit  was 
within  time  and  that  he  should,  therefore,  be  given  a  decree 
for  reoovery  of  the  same.  The  2nd  plaintiff’s  suit  oould  not 
be  barred  as  the  1st  plaintiff  was  incapable  of  giving  a  dis¬ 
charge  under  Section  9  (Section  8  N.  R.)  of  the  Limitation 
Regulation.  In  this  case  the  1st  plaintiff  could  not  give  a  dis¬ 
charge  for  the  2nd  plaintiff’s' right,  as  the  1st  plaintiff  was  not 
the  manager  of  the  joint  family  and  therefore  section  9  ap¬ 
pears  to  be  inapplicable.  Only  when  the  managing  member 
of  an  undivided  Hindu  family  can  give  a  discharge  without 
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the  concurrence  of  the  minor  members  of  the  family,  time  will 
run  against  all  the  members  of  the  undivided  family  including 
the  minor  members  thereof, 

(N.  B.  The  first  plaintiff  did  not  appeal.) 

(b)  Application  for  execution  by  the  major  decree  holder  not 

barred,  if  presented  beyond  time  if  the  other  decree  holder 

is  a  minor. 

Ahmed  Pilled  Saithu  Muhamed  v.  Kanakku  Matheoan  Mathe- 
ix m.  20  T.  L.  R.  239.  F,  B. 

Held  that,  when  one  of  several  decree-holders  was  a  minor, 
an  application  by  the  major  decree-holder  for  execution  of  the 
decree,  if  presented  beyond  the  time  of  limitation  applicable 
in  his  case,  would  not  be  barred  and  that  the  applicant  in  such 
a  case  would  be  entitled  to  the  benefit  of  clause  1,  Section  7 
(Section  6  N.  R.)  of  the  Limitation  Regulation  and  that  he 
might  execute  the  decree  for  the  benefit  of  all  the  decree 
holders.  Section  9  (Section  8  N.  RJ  of  the  Limitation  Regula¬ 
tion  provides  for  cases  in  which  one  of  several  creditors  or 
claimants  labours  under  a  disability,  but  restricts  the  opera¬ 
tion,  of  the  general  rule  to  cases  in  which  a  discharge  can 
be  given  without  his  concurrence. 

B.  Article  not  Applicable. 

C a)  Joint  decree  creditors  and  otlier  claimants. 

Kanakku.  Mathew n  Krishnan  v.  Kanakleu  Marthamlan 
Krishnun.  23  T.  L.  R.  139. 

Held  that  a  distinction  has  to  be  made  between  joint  decree- 
creditors  and  other  claimants,  and  that  the  latter  cannot  be 
allowed  to  take  advantage  of  Section  9  (Section  8  N.  R.)  of  the 
Limitation  Regulation. 

(b)  Minor  barred  if  other  adult  members  did  not  sue  in  time. 

Aiyappan  Ketsanan  v.  Kanakku  Nilakantan  Gocindan . 
21  T.  L.  R.  174  F.  B. 

The  plaintiff’s  suit  for  the  recovery  of  Tarwad  elephant  or 
its  value  was  dismissed  as  time  barred  although  he  brought 
the  suit  in  the  year  he  attained  majority.  The  alienation  took 
place  in  1073  and  the  suit  was  brought  in  1078.  In  1073  there 
were  no  adult  male  members,  but  only  adult  female  members 
one  of  whom  was  the  manager,  They  did  not  come  to  impeach 
the  alienation  during  the  plaintiffs  minority.  Plaintiff  was, 
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therefore,  not  entitled  to  the  benefit  of  Section  7  (Section  6  N; 
R.)  of  the  Limitation  Regulation  and  his  suit  was  barred  under 
Art.  33  (Art.  36  N.  R.)  and  Section  9  of  the  Limitation  Regula¬ 
tion  (Section  8  N.  R.)  which  provides  that  if  one  of  several 
creditors  or  claimants  is  under  any  disability  and  when  a 
discharge  can  be  given  without  the  concurrence  of  such  per¬ 
son,  time  will  run  against  them  all.  The  Karanavan  or 
a  Maruinakkathayam  Tarwad  has  absolute  power  to  deal  with 
the  movable  properties  of  the  Tarwad,  i.  e.,  to  collect  rents  and 
debts  and  to  give  valid  discharges  in  respect  of  moneys  due  to 
the  Tarwad  or  to  dispose  of  movables.  And  under  the  Maru¬ 
inakkathayam  law  no  distinction  is  made  between  a  male  and 
a  female  Karanavan,  nor  any  restriction  placed  on  the  powers 
of  the  latter.  The  Malabar  Tarwad  is  a  joint  family  some¬ 
what  in  the  nature  of  a  corporation,  and  the  members  of  the 
Tarwad,  both  male  and  female,  have  vested  interests  in  the 
Tarwad  property.  (See  Section  6  Supra.) 

INDIAN  CASE  LAW. 

(a)  Scope  of  the  section. 

This  section  applies  only  to  cases  in  which  the  joint  debt  or 
claim  is  of  such  a  character  that  a  discharge  can  he  given  by 
one  creditoror  claimant  withoutthe  concurrence  of  the  others. 
It  has  no  application  where  the  debt  or  claim,  though  joint, 
is  of  such  a  character  that  a  single  creditor,  or  claimanteannot 
give  a  discharge  so  as  to  bind  the  others.  6.  C.  L.  J.  383. 

(b)  “Under  any  such  disability.’’ 

“  Under  any  such  disability  ’’  in  Sec.  7  (Sec  8.  N.  R.)  means 
“  is  a  minor  or  insane,  or  idiot  at  the  time  from  which  period 
of  limitation  is  to  be  reckoned,”  16  M.  436  ;  25  A.  155- 

(c)  Persons  jointly  entitled  to  sue. 

(1)  The  term  is  used  with  reference  to  persons,  whose 
substantive  right  is  joint,  or  to  put  it  otherwise,  with 
reference  to  more  than  one  individual  possessing  the  same 
identical  substantive  right.  The  expression,  therefore,  does 
not  comprehend  persons,  whose  rights  are  distinct  and  different 
but  who  are  permitted  to  enforce  such  separate  rights  by  one 
judicial  process  to  which  all  are  parties  or  by  a  process  instit¬ 
uted  by  one  on  behalf  of  all.  28  M.  4?9. 

(2)  Joint  judgment-creditors  are  not  joint  creditors  within 
the  meaning  of  this  Section.  22  A.  199.  F.  B, ;  13  M,  236; 
20  B.  383. 
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(<1>  Discharge  can  be  given. 

(1)  The  two  illustrations  to  the  section  show  that  one  of 
several  co-parceners  can  give  a  valid  discharge  of  a  debt  due 
to  the  firm.  4  A.  W.  1ST.  58. 

(2)  One  member  of  a  partnership  even  if  it  has  been 
dissolved  is  entitled  to  give  a  valid  discharge  of  a  debt  to  the 
partnership.  52  I.  C.  456. 

(3)  In  a  Mahoimnedan  family,  the  heirs  are  entitled  to 
definite  shares  as  tenants-in-common  and  the  cause  of  action 
of  such  heirs  cannot  be  said  to  be  a  joint  one  for  the  purpose 
of  limitation.  51  I.  C.  748. 

(i)  A  manager  of  a  joint  Hindu  family  can  give  a  valid 
discharge  without  the  concurrence  of  the  others.  4  A.  512  ; 
16  M.  436  ;  6  C.  L.  J.  383. 

(5 )  Discharge  in  this  Section  is  not  confined  to  pecuniary 
liability,  but  includes  also  release  of  rights  to  immovable 
property.  16  M.  L.  T.  241  =  1914  M.'  W.  N.  689  =  25. 1.  C.  755. 

{(V  In  the  absence  of  fraud,  a  Karnavan  sufficiently 
represents  a  Tarwad  as  to  be  able  to  give  a  discharge  even  on 
behalf  of  the  minor  members.  16  M.  L.  T.  241  =  25.  I.  C.  755. 

(7)  Sections  7  and  8  of  the  Limitation  Act.  (Sec  8  and  9 
N.  R.)  apply  to  cases  falling  under  Art.  44,  (Art  34  N.  R.)  2. 
M.  W.  N.  450=10  M.  L.  T.  418=21  M.  L.  J.  1841  ;  22 
B.  L.  R.  1383. 

9,  Nothing  in  Sections  6,  7  and  8  applies  to  suits 
Spuciai  ex-  to  enforce  rights  of  pre-emption,  or  shall 
ooptions.  be  deemed  to  extend,  for  more  than  three 
years  from  the  cessation  of  the  'disabilty  or  the  death 
of  the  person  affected  thereby,  the  period  within  which 
any  suit  must  be  instituted  or  application  made. 

Illustrations. 

(a)  A,  to  whom  a  right  to  sue  for  a  legacy  has  accrued 
during  his  minority,  attains  majority  eleven  years  after  such 
.  accruer.  A  has  under  the  ordinary  law,  only  one  year 
remaining  within  which  to  sue.  But  under  Section  6  and  this 
Section  an  extension  of  two  years  will  be  allowed  him,  making 
in  all  a  period  of  three  years  from  the  date  of  his  attaining 
majority,  within  which  he  may  bring  the  suit. 


Reg.  VI  of  1 100  (travanoork  limitation  regulation)  67 


S.  9.] 

(b)  A  right  to  sue  for  an  hereditary  office  accrues  to  A,  who 
at  the  time  is  insane.  Six  years  after  the  accruer,  A  recovers 
his  reason.  A  has  six  years,  under  the  ordinary  law,  from 
the  date  when  his  insanity  ceased  within  which  to  institute  a 
suit.  No  extension  of  time  will  be  given  him  under  Section  6 
read  with  this  Section. 

(c)  A  right  to  sue  as  landlord  to  recover  possession  from 
a  tenant  accrues  to  A  who  is  an  idiot.  A  dies  three  years  after 
the  accruer,  his  idiocy  continuing  up  to  the  date  of  his  death. 
A’s  representative  in  interest  has,  under  the  ordinary  law,  nine 
years  from  the  date  of  A’s  death  within  which  to  bring  a  suit. 
Section  6  read  with  this  Section  does  not  extend  that  time, 
except  where  the  representative  is  himself  under  disability 
when  the  representation  devolves  upon  him. 

(NOTES.) 

>  General. 

Scot  ion  compared. 

This  section  is  the  same  as  Sec.  8  of  the  Indian  Limitation 
Act.  Same  as  the  last  paragraphs  of  Secs.  7  and  8  of  the  old 
Regulation. 

The  object  of  this  section  is  that  suits  for  pre-emption  should 
be  brought  with  as  little  delay  as  possible. 

INDIAN  CASE  DAW. 

[a]  Date  of  cessation  of  disability  excluded. 

In  computing  the  three  years,  the  date  of  the  cessation  of 
disability  or  the  date  of  death  is  excluded  from  computation. 

10  0.748  (751.) 

[h]  Time  for  minor,  shorter  or  longer. 

This  section  ought  to  be  read  with  each  Article  of  the 
schedule.  The  time  within  which  a  minor,  who  has  attained 
his  majority,  can  sue,  depends  upon  the  period  prescribed  by 
the  schedule  for  the  particular  suit.  If  it  is  more  than  three 
years,  the  suit  may- be  brought  within  three  years.  If  it  is 
less  than  three  years,  the  suit  must  be  brought  within  that 
period,  and  cannot  be  extended  to  more  than  such  period,  e.  g., 
in  the  case  of  a  suit  under  Art.  12  YArt  9  N  R)  the  suit  must 
be  brought  within  one  year.  17  M  316  (323)  =  4  M.  L.  J .  152. 

[e]  Maximum  period. 

In  no  case  can  the  period  be  extender)  to  anything  beyond 
three  years  from  the  cessation  of  the  disability  24  M  387  =  5 
C  W  N  545  P,  C, 
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10.  Notwithstanding  anything  .hereinbefore 
Suits  against  contained,  no  suit  against  a  person  in 
Ind'theii^raJ.ie-  whom  property  has  become  vested  in 
sentatives.  trust  for  any  specific  purpose,  or  against 
his  legal  representatives  or  assigns  (not  being  assigns 
for  valuable  consideration  for  the  purpose  of  follow¬ 
ing  in  his  or  their  hands  such  property,  or  the  proceeds 
thereof,  or  for  an  account  of  such  property  or  proceeds, 
shall  be  barred  by  any  length  of  time. 

(NOTES.) 


Same  as  Sor,  10  of  the  old  Regulation  and  See.  10  of  the 
Indian  I4mi ration  Act.  In  the  new  section  the  words  “with¬ 
out  notice  tit  the  trust,  actual  or  constructive”  are  omitted. 

“'TV?/.-;/”.  A  trust  is  an  obligation  annexed  to  the  owner¬ 
ship  of  property  and  arising  out  of  a  confidence  reposed  in, 
and  accepted  by,  the  owner  or  declared  and  accepted  by  him, 
for  the  benefit  of  another,  or  of  another  and  tho  owner,  (Vide 
Sec.  3  of  Trust  Act  II,  of  1882.) 

TRAVANEOKE  CASE  LAW 
A.  Section  Applicable 
(n)  Section  applies' only  to  express  trusts. 

(i)  S.  A.  1S8  of  tioi.  T.  L.  T.  Vol.  I.  Part  4.  p.  XXXVIII. 
Plaintiff  was  the  uterine  sister  of  the  defendants.  The  plain¬ 
tiff’s  case  was  that  in  1087  the  deceased  father  of  the  parties 
had  entrusted  to  the  defendants  a  sum  of  Rs.  5,000  to  be  paid  to 
the  plaintiff  as  stridhanaftn.  The  understanding  was  that  the 
plaintiff  should  be  maintained  with  the  interest  therefrom  and 
on  failure  to  do  so,  to  return  the  principal  and  interest  on  de¬ 
mand  to  the  plaintiff.  After  the  death  of  her  father,  plaintiff  was 
not  maintained  by  the  defendants.  The  plaintiff  sued  for  the  re¬ 
covery  of  this  amdunt  with  interest.  The  2nd  defendant, 
who  alone  contested  <the  suit,  pleaded  inter  alia  limitation 
bar.  Held  that  the  wording  of  Sec,  10  of  the  Limitation 
Regulation  shows  that  it  is  applicable  only  to  cases  of 
express  trust.  For  this  there  must  be  evidence  that  (l)  a  trust 
had  been  created  for  somespecTfic  purpose  and  that  (2)  the 
propertyhasjeoome  vested  in  a  trustee  with  the  object  of 
garryingTHatpurpose  into  effect.  It  will  not  include  howeyev 
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a  trust  which  arises  merely  out  of  the  action  of  the  parties  by 
implication  of  law,  i,  e.,  a  resulting,  implied  or  constructive 
trust.  An  express  trust  need  not  be  in  writing.  It  can  be 
created  even  orally  provided  in  all  cases  of  express  trust  the 
two  essentials  set  forth  above  are  indispensable.  In  this 
case  the  handing  over  of  the  money  to  the  defendants 
for  the  express  object  of  being  utilized  for  the  maintenance 
of  the  plaintiff  and  for  being  returned  on  demand  if  default 
was  made  therein  constituted  the  essential  requirements  of  an 
express  trust  as  contemplated  in  Section  10  of  the  Limitation 
Regulation.  It  was  also  held  that  even  if  the  transaction  was 
not  treated  as  an  express  trust-,  it  could  be  viewed  as  a  case  of 
deposit.  By  the  entrustment  a  fiduciary  relation  must  be 
taken  to  have  been  created  so  far  as  the  defendants  were  con¬ 
cerned.  The  suit  then  fell  within  the  purview  of  Art.  48 
(new)  of  the  Limitation  Regulation  and  was  in  time. 

(ii)  Itlic.heria  Chacko  v  Mathen  Mathew.  8.  T.  L.  J.  346. 

Held  that  Section  10  is  confined  to  the  case  of  express 

trustees,  and  the  scope  of  the  suit  contemplated  therein 
is  the  following,  in  the  hands  of  the  trustee  or  of  his 
legal  representatives,  the  property  vested  in  such  trustee 
for  a  specific  purpose,  or  the  proceeds  thereof,  or  the  rendition 
of  accounts  with  respect  to  such  property  or  proceeds.  To 
make  the  section  applicable  tc  a  suit,  it  must  be  proved  that 
property  has  become  vested  in  the  defendant  as  trustee  far 
some  specific  purpose,  that  is  to  say,  with  the  object  of  carry¬ 
ing  into  effect  the  specific  purpose  for  which  the  trust  is 
created.  (See  Arts,  50  and  109  infra).  (3  T.  L.  J.  372  distin¬ 
guished.) 

(iii)  Satlujavageeswara  Iycn  Harihara  Ii/en  v.  Lakshmi  Am - 
mal.  Parmthi  A  mmal.  3.  T.  L.  J.  372. 

The  plaintiff  is  the  widowed  sister  of  the  defendant.  In  1072 
she  entrusted  a  certain  sum  of  money  which  she  got  from  her 
deceased  husband’s  relatives  in  lieu  of  her  maintenance,  to 
the  defendant  on  the  understanding  that  he  was  to  invest  the 
sum  for  her  and  pay  her  interest  regularly.  The  defendant 
accordingly  carried  out  her  directions  and  paid  her  interest 
tillKumbhom  1082.  Since  then  he  has  been  withholding  pay¬ 
ment  of  interest,  and  has  also  failed  to  return  the.  principa] 
amount.  Plaintiff,  therefore,  brought  this  suit  on  4-4-1084  for 
t)ie  recovery  of  the  money  and  arrears  of  interest  thereop. 
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Held  that  on  the  facts  established,  a  trust  was  created  in 
respect  of  the  amount  and  that,  therefore  Section  10  of  the 
Limitation  Regulation  applied  to  the  suit  and  that,  it  was 
therefore,  not  barred. 

(iv)  Titus  Mar  Thoma  Metropolitans  Mar  Dionysius  Metro¬ 
politan.  23.  T.  L.  R.  171  F.  B. 

The  Syrian  Chris  tian  Church  at  Maraman  was  one 
of  the  Churches  under  the  jurisdiction  and  control  of  Mar 
Mathew  Athanasius  who  was  consecrated  Metropolitan  of 
Malankarai  by  the  Patriarch  of  Antioch.  The  entire  congre¬ 
gation  which-followed  the  Jacobite  Faith  for  a  considerable 
time  subsequently  abandoned  it  and  accepted  the  “Reformed 
Faith”  and  repudiated  the  supremacy  of  Antioch.  In  a  suit 
brought  by  the  Religious  Head  of  the  Jacobite  Faith  more  than 
23  years  after  the  acceptance  by  the  congregation  of  the  new 
faith,  for  a  declaration  that  he  and*his  successors  in  office  are 
alone  entitled  to  appoint  priests  for  conducting  religious  services 
in  the  plaint  Ohurch,  and  for  an  injunction  prohibiting  the 
Religious  'Head  of  the  Reformed  Faith  from  conducting  ser¬ 
vices  in  the  plaint  Churoh  and  from  appointing  priests  of  the 
altered  faith,  eto.,  it  is  contended  that  the  plaint  Churoh 
having  been  a  foundation  subject  to  the  See  of  Antioch  is 
invested  with  a  trust  in  favour  of  the  ?  Jacobite  party.  It  is 
also  contended  inter  alia  by  the  defendants  that  the  suit  is 
barred  by  limitation.  Held  that,  though  the  congregation 
attached  to  the  plaint  Church  had  changed  their  old  faith  and 
had  accepted  and  followed  the  new  faith  for  more  than  25 
years,  they  are  not  trespassers;  and  that  as  they  and  their 
predecessors  had  come  into  possession  lawfully  under  the 
trustees,  the  suit  is  not  barred  by  limitation  by  virtue  of 
Section  10  (Section  10N.  R.)  of  the  Limitation  Regulation. 
Held  also  that  whatever  may  have  been  the  character  of  the 
original  foundation,  fince,  for  a  considerable  time,  (more  than 
25  years  in  this  case)  the  original  faith  had  been  abandoned 
and  an  altered  faith  had  been  accepted  and  followed  by  the 
entire' congregation, -the  Church  is  invested  with  a  trust  in 
favour  of  the  latter  faith  and,  therefore,  the  suit  by  the  plain¬ 
tiff  cannot  be  allowed.  (14.  T.  L.  R.  83  F.  B.  foil.) 

(v)  Pakaravoor  Swamiar  v.  Nathen  Pamasubramoni  Iyen. 
16.  T.  L.  R.  45. 

In  a  suit  for  recovery  of  the  arrears  of  Melvarom,  the  defen¬ 
dant  contended  inter  alia  -that  the  pliief  agept  of  the  pjaiptiff’s 
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Mato tn  received  400  fanams  from  him  for  the  benefit  of  the 
Matom  in  1056  and  allowed  the  annual  interest  on  the  advance 
to  be  deducted  out  of  the  Melvarom  admittedly  due  in  respect 
of  the  lands  in  the  defendant’s  possession.  The  understanding, 
when  the  money  was  paid  to  the  agent,  was  that  a  mortgage 
of  the  Melvarom  rights  would  be  executed  to  the  defendant. 
No  such  mortgage  was  executed.  The  plaintiff  alleged  that 
the  agent  exceeded  his  authority  in  receiving  the  money  and 
that  the  claim  for  refund  of  the  principal  money  being  barred, 
no  deduction  for  interest  could  now  be  made.  Held  that  the 
defendant  was  constituted  a  trustee  and  receiver  of  Melvarom 
for  the  benefit  of  himself  and  the  plaintiff,  and  rxo  question  of 
limitation  arose  in  such  a  case. 

(b)  Suitlxy  a  trustee  against  co-trustee. 

(i)  Narayanan  Neelacanlan  v.  Kandan  Vumideuau.  35.  T.  L. 
R.  133  =  9.  T.  L.  J.  134.  F.  B. 

The  four  illoms  represented  by  the  plaintiff  and  the  defen¬ 
dants  1  to  3  are  the  hereditary  Ooralers  of  the  plaint  Devas- 
wom  which  was  under  the  management  of  the  defendants 
from  1072  till  Kumbhom  1084.  While  in  office  the  defendants 
misappropriated  some  money.  The  plaintiff  as  the  present 
manager  of  the  Devaswom  sued  for  the  recovery  of  this 
amount  and  such  other  and  further  sums  as,  on  account  being 
taken,  might  be  found  due  from  the  defendant  arid  also  for 
other  reliefs.  It  was  contended  for  the  defendants  that  the 
plaintiff  was  equally  responsible  like  the  defendants  for  the 
amount,  for  he  had  committed  a  breach  of  trust  by  permitting 
them  to  be  in  exclusive  management  of  the  Devaswom  and 
that  the  plaintiff  could  not  claim  accounts  for  a  longer  period 
than  six  years  next  preceding  the  date  of  suit,  in  as  much  as 
Sec.  10  of  the  Limitation  Regulation  does  not  apply  to 
a  suit  like  the  present,  of  which  the^cope,  it  was  contended,  is 
not  to  follow  the  trust  property  in  the  hands  of  the  trustees, 
but  to  make  the  trustees  account  for  their  moneys  they  have 
received  in  the  course  of  their  management.  Held  that  where 
all  the  trustees  of  an  endowment  were  jointly  liable  to  it, it  was 
competent  for  any  one  of  them  to  exclusively  represent  it  and  to 
enforce  its  rights  against  some  of  the  defaulting  trustees  alone. 
No  limitation  applied. to  a  suit  brought  by  a  trustee  against 
his  co-trustees  to  make  them  account  for  the  moneys  they  had 
received  in  the  course  of  their  management  and  for  the 
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recovery  of  the  trust  funds  found  misappropriated  by  them. 
Section  10  of  the  Limitation  Regulation  would  apply  to 
such  suits  and  exempt  the  claim  from  the  time  limits 
prescribed  by  the  Regulation.  It  was  further  held  that  the 
rule  that  a  trustee  may  not  delegate  his  duties  or  powers 
either  to  a  stranger  or  to  a  co-trustee  is  subject  to  the  quali¬ 
fication  that  he  may  do  so  in  cases  where  such  delegation  is 
authorised  by  the  usage  of  the  foundation.  (13  T.  L.  R.  138 
F.  B.  foil.) 

(ii)  Kumura  Semin n  Krishnier  v.  M udharur  Vnsuderwr.  13. 
T.  L.  Rl  138  F.  B. 


The  plaintiff  and  the  1st  defendant  are  the  Ooralers  of  the 
Siva  temple  at  Madavoor.  The  other  defendants  are  the 
servants  attached  to  the  institution.  The  plaintiff  sued  to  re¬ 
cover  a  certain  sum  of  money,  alleged  to  have  been  mis¬ 
appropriated  by  the  defendants  out  of  the  funds  of  the  pagoda, 
and  also  interest  thereon.  Held  that  no  limitation  applies  to 
a  suit  brought  by  a  trustee  against  his  co-trustee  for  the  re¬ 
covery  of  the  trust  funds  misappropriated  hy  the  latter.  In  such 
actions,  the  real  plaintiff  is  the  institution  which  is  represent¬ 
ed  by  the  plaintiff. 

[c]  Right  of  a  trustee  o£  a  religious  institution  to  bring  a  suit 
in  his  own  name 


Kunoharia  Ouseph  Kathanur  v.  Anthony  Kutkuuur  alias 
Amdiso  Matron.  14.  T.  L.  R.  83  F.  B. 

The  plaintiff  sued  for  the  recovery  of  possession  of  a  Church 
(called  Chennangary  Church)  and  the  properties  belonging  to 
it  from  the  defondant  who. obtained  wrongful  possession  of  the 
same  in  1068.  The  defendants  contended  inter  aliu  that  the 
suit  was  not  maintainable,  as  all  the  beneficiaries  of  the  plaint 
Church  had  not  been  made  parties  and  that  no  sanction  had 
been  obtained  under  Section  511  of  the  C.  P.  0.  (Sections  72 
and  73  of  new  Code),  and  that  the  suit  was  time  barred.  Held 
that  the  trustee  of  a  religious  institution,  unlike  other  trustees, 
has  such  an  interest  in  the  property  of  the  institution  as  may 
be  asserted  by  a  suit  in  his  own  name  without  joining  as 
parties  the  persons  beneficially  entitled.  The  trustee  in  such 
suits  claims  th§  plaint  property  either  by  right  of  inheritance 
or  hy  virtue  of  his  character  ex-officio  and  may  maintain  a  suit 
for  the  benefit  of  the  beneficiaries  without  making  them  parties. 
The  suit  for  which  sanction  is  necessary  under  Section  511  of 


the  C.  P.  C.  must  be  one  against  a  the 

institution  and  not  against  trespassers,  and  it  must  also 
be  for  one  of  the  reliefs  specified  in  clauses  (a)  to  (c) 
of  the  section.  In  this  case  as  the  defendants  were  tres- 
trespassers  and  not  trustees,  and  the*relief  prayed  for  was  not 
one  of  those  specified  in  the  said  clauses,  but  the  recovery  of 
property  wrongfully  taken  possession  of  by  the  defendants, 
the  sanction  of  Government  was  not  necessary.  Held  further 
that  where  there  was  an  unbroken  course  of  the  profession  of  one 
faith  and  adherence  to  its  doctrine  and  ritual  for  many  years 
(in  this  case  50  years)  the  worship  according  to  the  latter  pro¬ 
fession  of  the  congregation  formed  the  proper  object  of  the  trust, 
whatever  might  have  been  the  old  belief  and  doctrines. 

(d)  Suit  against  executor  for  recovery  of  property  lost  to  estate 

by  his  fraud,  negligence,  and  collusion. 

Setsha  Iyer  v.  Vi&vanatha  Iyer.  18.  T.  L.  R.  134  F.  B. 

V  had  two  sons,  of  whom  the  elder  son  was  the  father  of 
defendants  1  to  3.  The  elder  son  died  before  1065,  and  the 
younger  having  fallen  into  evil  ways,  V  with  a  view  to  pre¬ 
serve  his  properties  for  the  benefit  of  his  minor  grandsons  and 
his  other  relations  executed  a  will  on  23-6-1065  devising  all 
his  immovable  properties  in  Palghat,  to  be  enjoyed  by  the  4th 
plaintiff  (mother  of  plaintiffs  1  to  3)  for  the  maintenance  of 
herself  and  the  grandsons  (i.  e,,  plaintiffs  1  to  3),  and  his 
movables  and  debts  due  to  him  in  Travancore  to  the  defen¬ 
dant,  who  was  V’s  brother’s  son  with  directions  to  defray  his 
funeral  charges  and  the  maintenance  of  Vs  younger  son  and 
his  wife  and  mother  only  from  the  interest  due  from  his 
debtors,  until  the  minors  or  some  of  them  reached  21  years  of 
age  when  the  properties  were  to  be  all  made  over  to  them.  V. 
died  in  1068.  It  was  alleged  by  the  plaintiff  that,  after  the  death 
of  V  defendant  entered  on  his  duties  as  executor,  defrayed  the 
.  funeral  charges  with  moneys  ordered  from  the  debt  due  by  the 
plaintiff’s  sixth  witness’  firm,  took  charge  of  the  movables  and 
defrayed  the  maintenance  charges  of  the  younger  son  of ■V,  for 
some  time;  but  that  he  (defendant)  having  subsequently  re* 
nounoed  the  executorship,  the  ‘fourth  plaintiff,  the  legal 
guardian  of  the  minors,  was  appointed  by  the  Alleppey  Dis* 
triot  Court.  The  suit  was  filed  by  the  plaintiffs,  for  the 
recovery  from  the  defendant  of  the  debts  and  other  movables 
which  became  lost  to  the  estate  by  the  fraud,  negligence  or 
collusion  of  the  defendant  with  the  second  son  of  the  testator. 
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The  defendant  contended  that  he  did  not  accept  the  executor¬ 
ship,  but  it  was  proved  that  he  interfered  with  a  portion  of  the 
assets  in  the  capacity  of  executor.  He  also  pleaded  limita¬ 
tion. 

Held  that  the  executor’s  interference  with  the  assets  of  the 
testator  whether,  with  or  without  probate,  was  enough  to 
Stamp  him  as  the  legal  executor  and  that  this  suit  was 
governed  by  Section  10  of  the  Limitation  Regulation, 
as  it  was  one  for  following  the  trust  property  against  a 
person  in  whom  it  became  vested  in  trust  for  a  specific 
purpose  and  that,  therefore,  the  suit  was  not  barred  by  limita¬ 
tion. 

B.  Section  not  Applicable. 

(n)  Section  does  not  apply  to  implied  trusts. 

(ij  Mathula  Louis  v.  Eapen  Rosa.  6.  T.  L.  J.  464. 

Plaintiff,  a  Syrian  Christian  female,  sued  the  heirs  of  her 
deceased  father-in-law  to  recover  with  interest  a  sum  of  1,000 
Rasis  said  to  have  been  received  by  the  deceased  from  the 
sisters  of  the  plaintiff  on  account  of  her  Streedbanain.  It  was 
contended  for  the  plaintiff  that  the  deceased  should  be  regard¬ 
ed  as  a  trustee  with  respect  to  the  Streedhanam  money  receiv¬ 
ed  'by  him  on  behalf  of  the  plaintiff  and  that  under 
Section  10  of  the  Limitation  Regulation  there  was  no 
.  period  of  limitation  prescribed  for  such  suits.  Held  that  the 
suit  was  not  governed  by  Section  10  of  the  Limitation 
Regulation.  Section  10  applies  only  when  property  has 
become  vested  in  trust  for  any  specific  purpose,  i.  e., 
only  in  the  case  of  “  express  trusts.”  Implied  trusts  or  trusts 
which  the  law  would  infer  merely  from  the  existence  of  parti¬ 
cular  fac.ts  or  fiduciary  relations  are  not  trusts  within  the 
meaning  of  Section  10  of  the  Limitation  Regulation.  In  the 
cade  of  Streedhanams,  it  cannot  be  said  that  when  a  person 
receives  the  same  on  behalf  of  a  female,  it  becomeg  vested  in 
him  for  any  specific  purpose.  In  such  cases  though  the  person 
receiving. the  Streedhanam  may,  perhaps,  be  said  in  a  loose 
way  to  hold  thd  same  in  trust  for  the  female,  it  cannot  be  said 
•  that  the  SfireeAhanam  became  vested  in  him  in  trust  for  any 
specific  purpose.  Section  10  of  the  Limitation  Regulation  will 
not,  therefore,  apply  td  such  a  case.  (See  Arts,  50,  109  and  133 
infmj 
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(ii)  Knshnan  Narayanan,  v.  Kali  Parvathi.  5.  T.  L.  J.  246. 

The  plaintiff  is  the  son  of  the  late  brother  of  the  defendants 
1  to  5  and  the  Karanavan  of  their  Tarwad.  His  ease  is  that 
his  father  requested  on  his  death-bed  the  defendants  to  give 
him  (the  plaintiff)  who  was  then  a  child  a  certain  sum  of 
money.  Subsequently  in  an  Udampady  between  the  defen¬ 
dants.  provision  was  made  for  the  payment  of  the  amount  to 
plaintiff.  Held  that  the  direction  of  the  plaintiff’s  deceased 
father  to  the  defendants,  even  if  true,  did  not  amount  to  an 
express  trust.  In  order  to  make  “  a  person  an  express  trustee 
within  the  meaning  of  the  Limitation  Regulation  it  must 
appear  either  from  express  words  or  clearly  from  the  facts 
that  the  rightful  owner  has  entrusted  property  to  the  person 
for  the  discharge  of  a  particular  obligation.’'  Nothing  of  the 
sort  appears  in  the  present  case.  It  does  not  amount  to  an 
implied  trust,  but  even  granting  that  an  implied  trust 
was  created  in  1061  (when  the  father  died)  the  provi¬ 
sions  of  Sections  10  of  the  Limitation  Regulation  will 
not  apply,  for,  that  Section  is  not  applicable  to  implied 
trusts.  The  plaintiff  must  have, .if  he  was  sui  juris,  instituted 
his  suit  within  the  ordinary  period  of  limitation  allowed  by  the 
Regulation.  The  present  suit  filed  as  late  as  1086,  that  is, 
after  a  period  of  25  years,  is  certainly  beyond  timie. 

b)  Guardian  di’awing  money  from  execution  Court  on  behalf 

of  minor. 

Raman  Padmanabhan  v.  Padmanabhan  .Raman.  26.  T.  L.  R. 
170. 

The  defendant  as  guardian  of  the  plaintiff  obtained  a  decree 
against  a  third  person  and  realised  the  decree  debt  in  execution 
in  1072.  In  1075  the  plaintiff  attained  majority.  In  1083,  he 
instituted  this  suit  for  recovery  of  the  said  sum  with  the 
interest  thereon  from  the  defendant.  The  defendant  pleaded 
limitation.  It  was  contended  for  the  plaintiff  that  the  defen¬ 
dant  was  a  trustee  for  the  plaintiff  in  respect  of  the  money 
drawn  by  him  from  Court  in  execution  of  the  decree  in  as 
much  as  the  defendant  as  guardian  put  in  a  petition  before 
the  executing  Court  to  the  effect  that  he  intended  to  utilise 
the  money  for  purchasing  properties  in  the  name  of  the  minor. 
Held  that  the  guardian  who  drew  money  from  court  on  behalf  of 
the  minor  making  a  statement  as  to  how  the  money  was  to 
be  utilised  was  pot  a  trustee  in  respect  of  the  money  so 
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drawn  and  that  Section  10  of  the  Limitation  Regulation  had 
no  application  to  the  case  and  that  the  suit  was  barred 
(cj  Suit  for  declaration  of  title  to  Church, 

G-hee  Varghese  Kathanar  v.  Mar  Dionysius  Methropolitha. 
26.  T.  L.  R.  149. 

Plaintiffs,  members  of  the  Jacobite  party  of  Syrian  Christians 
sued  the  defendants,  members  of  the  “  Reform  Party,”  for 
a  declaration  of  their  right  to  the  plaint  Church,  for  recovery 
of  possession  thereof  and  also  for  other  reliefs.  The  evidence 
showed  that,  for  more  than  12  years  before  the  date  of  suit,  the 
defendants  had  been  in  possession  of  the  Church  and  were 
openly  asserting  the  title  of  the  anti-Jacobite  party  to  the 
plaint  Church  adversely  and  to  the  knowledge  of  the  Jacobite 
party,  and  has  been  in  possession  of  the  Church  to  the  exclu¬ 
sion  of  the  plaintiffs’  party.  Held  that  the  suit  was  barred  and 
that  Section  10  (Section  10  N.  R.)  of  the  Limitation  Regula¬ 
tion  did  not  apply  to  the  suit  as  it  was  not  a  suit  of  the  nature 
contemplated  by  that  section.  There  was  no  allegation  in  the 
plaint  that  the  Church  was  held  in  trust  by  any  of  the  defen¬ 
dants  for  any  specific  purpose,  nor  any  evidence  that  the 
defendants  were  trustees  of  the  plaint  Church.  (See  Art.  132 
infra.) 

(dj  Alienees  without  notice  of  trust  and  who  have  paid  valuable 
consideration. 

Arunachalam  Kuttalam  v.  Narasimha  Iyen  Sankarsubba  Iyen . 
S.  D.  III.  p.  24. 

Where  a  person  entrusts  property  to  another  for  the  purpose 
of  feeding  16  Brahmins  every  Dwadesi  day,  the  entrust- 
roent  constitutes  a  public  charitable  trust  and  every  member 
of  the  Brahmin  community  becomes  interested  in  the  due  per¬ 
formance  of  the  trust  and  a  suit  brought  by  one  of  them  to  set 
aside  alienations  by  the  managing  trustees  will  be  saved  from 
limitation  by  the  provisions  of  Section  10  of  that  Regulation. 
But  in  the  case  of  the  alienees  of  the  person  in  whom  property 
has  become  vested  and  who  come  to  possession  of  the  property 
on  payment  of  valuable  consideration  and  without  notice 
of  the  trust  actual  or  constructive,  Section  10  of  the  Limita-. 
tion  Regulation  will  not  apply,  In  the  present  case  the 
alienations  were  supported  by  valuable  consideration  and  the 
alienees  had  no  notice,  actual  or  constructive,  of  the  trust  and 
so  the  plaintiff’s  suit  not  having  beep  brought  within  the  pres¬ 
cribed  time  was  held  to  be  barred. 
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(e)  Vakil  not  an  express  trustee. 

Rama  Iyen  Padmanabha  Iyen  v.  S.  Venkitarama  Iyengar. 
S.  D.  I.  p.  60. 

The  defendant  in  the  capacity  of  the  vakil  of  the  plaintiff 
received  from  court  moneys  due  to  the  plaintiff  in  several 
cases.  The  plaintiff  sued  for  the  recovery  of  the  amounts  due 
from  the  defendant.  Held  that,  although  a  vakil  has  a  fidu¬ 
ciary  character,  he  cannot  be  considered  as  an  express  trustee 
within  the  meaning  of  Section  10  of  the  Limitation  Regula¬ 
tion.  Implied  trust  or  trusts  which  the  law  would  infer 
merely  from  the  existence  of  particular  facts  or  fiduciary 
relationship,  are  not  trusts  ”  under  Section  10  of  the 
Limitation  Regulation.  The  plaintiff’s  suit  is  not  governed, 
by  Section  10  of  the  Limitation  Regulation  but  by  Art.  74  (Art. 
76  N.  R.),  and  the  suit  having  been  brought  more  than  3 
years  after  the  moneys  were  received  from  court,  is  barred  by 
limitation. 

(!)  Suit  for  paid  up  subscriptions  in  a  chitty. 

Mathevan  Moondan  v.  Usa  Mahomed.  11.  T.  L.  R.  158.  1 

Plaintiff  sued  for  the  recovery  of  money  due  on  account  of 
subscriptions  paid  by  him  to  a  chitty  conducted  by  the  father 
of  defendants  1  and  2.  The  chitty  collapsed  at  the  10th  draw- 
ingviz.,  in  Medom  1064.  The  suit  was  filed  in  1068.  Held 
that  the  suit  was  barred  as  more  than  31  years  had  elapsed 
from  the  termination  otthe  chitty.  Held  further  that  Section  10 
of  the  Limitation  Regulation  is  inapplicable  to  such  cases. 
Payment  of  money  as  chitty.  subscriptions  being  under 
a  contract,  cannot  be  regard  as  trust  property  and  Section 
10  of  the  Limitation  Regulation  which  applies  to  suits 
for  the  recovery  of  the  specific  property  left  in  trust,  or  property 
into  which  it  has  been  converted,  cannot  be  applied  to  suits  for 
the  recovery  of  such  money. 

(g)  Money— whether  specific  trust  property. 

Kooryjahatnmathu  Kootiavupokker  v.  Sankara  ram  ma  Iyen 

Veer  a  mo  ni  Iyen.  4T.  L.  R.  36. 

One  X  raised  a  loan  by  hypothecating  a  piece  of  land  to  Y 
and  Z  who  were  the  managers  of  the  Mullakal  Bhagavathi 
Sava  Pothumattom.  X,  the  hypothecator  died  subsequently. 
Y  then  sued  X’s  brother  for  the  recovery  of  the  money  by  sale 
Qf  the  hypotheca  and  the  other  assets  of  the  deceased,  Held 
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that  “money  is  not  specific  trust  property”  under  Section  3  of 
Regulation  III  of  1040  and  that  this  being  a  suit  not  against 
“trustees  and  their  representatives”  but  a  suit  by  a  trustee  to 
recover  money  lent,  it  was  subject  to  the  ordinary  law  of  limi¬ 
tation. 

,  UNREPORTED  CASE  LAW. 

(a)  Suit  to  recover  money  left  with  defendant  under  a  gift  by 

plaintiff’s  father  for  payment  to  plaintiff  as  dowry. 

8. A.  dSS  of  1092. 

M.  executed  a  gift  deed  to  his  sons  /the  defendants)  where¬ 
by  he  put  the  defendants  in  possession  of  movables  worth 
1,000  fanams  for  certain  purposes,  one  of  which  being  to  pay 
a  certain  sum  as  dowry  to  the  plaintiff,  his  daughter,  at  the 
time  of  her  marriage.  The  deed  further  provided  that  defend¬ 
ants  should  not  deal  with  the  properties  during  M’s  life-time 
without  his  consent.  The  plaintiff’s  marriage  was  conducted 
by  M  himself  but  she  was  not  given  any  dowry.  Plaintiff 
sued  to  recover  the  sum  provided  in  the  deed  for  her  dowry. 
Held  (1)  that  as  the  prayer  in  the  plaint  was  simply  to  re¬ 
cover  a  certain  sum  of  money  from  the  defendants  personally 
and  not  to  have  the  same  realised  out  of  the  specific  movables 
entrusted  with  the  defendants  or  out  of  any  other  properties 
into  which  the  movables  have  been  converted,  the  suit  could 
not  be  regarded  as  one  instituted  for  following  trust 
property  in  the  hands  of  trustees,  and  that  Section  10 
of  the  Limitation  Regulation  did  not  apply,  (2)  that  if  the  suit  is 
treated  as  one  for  recovery  from  the  defendants  personally, 
certain  sum  of  money  which  they  became  liable  to  pay  to  the 
plaintiff  by  reason  of  their  acceptance  of  the  gift,  there  is  no 
Article  providing  for  such  cases;  and  (3)  that  the  suit  should 
be  governed  by  the  residuary  Article  100  (Art.  109  R,  R.)  and 
the  caifie  of  action  arose  at  the  time  of  her  marriage  in  1074 
and  the  suit  which  was  instituted  in  1091  was  clearly  barred. 

(b)  Adverse  possession  by  trustees, 

S.  A.  859  of  1088. 

A.  trustee  or  manager  of  properties  belonging  to  a  village 
cannot  set  up  adverse  possession.  Under  Section  10  of  the 
Limitation  Regulation,  so  long  as  properties  held  on  an  ex¬ 
press  trust  is  in  the  possession  of  the  trustee  or  his  legal  re¬ 
presentative  or  transferees  not  being  transferees  for  value 
without  notice,  the  beneficiary  is  not  barred  by  any  length  of 
tin??. 
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INDIAN  CASE  LAW. 
la)  Scope  of  the  Section. 

(1)  The  Section  applies  only  to  express  trusts  and  excludes 
implied  trusts  and  those  resulting  from  operation  of  law, 
31  B.  222:4  A,  187;  8  C.  788. 

(2)  The  section  would  not  apply  to  resulting  trusts.  7  A,  25 
following  6  A.  1  P.  C.;  36  B.  214.  The  section  applies  to  con¬ 
structive  trusts  and  no  suit  against  a  constructive  trustee  will 
be  barred  by  any  length  of  time.  2  A.  361;  4  0.  455. 

(3,1  This  section  has  a  close  connection  with  Art.  134  (Art. 
122  N.RJ  and  must  be  read  so  as  to  be  in  harmony  with  that 
Article.  10C.W.N.  738=33  0.  511. 

(b)  Vesting,  what  amounts  to. 

(1)  Vesting  implies  property  in  the  subject  matter,  and  a 
person  who  has  merely  power  to  charge  the  land  does  not 
come  under  this  section.  18  B.  119.  (131) 

(2)  Property  held  in  possession  by  a  Hindu  trustee  is  vest¬ 
ed  in  him,  though  the  ownership  has  not  legally  devolved  on 
him.  4  C.  455. 

fc)  Specific  purpose— Meaning  of. 

(1)  The  marginal  heading  speaks  of  express  trust,  but  it 
does  not  appear  in  the  body  of  the  section.  But  the  word 
‘‘specific*’  used  in  the  section  corresponds  to  the  word  “express” 
The  words  “specific  purpose”  are  used  in  the  section  in  con¬ 
tra  distinction  to  trusts  arising  by  implication  of  law,  trusts 
resulting  and  trusts  constructive.  10  B.  L,  R.  540. 

(2)  A  trust  for  specific  purpose  is  a  trust  for  specified  pur¬ 
pose.  37  B.  447=17.  I.  C.  689. 

(3)  In  order  to  make  a  person  an  express  trustee  within 
the  meaning  of  this  section  it  must  appear  either  from  express 
words  or  clearly  from  the  facts  that  the  rightful  owner  has 
entrusted  property  to  the  person  alleged  to  be  trustee  for  the 
discharge  of  a  particular  obligation.  There  may  be  express 
trust  without  any  writing  or  any  actual  expression  in  words 
that  it  was  to  be  a  trust.  4  A.  187. 

(4J  When  a  particular  property  is  given  by  a  testator  upon 
trust  to  pay  a  particular  debt  or  debts,  a  trust  within  the 
meaning  of  this  section  would  be  created  but  a  charge  of  debts 
generally  by  him  upon  his  property  or  any  part  of  it  would 
not  create  one.  7  C.  772  F.B.=9  C.  L.  R.  327. 
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(5)  The  7.  C.  772  F.  B.  case  was  affirmed  by  the  Privy 
Council  on  the  ground  that  the  will  created  a  charge  on  the 
immovable  properties  and  as  such,  a  suit  to  enforce  such  a 
charge  was  not  barred  by  limitation.  15  C.  66  P.C. 

(d)  Who  are  trustees  under  this  section. 

(1)  All  persons  holding  a  fiduciary  relationship  are  not 
trustees  under  this  section.  Thus  the  position  of  agents,  fac¬ 
tors,  managers  and  benamidars,  may  be,  and  generally  is,  a 
fiduciary  one.  But  none  of  them  are  necessarily  trustees 
under  this  section.  4  C.  455. 

(2)  Surviving  partners  of  a  firm  are  not  trustees  for  the 
representatives  of  deceased  partners.  (Mitra  4th  Ed.  P.  705) 

(3)  A  deposit  or  bailment  does  not  create  a  trust.  (Mitra 
4th  Ed.  P.706). 

(4)  A  solicitor,  retained  by  a  client  for  professional  ser¬ 
vices  and  who  receives  money  in  the  ordinary  course  of  busi¬ 
ness  is  neither  a  fiduciary  agent  nor  an  express  trustee  and 

he  can  generally  plead  the  statute.  2  Ch.  421. 

(a)  Property. 

Propertyin  Section  10  includes  money.  32  B.394. 

(f)  Trustee  de  son  tort. 

The  doctrine,  that  time  is  no  bar  in  case  of  express  trust, 
has  been  extended  to  cases  where  a  person  assumes  with  or 
without  consent,  to  act  in  a.  fiduciary  relation  with  regard  to 
trust  property,  or  knowingly  assists  a  trustee  in  a  fraudulent 
or  dishonest  disposition  of  trust  property,  and  such  a  person 
becomes  constructively  and  will  be  treated  by  the  Court  as  an 
express  trustee.  29  B.  267. 

(g)  Assigns  for  valuable  consideration. 

(1)  All  assigns  for  valuable  consideration  are  excluded 
from  the  operation  of  Section  10  irrespective  of  the  question 
whether  they  took,  bona  fide  and  without  notice  of  the  trust. 
Art.  133  or  Art.  134  (Art.  121  or  122  N.  R.)  would  apply  to  a 
suit  against  him,  according  as  the  property  is  movable  or  im¬ 
movable.  An  auction  purchaser,  acquiring  trust  property 
for  valuable  consideration  at  a  sale  in  execution  of  a  decree 
is  an  assignee  of  the  trustee  within  this  section.  15  C.  703. 

(2)  He  will  be  so  although  he  knows  he  is  purchasing 
trust  properties  in  which  his  alienor  has  only  a  limited 
interest.  38  M.'  1064-33  I.  C.  45, 
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(3)  A  gratuitous  transferee  of  trust  property  is  within  Sec¬ 
tion  10  and  therefore  there  is  no  limitation  of  time  for  follow¬ 
ing  up  the  property  in  his  hands.  But  where  a  trustee  while 
in  possession  has  been  dispossessed  by  a  stranger  and  12  years 
have  run  after  the  dispossession,  the  trustee  and  the  cestui  que 
trust  are  both  barred  under  Art.  142  (Art.  130  N.  R).  So  where 
an  alienation  by  trustee  is  void,  the  alienee’s  possession  Will  be 
adverse  ab  initio  to  the  trustee  and  after  12  years,  both  the 
cestui  que  trust  and  the  trustee  will  be  barred.  3d  M.  1064  = 
33  I.  C.  45 

(h)  For  the  purpose  of  following  etc. 

(1)  The  expression  "for  the  purpose  of  following'’  in  his  or 
their  hands  suoh  property  means  for  the  purpose  of  recover¬ 
ing  the  property  for  the  trusts  in  question,  13  C.  L.  R.  39 

(2)  Where  there  is  no  charge  of  misapplication  of  trust 
property  there  can  be  no  case  of  “fallowing  the  trust  property 
in  the  hands  of  trustees”.  9  B.  373. 

(3)  A  suit,  having  for  its  object  the  recovery  of  trust  money 
not  for  the  purpose  of  the  trust  but  for  the  plaintiff’s  own  use 
on  the  failure  of  the  objects  of  a  trust,  is  not  governed  by 
this  section.  10, 1.  A.  90  P.  C.;  16  A.  256;  1907  P.  R.  132. 

(j)  Suit  by  trustee  itgaiust  ex-trustees. 

(1)  A  suit  by  succeeding  trustees  against  dismissed  trus-* 
tees  for  recovery  of  property  belonging  to  the  trust  will  not 
be  barred  by  any  length  of  time.  6  M.  54;  11  M.  274. 

(%)  A  suit  by  a  successor  in  the  office  of  a  trustee  of  a 
temple  against  a  predecessor  in  office  to  recover  trust  money 
misappropriated  by  the  latter  is  governed  by  this  section' 
11  M.  274;  1.  I.  C.  347. 

(k)  Suit  for  recovery  of  money  entrusted!  ” 

A  suit  by  plaintiff  for  recovery  of  money  alleged  t.O 
have  been  entrusted  to  defendant  by  plaintiff’s  mother  for  the 
benefit  of  plaintiff  and  misappropriated  by  defendant  falls 
under  this  section.  14  M.  61;  17  C.  620. 

1)  Suit  by  whom. 

(1)  Section  10  does  not  say  that  plaintiff  ought  to  be  a 
beneficiary.  The  benefit  of  Section  10  cannot  be  sought  by 
parties  other  than  parties  for  whom  the  trust  was  created, 
7  B.  L.  R.  324. 

(2)  Where  suit  is  brought  against  trustees  hut  the  trust 
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created  is  in  favour  of  a  third  party  and  not  in  favour  of 
plaintiff,  Section  10  is  inapplicable.  25  0.  642. 

13)  Section  10  would  olily  operate  where  a  specific  i cestdi 
que  trust  was  suing  an  express  trustee.  2  C.  L.  R.  112. 

11.  (1)  Suits  instituted  in  Travancore  on  con. 
Suits  on  tracts  entered  into  in  a  foreign  country 
foreign  contracts  are  subject  to  the  rules  of  limitation  con¬ 
tained  in  this  Regulation. 

(2)  No  foreign  rule  of  limitation  shall  be  a 
defence  to  a  suit  instituted  in  Travancore  on  a  con¬ 
tract  entered  into  in  a  foreign  country,  unless  the  rule 
has  extinguished  the  contract  and  the  parties  were 
domiciled  in  such  country  during  the  period  prescribed 
by  such  rule- 

(NOTES.) 

General. 

Section  compared. 

This  section  is  the  same  as  Section  11  of  the  old  Regu¬ 
lation  and  Section  11  of  the  Indian  Limitation  Act, 

Scope  of  the  section: — In  accordance  with  this  section  re¬ 
medies  as  distinguished  from  rights  are  to  be  pursued  accord¬ 
ing  to  the  law  of  the  place  where  the  action  is  instituted. 
All  suits  must  be  brought  within  the  period  prescribed  by 
the  local  law  of  the  country  where  the  suit  is  brought; 
otherwise  the  suit  will  be  hatred. 

Section  11  relates  to  contracts  made  ain  one  country  and 
putin  suit  in.  the  Courts  o,f  another  country;  and  the  rule 
which  is  applicable  to  such  suit  is  this,  yiz.,  that  the  inter¬ 
pretation  of  the  contract  must  be  governed  by  the  law  of  the 
country  where  the  contract  was  made;  and  the  mode  of  su¬ 
ing  and  the  time  within  which  the  action  must  be  brought 
must  be  governed  by  the  law  of  the  country  where  the 
1  hc'tion :  is  brought.  A  debt  incurred  in  India  where  the 
limitation  under  the  Indian®  statute  is  three  years  may  be 
sued  for  in  England '  within  six  yeafs  allowed  by  the 
English  statute, 
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INDIAN  CASE  LAW. 

The  Law  of  Limitation  applicable. 

(1)  The  law  of  limitation  for  execution  of  a  decree  of  a 
Court  of  Native  States  transferred  to  a  Court  in  British 
India  for  execution  is  that  which  prevails  in  the  latter 
Court.  14  C.  570. 

(2)  Although  Section  11  speaks  of  suits  on  contracts  only, 
yet  the  principle  of  this  section  applies  to  all  suits  and  pro¬ 
ceedings.  5  M.  I.  A.  267, 

PART  III. 

Computation  of  Period  of  Limitation. 

12.  (1)  la  computing  the  period  of  limitation 

Exclusion  of  Prescri bed  for  any  suit,  appeal  or  applica- 
time°  lin°niogai  tion,  the  day  from  which  such  period  is  to 
proceedings.  be  reckoneci  shall  be  excluded. 

(2)  In  computing  the  period  of  limitation  prescrib¬ 
ed  for  an  appeal,  an  application  for  leave  to  appeal  as 
a  pauper  and  an  application  for  a  review  of  judgment, 
the  day  on  which  the  judgment  complained  of  was  pro¬ 
nounced,  and  the  time  requisite  for  obtaining  a  copy  of 
the  decree,  sentence  or  order  appealed  from  or  sought 
to  be  reviewed,  shall  he  excluded. 

(3) .  Where  a  decree  is  appealed  from  or  sought 
to  be  reviewed,  the  time  requisite  for  obtaining 
a  copy  of  the  judgment  on  which  it  is  founded  shall 
also  be  excluded. 

(4) .  •  In  computing  the  period  of  limitation  pres¬ 
cribed  for  an  application  to  set  aside  an  award,  the 
time  Requisite  for#obtaining  a  copy  of  the  award  shall 
be  excluded.  b 

(5) . .  In  computing  the  period  of  limitation  pres¬ 
cribed.  for  an  appe'al,  the  time  during  which  an  applica¬ 
tion  for  review  of  judgment  presented  before  the  ex¬ 
piration  of  the  time  allowed  for  appeal  was  pending, 
shall  also  be  excluded.  The  day  on  which  th^  appli¬ 
cation  for  review  was  presented  and  the  day  on  which 
it  was  disposed  of  shall  be  taken  as  part  of  such  time, 
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(MOTES.) 

General. 

Section  Compared. 

This  Sec.  is  the  same  as  Sec.  12  of  the  old  Regulation,  except 
that  the  explanation  to  the  old  Section  is  omitted  from  the  new 
Section.  Same  as  Sec.  12  of  the  Indian  Limitation  Act;  but  the 
words  “as  a  pauper”appearing  after  the  word  “appeal”  in  para 
2  of  Sec.  12  of  our  Regulation  are  omitted  from  the  Indian 
Limitation  Act.  So  the  omission  of  the  words  “as  a  pauper” 
now  makes  the  British  Section  applicable  to  all  applications 
for  leave  to  appeal.  Again  paragraph  5  of  our  Section  does 
not  find  a  place  in  the  Indian  Limitation  Act.  The  expres¬ 
sion  “the  period  of  limitation  prescribed  for  any  suit,  appeal  or 
application”  which  is  common  to  Secs.  4  and  12  does  not  cover 
the  special  period  allowed  by  Sec.  31.  The  period  allowed  by 
Sec.  31  is  only  one  of  grace. 

Clause.  (I). 

The  word  “from”  is  used  to  exclude  the  first  in  a  series  of 
days  or  any  other  fixed  time  and  the  word  “to”  is  used  to  in¬ 
clude  the  last  in  a  series  of 'days  or  any  other  fixed  time  (Vide 
Section  8  (b)  and  (c)  of  the  General  Clauses  Regulation,  II  of 
.  1072. 

TRAVANCORE  CASE  LAW. 

(ft)  Commencement  and  termination  of  time. 

(i).  Raman  Krishnan  v.  Easwarav  Raman.  8.  T.  L.  J.  406. 

The  date  of  the  Munsiif  s  judgment  was  3-6-1092.  The  ori¬ 
ginal  decree  was  signed  on  26-10-92.  The  date  on  which  the 
application  for  copy  of  the  decree  was  made  was  16-6-1092. 
Stamp  papers  for  copy  was  requisitioned  on  10-10-1092  and  they 
'frere  produced  on  the  15th  of  the  same  month.  The  copy  was 
ready  on  the  16th  and  the  date  fixed  for  delivery]  of  copy  was 
the  23rd  of  that  month.  The  appeal'  to  the  District  Court  was 
filed  on  the  13th  Mithunam.  The:  District  Judge  dismissed  the 
appeal  as  time-barred.  Held  that  under  Sec,  12  of  the  'Limit¬ 
ation  Regulation  “the  time  requisite  fqf 'obtaining  copy”  does 
not  begin  until  the  party  does  something  ..in  order  to  obtain 
the  copy,  i.  e.,  until  the  party  applies  for  |,he  copy,  so  that,  if 
after  judgment,  the  decreo  remains  unsigned,  such  interval 
is  not  to  be  excluded  from  the  period  of  limitation,  under 
Sec.  12  of  the  Regulation,  unless  an  application  for  copy  hav¬ 
ing  been  made,  the  applicant  is  actually  and  necessarily  de¬ 
layed  through  the  decree  not  having  been  signed.  In  such 
cases  the  act.  of  obtaining  the  copy  has  already’  cornbienced 
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and  the  delay  cannot  be  referred  to  any  omission  or  neglect  on 
the  part  of  the  applicant.  In  the  present  case  the  applica¬ 
tion  was  made  10  days  before  the  decree  was  signed  and  with¬ 
in  the  period  of  limitation  allowed  for  appeal  from  the 
dafe  of  the  decree.  It  was  argued  for  the  appellant  that  in  addi¬ 
tion  to  the  time  ordinarily  computed  according  to  the  practice 
of  the  courts  in  Travancore,  as  necessary  or  requisite  for  ob¬ 
taining  copy  of  the  decree,the  period  of  10  days  that  intervened 
between  the  date  of  the  application  and  the  date  on  which  the 
decree  w  is  actually  signed,  should  be  allowed  to  the  appellant. 
This  contention  ignores  the  fact  that,  upon  such  calculation, 
these  ten  days  would  be  allowed  to  the  appellant  twice  over, 
It  is  a  well-lrnowu  principle  that  "when  two  periods  of  time 
which  a  party  is  entitled  to  exclude  in  computing  the  period 
ot  limitation  overlap  each  other,  wholly  or  in  part,  the  time 
overlapped  should  be  excluded  only  once.  But  the  delay  in  the 
present  ease  was  excused,  as  the  appellant  had  prayed  byta 
written  application  presented  before  the  lower  court  to  the 
effect  that,  if. his’ contention  that  the  appeal  was  within  time 
should  not  be.accepted,the  court  might  excuse  the  delay  in  the 
presentation  of  the  appeal,  and  in  doing  so,  it  was  held  that 
the  lower  appellate  court  was  wrong  in  dismissing  Ihe  peti¬ 
tion  summarily  without  applying  its  judicial  mind  to  the  ques¬ 
tion.  No  doubt  ihe  Legislature  has  given  the  courts  judicial 
discretion  to  admit  or  refuse  to  admit  an  appeal  after  the 
period  of  limitation  prescribed  therefor,  and  although  it  is 
■  •  .within  the  competency  of  the  High  Court  to  consider  the  suffi- 
'  ciency  of  the  reasons  given  by  the  lower  appellate  court  for 
extending  or  refusing  to  extend  time,  yet  where  the  lower 
appellate  court  has  exercised  a  judicial  discretion  in  a  -sound 
and  reasonable  manner  in  determining  whether  or  not  there 
‘■  is1  sufficient  cause,  and  if  that  discretion  has  been  exercised 
after  due  enquiry  and  careful  consideration  and  not  arbitrarily, 
the  High  Court?*wiIl.  pot  interfere.  If  the  <  lower  appellate 
court  has  not  exercised  its  judicial  mind  to  the  consideration 
of  the  question  before  it,  the  High  Court  will  interfere. 

(ii)  Proceedings  of  the  High  Court  "of  Travancore.  1,  T.  L.  R. 
app.7 

Held  that  in  excluding  the  time  requisite  for  obtaining  the 
copy  of  the  decree,  the  day  on  which  the  copy  was  applied,  for 
ani  the  day  on  which  it  was  given,  should  both  be  counted. 

(iii)  Rv'ran  Rama  Kaimal  v.  Sankarqn  Krishnan.  21,  T 

h-B.  196,  ' 
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The  defendant’s  property  was  sold  in  auction  on  19-10-1079 
in  execution  of  a  decree.  On  18-11-1079  be  applied  under  Sec. 
307  A.  O.  P.  C.  (0.21  r  86)  to  have  the  sale  set  aside  on  his  de¬ 
positing  the  decree  amount  and  o  per  centum  of  the  purchase 
money.  The  Munsiff  dismissed  the  application  as  time-barred. 
Held  that  the  Munsiff  was  wrong  in  not  excluding  the  date  of 
sale  and  that,  excluding  that  date,  the  application  was  within 
time.  Under  Sec.  12  of  the  Limitation  Regulation  the  day 
from  which  limitation  has  to  be  reckoned  has  to  he  excluded. 
In  legal  phraseology  the  exclusion  and  not  inclusion  seems 
to  be  the  connotation  of  the  word  “from”.  So  in  calculating  the 
30  days  under  Sec.  307  A.,  C.  P.  C.  the  date  of  sale  should  be 
excluded.  The  provisions  of  the  Limitation  Regulation,  being 
restrictive  of  the  ordinary  right  to  take  legal  proceedings 
must,  when  the  language  is  ambiguous,  be  construed  strictly, 
i,  e.,  in  favour  of  the  right  to  proceed. 

(iv).  The  Deivcin  of  Travancorc  v.  Sankara n  Kosovan  Patti, 
12.  T.  L.  R.198. 

The  appellant  applied  for  a  copy  of  the  lower  appellate  court’s 
judgment  on  the  13th  day  from  its  date, and  the  appeal  was  filed 
by  him  on  the  47th  day,  after  the  copy  was  given  him.  The 
delay  imputable  to  the  appellant  was  thus  not  more  than  the  60 
days  allowed  by  law.  Held  that  the  appeal  was  within  time. 
The  delay,  even  though  it  might  be,  of  more  than  3  years  in 
granting  the  copy  was  not  delay  for  which  the  appellant  was 
responsible.  Without  the  copy  of  the  lower  Court’s  judgment 
th^  appellant  could  not  file  the  appeal, for  the  law  makes  it  obli¬ 
gatory  on  appellants  to.  produce  copy  of  the  lower  court’s  judg¬ 
ment  along  with  the  appeal  memo,  unless  it  is  dispensed  with 
by  the  appellate  Court 

•(v).  ■  Sivathanu  v.  The  Dewan  of  Tfaoancore..  17.  T,  L.  R. 
app.  58.  £ 

In.  compensation  cases  according  to  the  practice  of  the 
Revenue  Courts,  the  parties  cannot  be  said  to  have  had  oppor¬ 
tunities  of  knowing  the  real  nature  of  the  decision  until  the 
usual  notice  of  it  is  received  by  them.  The  date  of  such’notice 
is,  as  a  general  rule,  taken  as^the  date  of  the  decree  in  the 
compensation  cases  and  th  e  period  of  limitation  for  an  “appeal 
against  such  decision  is  computed  qply  from  the  date  of  the 
said  notice. 
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(b j  Time  for  obtaining  copies  of  decrees  and  judgment  to  be 
excluded. 

Chee.hu  Joosai  v.  Cheeku  Thommen.  34  T.  L.  R.  188. 

Judgment  was  pronounced  by  the  lower  Court  on  4'1-1092. 
Copy  of  the  judgment  was  applied  for  on  the  6th  Chingorn. 
Printing  charges  were  Called  for  on  the  6th  Kanni  and  they 
Were  produced  on  the  13th  Kanni.  The  date  fixed  for  appear¬ 
ance  was  the  5th  Thulam  1092.  The  copy  of  the  decree  was 
applied  for  on  the  6th  Chingom  1092;  stamp  papers  were 
called  for  on  the  5th  Kanni  and  produced  on  the  same  day, 
and  the  date  fixed  for  appearance  was  the  7th  . Kanni.  The 
appeal  was  presented  on  the  28  Vrischigom  1092.  It  was  con¬ 
tended  that  there  was  a  delay  of  one  .day  and  it  should  not  be 
excused.  Held  that  both  the  time  taken  for  obtaining  copy  of 
decree  and  the  time  for  obtaining  copy  of  judgment  should  be 
excluded  under  Sec.  12  of  the  Limitation  Regulation  in  com¬ 
puting  the  period  of  limitation  prescribed  for  an  appeal.  But 
when  the  two.*periods  overlap  each  other,  the  party  who  is 
entitled  to  a  deduction  of  time  cannot  ask  for  deduction  of  the 
same  period  twice  over. 

So,  where  after  a  copy  of  the  judgment  had  been  obtained, 
an  application  for  a  copy  of  the  decree  was  made  beyond  the 
period  of  limitation  allowed  for  appeal  from  the  date  of  the 
decree,  but  within  such  period  if  the  period  for  obtaining  the 
copy  of  the  judgment  was  excluded,  the  appeal  would  be  with¬ 
in  time.  Excluding  however  the  time  overlapped  only  once, 
the  appeal  in  this  case  was  presented  within  time. 

(oj  Time  taken  for  obtaining  sanction  of  Government. 

lyappan  Adichan  v.  Vein  Ouseph  Chacko.  15.-  T.  L.  R.  >8 
Held  that  in  computing  the  period  of  limitation  for  suits 
relating  to  benefits  arising  out  of  Kandukrishi  lands,  the  time 
taken  to  obtain  the  sanction  of  Government  required  under 
Section  7  A  of  the  C.  P.  C.  (Sec  8  of  the  new  Code)  shall  not  be 
excluded. 

(d j  Exclusion  of  time  takeu  for  obtaining  decree  from  period 
prescribed  for  execution  of  decrees. 

Kanakku  Velayudhan  Kunjuknshna  Pillai  v.  Sanku 
Kulathu  Iyen.  13.  T.  L.  R.  154. 

An  application  for  execution  of  a  decree  was  presented  after 
three  years.  The  decree-holder  contended  ;  that  the  time 
occupied  in  obtaining  the.  copy  of  the  decree  should  be  excluded 
from  the  computation.'  of  the  period  of  limitation  allowed 
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for  the  execution  of  decrees.  Held  that  the  period  could 
not  be  excluded  and  that  therefore  the  application  for  execu¬ 
tion  was  barred.  The  Civil  Procedure  Code  does  not  require 
a  copy  of  the  decree  to  be  filed  with  the  application  for  the 
execution  of  the  decree.  The  Limitation  Regulation  makes 
no  provision  for  the  exclusion  of  the  time  taken  to  obtain  a 
copy  of  the  decree  from  the  period  prescribed  for  the  execution 
of  decrees. 

(e)  Time  spent  in  review. 

Civil  Miscellaneous  Appeal  No.  Iti  of  106S-.  8.  T.  L.  R,  app. 
40. 

The  Munsiff  dismissed  a  case  for  default  on  the  ground  that 
the  parties  failed  to  appear  before  him  when  they  were  called. 
On  the  very  same  day,  the  present  appellant  appeared  before 
the  Munsiff  and  put  in  a  petition  stating  that  he  was  really 
not  in  default  having  been  present  on  the  court  premises  from 
10  A.  M.  and  that  he  was  not  aware  that  the  case  had  been 
called  on  for  hearing.  This  petition  was  rejected  by  the 
Munsiff  for  the  reason  that  no  grounds  for  review  •  had  been 
shown.  Another  petition  was  presented  some  days  afterwards 
reiterating  the  •  same  plea  in  support  of  his  application  for 
retrial  under  Section  108  British  C.  P.  C.  (Sec.  103  of  Reg.  II 
of  10S5=O.  9  r.  13  of  the  new  code),  but  this  second  petition  too 
was  rejected  on' the  ground  that  Section  108  did  not  apply. 
Against  that  order  the  party  put  in  an  appeal  before  the  Dis¬ 
trict  Court.  The  appeal  was  dismissed  as  time-barred.  Held 
that  a  party  whose  case  was  dismissed  for  default  was  entitled 
to  apply  for  a  retrial  in  the  terms  of  Section  108.  True,  the 
section  speaks  of  suits,  but  the  procedure  in  miscellaneous 
cases  is  to  be  the  same  in  both  suits  and  other  miscellaneous 
proceedings,  and  if  so,  section  108  must  be  held  to.  apply  to 
both.  Held  further  that  the  District  Judge  was  w,rong  in 
holding  that  the  appeal  was  time-barred.  The  period  during 
which  the  application  for  reconsideration  or  review  of.  the 
Munsiff’s  order  waspending  disposal,  should  have  been  ex¬ 
cluded  in  favour  of  the  appellant  and.  that,  if  this  deduction 
was  made,  the  appeal  was  in.  time. 

(E)  Date,  of  order  or  decree  to  excluded. 

Arathan  Raman  v.  Madevan.  Raman,  1.  T.  L.  R.  ?6 

In  calculating  the  period  of  limitation  the  day  on  which  the 
cause  of  action  arose  is  excluded,  as  the  law  does  not  take 
notice  of  fraction  s  of  day. 
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UNREPORTED  CASE  LAW. 

Computation  of  tune  toe  application  luuier  Section  307  A.  C.  1*. 

C.  (O.  at.  r.  80  of  the  new  Code.) 

S.  A  8(i  of  1081 . 

In  an  auction  sale  of  certain  property  the  defendant  Applied 
under  Section  307  A.  0.  P.  C,  (0.  2L  r.  86  of  the  new  Code)  td 
sot  aside  the  sale  on  his  depositing  the  sale  amount  and  5  per 
cent  commission,  Including  the  date  of  sale,  the  application 
was  made  on  the  31st,  i.  e.,  one  day  too  late,  but  excluding  the 
date  of  sale  it  was  in  time,  being  on  the  30th  day.  Held  that 
the  date  of  sale  should  be  excluded  as  fraction  of  a  day  should 
not  be  taken  into  consideration. 

INDIAN  CASE  LAW. 

(a)  Scope. 

The  periods  mentioned  in  the  schedule  must  be  com¬ 
puted  subject  to  the  provisions  of  this  section.  2  C.  336  F.  B. 

(li)  Second  appeal.  ' 

The  time  occupied  in  obtaining  a  copy  of  the  decree,  of  the 
Court  of  first  instance  cannot  be  excluded  in  computing  the 
period  of  limitation  for  a  second  appeal,  since  no  such  copy 
need  be  produced  along  with  the  memorandum  of.  second 
appeal.  4  M.  419  F.  B.  But  in  53  I.  C.  137  it  was  held  that  the 
appellant  is  entitled  to  deduct  the  time. 

(e)  Criminal  appeal. 

In  computing  the  period  of  limitation  on  a  criminal  appeal 
by  a  person  in  jail,  the  time  occupied  in  forwarding  the 
prisoner’s  application  for  copy  of  judgmeut  to  the  Court  and 
•  that  in  the  transmission  of  the  copy  to  the  prisoner  must  be 
excluded.  9  ftl.  258. 

(1)  How  to  Compute  time. 

(1)  In  computing  a  calendar  month  or  year  it  is  sufficient 
to  go  from  one  month  or  year  to  the  corresponding  day  in  the 
next,  and  to  exclude,  from  the  computation  the  day  “from” 
which  the  month  or  the  year  is  calculated  so  that  two  days  of 
the  same  number  arc  not  comprised  in  it.  6.  C.  325. 

(2)  In  computing  the  period  the  clay  of  the  accrual  of  the 
cause  of  action  ought  to  be  excluded.  In  computing  the  period 
of  limitation  for  applications  as  well  as  for  appeals  the  day  on 

which  the  order  or  decree  appealed  against  was  made  should 

beexoluded,  2B.673. 


(12) 
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(3)  The  day  on  which  a  minor  attains  his  majority  may  be 
excluded  under  the  provisions  of  this  Section  in  cases  in  which 
Section  7  of  the  Act  (Section  S'  N.  R.)  will  apply.-  10  C.  748. 

(e)  Time  requisite  for  obtaining  copies'. 

(1)  Exclusion  under  Section  is  can  be  iriade  only  if  the 
application  for  the  copy  is  made  in  time  when  the  right  to 
present  the  appeal  .subsists  25  B,  586 ;  19  A.  342  ;  58  I.  C.  408. 

(2) .  If  the  period  prescribed  for  an  appeal  expires  on  a  day 
when  the  Court  is  closed  for  vacation  and  the  appellant  has 
not  obtained  the  copies  before  the  closing  of  the  court,  but 
applies  for  them  on  the  date  of  reopening  of  Court  while  his 
right  of  appeal  is  still  alive  and  subsisting  (under  Section  4) 
he  is  entitled  to  the  benefit  of  Section  12.  27  M.  21. ;  19  A.  352, 

(3J  Section  12  does  not  say  that  the  copy  must  be  obtained 
for  purposes  of  appeal  nor  does  it  lay  down  that  applications 
should  be  by  the  appellant  or  some  dul&.  authorised  agent, 
23.  I.  C.  209. 

(4)  The  time  requisite  for  obtaining  copies  of  decree 
and  judgment  should  be  excluded  from  the  computation  of 
time,  Butin  computing  such  period  the  delay  in  making  the 
necessary  deposit  for  copying  charges,  cannot  be  allowed  to  be 
deducted.  10.  I.  C.  210 ;  29  A,  264 ;  49.  I.  C.  1000. 

(5)  The  date  of  the  decree  or  order  is  the  date  on-  which 
judgment  is  pronounced  for  purposes  of  this  section.  25  B.  442  ; 
1  C.  W:  N.  93. 

(6)  The  interval  between  the  date  on  which  the  copy  is 

ready  an(l  the  date  on  which  the  party  chooses  to  take  deli* 
Very  cannot  be  excluded.  9  C.  L.  R.  293.  ^ 

(?)  The  time  taken  to  obtain  a  copy  of  the  decree  and  the 
time  taken  to  obtain  a  copy  of  the  judgment  must  both  be  ex* 
eluded  except  where  these  two  periods  overlap  each  other;  and 
where  they  do  overlap  the  time  overlapped  shall  be  excluded 
only  once.  8M.L.J.  148;  12. 1.  C.  677;  38.  I.  C,  66. 

(8)  An  appellant  can  deduct  the  time  required  .for  obtain* 
ing  the  copy  of  the  judgment  as  well  as  the  copy  of  the  decree 
Although  he  has  applied  for  them  at  different  times,  provided 
foththe  applications  are  made  before  the  expiry  of  the-  period 
of  limitation  prescribed  for  filing  the  appeal. 

17. 1.  C.  393;  38. 1.  0.  66;  49.  I.  C.  961;  42. 1.  C.  965, 
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(i)  Discretion  of  Court. 

It  is  not  within  the  power  of  the  Court  to  nullify  the  effect 
of  Section  12,  and  the  operation  of  Section  12  is  different  from 
the  discretionary' power  contemplated  by  Section.  5.  An  ap¬ 
peal  preferred  with  copies  of  judgment  and  decree  which  were 
applied  for  after  the  expiry  of  the  time  fixed  for  appeal  could 
not  be  admitted  under  Section  5  of  the  Limitation  Act,  as  there 
was  no  sufficient  cause  for  not  preferring  the  appeal  within 
time.  The  Court  has  no  discretion  under  Section  12.  23  C.  W. 
N.  553  =  52.  I.  C.  082. 

13.  (1).  In  computing  the  period  of  limitation 
Exclusion  of  Prescribed  for  any  suit,  the  time  during 
iant’a'’f  absence  wkich  the  defendant  has  been  absent  from 
from  inciiV.si:nne  India,  shall  he  excluded. 

(2)  Where  there  are  more  persons  than  one  liable 
to  the  plaintiff’s  ftlaim  and  some  of  them  reside,  in  India, 
the  provisions  of  sub-section  (1)  shall  not  apply  to  per¬ 
sons  residing  in  India,  and  any  decree  or  judgment 
obtained  against  them  shall  not  debar  the  plaintiff  from 
suing,  on  the  same  cause  of  action,  the  persons  who 
were  absent  from  India,  on  their  return  to  lndin- 

(NOTES.) 

General. 

Section  Compared 

This  section  is  the  same  as  Section  13  of  the  old  Regulation. 
The  first  part  of  the  Section  corresponds  to  Section  13  of  the 
Indian  Limitation  Ac.t.  The  second  part  is  omitted  from  the 
Indian  Aft.  This  section  has  reference  only  to  the  absence  of 
the  defendant  from  India,  not  to  that  of  the  plaintiff.  Tt  con- 
■  fers  a  privilege  on  the  plaintiff  by  excluding  the  time  of  the 
defendant’s  absence.  If  the  defendant  actually  returns  to 
India,  the  ignorance  of  the  plaintiff  of  the  fact  of  such  return 
does  not  prevent  the  operation  of  limitation.  Absence  of  re¬ 
spondent  does  not  entitle  an  apDellant  to  the  benefit  of  Section 
13. 

TJ5AVANCORE  CASE  LAW  '  ' 

Section  applies  only  to  suits  and  not  to  appeals  and  applications, 
W.  Osborne?.  Atnthan  Yohnnnan.  1.  T.  L.  J.  203. 

Held  that  Section  13  of  the  Limitation  Regulation  applies 
only  to  suits  and  not  to  appeals  or  applications.  So  when  a  suit. 
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instituted  by  two  members  of  the  Mar  Thomraa  Syrian  Chris¬ 
tian  community  against  the  trustees  of  the  old  Protestant 
Church  at  Trivandrum  for  an  injunction  to  compel  them  to 
keep  open  the  Church  for  worship  when  plaintiffs  required, 
and  also  to  restrain  them  from  molesting  plaintiffs  during  wor¬ 
ship,  was  dismissed,  and  an  appeal  was  preferred  making  one 
of  the  trustees  alone  a  party  respondent,  one  of  the  remaining 
trustees  having  died  and  the  other  having  temporarily  left  for 
England,  it  was  held  that,  in  the  absence  of  an  express  pro¬ 
vision  in  the  trust  deed,  the  temporary  absence  of  a  trustee  in 
England  with  the  intention  of  returning  did  not  determine  the 
office  of  such  trustee.  Field  Jurther  that,  as  the  administration 
of  the  trust  was  vested  in  the  trustees  jointly,  all  the  trustees 
should  have  been  made  parties  in  appeal,  and  that  therefore 
the  appeal,  as  against  one  alone  of  the  trustees,  was  not 
maintainable;  that  the  omission  to  implead  the  other  trustees 
was  more  than  an  irregularity  and  that  <lhe  appellate  Court 
was  bound  to  see  that  all  necessary  parties  were  before  it, 

INDIAN  CASE  LAW. 

faj  Absence  to  be  specifically  pleaded  and  proved. 

In  order  to  have  the  benefit  of  this  section  the  plaintiff 
should  specifically  plead  the  absence  of  the  defendant  and  he 
should  also  strictly  prove  the  period  which  he  is  entitled  to 
deduct  under  this  section.  9. 1.  0.  568  =  9  M.  L.  T.  217. 
lb)  Absence  from  India— meaning- of.. 

'Absent  from  India”  do  not  necessarily  imply  “previous 
presences”  in  India.  Even  if  the  defendant  has  never  been 
present  in  India  he  comes  within  the  meaning  of«?this  section. 
25;  C.  496=2  C.  W.  N.  269  F.  B. 

(ci  Defendant  having  an  Agent  in  India. 

Thedefendant  having  in  India  an  agent  on  whom  the  sum¬ 
mons  can  be  served  does  not  prevent  the  applicability  of  this 
section.  14  C.  457  =  5  M.  I.  A.  234;  25  0.  496  =  2  C.  W.  N.  269 
F.  B. 

(il)  dcfsasional  visits. 

(1)  The  occasional  visits  of  the  defendant  to  British  India 
do  not  render  the  section  inapplicable.  1897  P.  R.  26. 

(2)  But  it  has  been  held  in  some  cases  that,  if  the  defendant 
jias  returned,  time  will  begin  to  run,  and  having  begun  toruq 
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will  continue  to  run,  although  he  should  go  abroad  again.  4 


(ej  Scope  of  the  Section. 

The  section  is  applicable  only  to  suits.  It  is  not  applicable 
to  proceedings  in  execution  of  a  sale.  So  the  section  is  not 
applicable  to  proceedings  taken  to  set  aside  a  sale  in  execu¬ 
tion.  3  A.  185. 

14.  (1)  In  computing  the  period  of  limitation 
is)on  of  prescribed  for  any  suit.,  the  time  during 
time oc proceed-  which  the  plaintiff  has  heen  prosecuting 
('oiirt”  witiiout  with  due  diligence  another  civil  proceeding, 
jurisdiction.  whether  in  a  court  of  first  instance  or  in  a 
court  of  appeal,  against  the  defendant,  shall  be  exclud¬ 
ed,  where  the  proceeding  is  founded  upon  the  same 
cause  of  action  and  is  prosecuted  in  good  faith  in  a. 
Court  which,  from  defect  of  jurisdiction,  or  other  cause 
of  a  like  nature,  is  unable  to  entertain  it. 

(2)  Such  reasonable  time  as  may  be  requisite 
for  going  from  the  Court  in  which  the  suit  was  first 
instituted  to  the  court  in  which  the  suit  is  re-institut¬ 
ed  shall  also  be  excluded. 

(3)  In  computing  the  period  of  limitation  pres¬ 
cribed  for  any  application,  the  time  during  which  the 
applicant  has  been  prosecuting  with  due  diligence 
another  civil  proceeding,  whether  in  a  court  of  first 
instance  or  in  a  court  of  appeal,  against  the  same  party 
for  the  same  relief,  shall  be  excluded,  where  such  pro¬ 
ceeding  is  prosecuted  in  good  faith  in  a  court  which, 
from  defect  of  jurisdiction,  or  other  cause  of  a  like 
nature,  is  unable  to  entertain  it. 

Explanation  I : — in  excluding  the  time  (luring 
which  a  former  suit  or  application  was  pending,  the 
day  on  which  that  suit  or  appication  was  instituted  or 
made,  and  the  day  on  which  the  proceedings  therein 
ended,  shall  both  be  counter), 
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Explanation  II : — For  the  purpose  of  this  Section 
a  plaintiff  or  an  applicant  resisting  an  appeal  shall  be 
deemed  to  be  prosecuting  a  proceeding. 

Explanation  III: — For  the  purposes  of  this 
Section,  misjoinder  of  parties  or  of  causes  of  action 
shall  be  deemed  to  be  a  cause  of  a  like  nature  with 
defect  of  jurisdiction. 

Explanation  1  V:~ The  court  in  which  the  suit 
is  re-instituted  shall,  for  the  purposes  of  sub-section 
(2)  determine  what  is  reasonable  time  for  going  from  one 
court  to  another.  What  is  reasonable  time  shall  be  a 
question  of  law. 

(NOTES.) 

Section  Compared. 

This  section  is  substantially  the  same  as  Section  14  of  the 
old  Regulation.  Instead  of  the  expression  “or  in  Court  of 
first  or  second  appeal”  after  the  word  “instance”  we  have  only 
the  words  “or  in  a  Court  of  appeal”  in  paragraph  1  of  the  new 
section.  Instead  of  the  expression  “formal  nature”  in  para¬ 
graph  1  of  the  old  Section  we  have  the  words  “like  nature” 
in  the  new  Section.  The  words  “in  computing  the  period 
of  limitation  prescribed  for  a  suit”  appearing  in  part. (2)  of 
Section  14  of  the  old  Regulation  are  omitted  in  the  new  section. 
In  Explanation  I  of  the  old  section  after  the  word  “pending" 
the  words  “or  being  made”  appear,  but  they  are  omitted  from 
the  new.  U  nder  Explanation  II  to  ths  old  section,  the  resistance 
should  be  on  the  ground  of  want  of  jurisdiction.  But  in  the 
new  section  the  words  “on  the  ground  of  want  of  jurisdiction” 
are  omitted.  Then  again  Explanation  II  of  the  new  section 
refers  to  the  resistance  by  a  plaintiff  or  an  applicant  but 
Explanation  II  of  the  old  Section  refers  only  to  the  resist¬ 
ance  by  the  plaintiff.  Explanation  III  has  been  newly  added. 
Explanation  IV  is  omitted  in  the  new  Regulation.  Under 
Explanation  IV  a  Court  includes  a  foreign  Court.  The  omis¬ 
sion  signifies  that  the  Legislature  now  intends  only  Courts  in 
Travancore  and  not  foreign  Courts. 

Section  14  (1)  is  the  same  as  section  14  (11  of  the  Indian  Limi¬ 
tation  Act.  Paragraph  (3)  is  the  same  as  Paragraph  (2)ofthe 
Indian  Act.  Paragraph  (2J  of  our  Section  is  omitted  ip. 
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tbe  Indian  Act  There  are  no  provisions  in  the  Indian 
Limitation  Act  corresponding  to  Explanation  IV  of  our  section 
14  of  the  Limitation  Regulation. 

According  to  Explanation  IV  of  the  old  Regulation  “Court” 
included  foreign  court.  The  omission  of  that  in  the  new 
Regulation  would  show  that  the  Legislature  wanted  to  include 
only  Courts  in  Travancore.  The  Court  in  Section  14  refers 
only  to  Courts  in  Travancore  and  does  not  include  foreign 
Courts.  Court  of  appeal  would  include  both  appellate  Court 
and  Court  of  second  appeal. 

For  the  section  to  appiy  the  previous  suit  must  have  been 
founded  on  the  same  cause  of  action  as  the  second,  if  not  the 
section  would  not  apply. 

Explanation  III  of  Section  14  of  the  new  Regulation  explains 
what  is  meant  by  want  of  jurisdiction  or  other  causes  of  a  like 
nature.  It  says  that  mi.s-joinder  of  parties  or  of  causes  of 
action  shall  be  deemed  to  be  a  cause  of  a  like  nature  with 
defect  of  jurisdiction. 

TRAVANCORE  CASE  LAW. 

Computation  of  Time. 

Pi-iot  suit  for  tlie  same  cause  of  action. 

(i)  Parvat.hi.  Parvnthi  v.  Moosa  Pareethu.  15.  T.  L.  J.  513 
=41.  T.  L.  R.  279  F.  B. 

A  decree  obtained  by  a  creditor,  ostensibly  against  a  Malabar 
Tarwad  has  been  got  vacated  or  discharged  in  a  subsequent 
suit  brought  by  a  junior  member  thereof  on  the  ground  that, 
in  accordance  with  the  provisions  contained  in  Section  25  of 
the  Nail-  Regulation  (S.  31  of  the  New  Regulation),  the  senior 
Anandravan  had  not  been  made  defendant  to  the  suit.  Held 
that  such  vacating  or  discharge  would  not  operate  to  revive 
the  first  suit  so  far  as  the  remedy  prayed  for  against  the  Tar¬ 
wad  was  concerned,  so  as  to  enable  the  creditor  to  get  the 
necessary  parties  impleaded  and  to  proceed  with  that  part  of 
the  suit  after  satisfying  tbe  requirements  of  Section  25  of  the 
Nail-  Regulation.  Held  further  that,  in  a  subsequent,  suit 
brought  on  the  same  cause  of  action  by  the  creditor,  satisfying 
the  provisions  of  Section  25  of  the  Nair  Regulation  and  pray¬ 
ing  for  a  decree  against  the  Tarwad,  the  creditor  was  not 
entitled,  in  calculating  the  period  of  limitation,  to  get  credit 
for  the  period  during  which  the  suit  brought  by  the  junior 
member  was  pending  decision. 
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,  (ii)  Etmmran  Krishiutru  v.  Narayanan  Mwlliamn.  15.  T.  L.  J. 
427. 

The  foreman  of  a  chitty  sued  the  defendants  on  an  unregis¬ 
tered  ohitty  bond  for  the  recovery  of  the  chitty  subscriptions 
in  a  lump,  on  5-3-1091,  alleging  that  they  had  defaulted  after 
the  eighth.  It  was  found  that  there  was  no  default,  and  that 
the  defendants  had  accouutod.  for  the  subscriptions  due  for 
12  instalments  in  full,  and  hence  the  plaintiff’s  suit  was  dis¬ 
missed,  in  special  appeal  on  8-6-1095  The  plaintiff  filed  ano¬ 
ther  suit  on  3-9-1095  For  the  subscriptions  from  the  13th 
instalments.  The  subscriptions  for  the  13th  and  the  14tli 
instalments  fell  due  on  30-8-1091  and  30-2-1092  respectively. 
The  claims  for  these  two  instalments  were  prime  facia 
barred  when  the  second  suit  was  instituted.  Held  that 
the  plaintiff  was  not  entitled  to  the  exclusion  of  the 
time  occupied  by  the  previous  litigation  and  the  present  suit 
was  barred  so  far  as  the  contributions  for  the  13th  and  14th 
instalments  were  concerned.  The  time  taken  by  a  prior 
litigation  could  be  excluded  under  Section  14  only  in  cases 
where  among  other  things  it  was  based  on  the  same  cause  of 
action  as  the  subsequent  suit  and  was  prosecuted  with  due 
diligence  and  good  faith  in  a  Court  which  from  defect  of 
jurisdiction  or  other  cause  of  a  formal  nature  not  affecting 
the  merits,  was  unable  to  entertain  it.  It  could  not  be  pretended 
that  a  suit  for  the  recovery  of  future  subscriptions  in  a  lump 
on  the  basis  of  default  from  the  13th  instalment,  was  based  on 
the  same  cause  of  action  as  a  suit  for  similar  relief  on  the 
basis  of  default  from  the  9th  instalment.  The  causes  of  action 
in  these  two  cases  were  different,  though  the  transaction  that 
gave  rise  to  them  was  identical.  It  would  not  bo  sufficient 
that  the  transaction  alone  which  gave  rise  to  the  two  different 
causes  of  action  was  identical.  Nor  can  it  be  said  that  the 
prior  litigation  was  one  which  the  Court  was  unablo  to  deter¬ 
mine  owing  to  defect  of  jurisdiction  or  other  causes  of  a 
formal  nature  not  affecting  the  merits.  Far  from  being  unablo 
to  decide  it,  the  Court  did  decide  it,  and  decided  it  adversely 
to  the  plaintiff.  There  was  clearly  no  defect  of  jurisdiction. 
The  dismissal  of  the  suit  on  the  ground  that  it  was  premature 
and  that  no  cause  of  action  had  accrued  to  the  plaintiff,  could 
not  be  regarded  as  a  disposal  of  the  suit  on  the  grounds  of  a 
formal  nature  not  affecting  the  merits. 

(iii)  Pakkearn  StrilAu  Mahummathu  v,  Vcdayadhan  Villai 
Krishna  Pi/iai.  15  T,  L.  J.  (76) 
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Held  that  the  exclusion  of  the  time  permitted  by  Sec,  L4  could 
not  be  availed  of  unless  two  conditions  among  others  were 
satisfied,  namely,  that  the  prior  proceeding  was  based  on  the 
same  cause  of  action  as  the  subsequent  suit,  and  that  the 
Court  before  which  it  was  pending  was  unable  to  decide  it 
from  defect  of  jurisdiction  or  some  other  cause  of  a  formal 
nature. 

(b)  Prior  Ke  venue  enquiry. 

Kanukkuduyan  Mathumil  v.  Mai/akoiuliui  Sumikkaruak 
7  T.  L.  ft.  147. 

On  the  death  of  the  plaintiffs  karanavan  in  1008,  the  Sir- 
kar  seized  the  properties  left  by  him  as  escheat.  Plaintiff  put 
in  a  claim  as  the  legal  heir  of  the  deceased  and  it  was  finally 
decided  in  his  favour.  He  then  brought  the  present  suit  to 
recover  the  plaint  properties  from  the  defendants  who  had 
been  in  possession  for  more  than  12  years  after  the  death  of 
the  plaintiff’s  karanavan.  The  defendants  pleaded  limitation. 
It  was  contended  for  the  plaintiff  that  if  the  12  years  period 
was  counted  from  the  date  of  the  final  decision  in  his  favour 
of  the  escheat  case  and  not  from  the  date  of  his  karanavan's 
death,  he  was  within  time.  Held  that  as  a  Revenue  enquiry 
cannot  be  brought  under  any  of  the  saving  clauses  of  the  Law  of 
Limitation  it  cannot  he  admitted  as  a  valid  plea  to  suspend  the 
operation  of  that  law.  The  reason  is  obvious,  viz.,  such  en¬ 
quiry  cannot  preclude  the  plaintiff  from  seeking  his  remedy 
in  a  Civil  Court.  It  is  a  well-known  rule  of  the  Law  of  Limit¬ 
ation  that  nothing  but  the  causes  expressly  enumerated  there¬ 
in  can  suspend  thb  operation  thereof,  1.  e.,  disabilities,  absence 
of  the  defendant,  fraud,  etc.  Revenue  enquiry  can  be  brought 
under  none  of  the  saving  clauses. 

(c)  Pendency  ot  petition  before  High  Court  against  defendant. 

&.  Vankitarama  Iyengar  v,  R,  Reyhunatha  Row  2  T.  L.  R.  98. 

Plaintiff  sued  for  damages  for  the  slanderous  words  alleged 
to  have  been  spoken  on  the  27th  Ani  1056.  The  plaint  was  not 
presented  within  the  period  of  limitation  prescribed  therefor 
by  Sen.  12  of  Regulation  III  of  1040.  The  plaintiff  therefore 
claimed  exemption  from  the  Law  of  Limitation  on  the  ground 
that  he  presented  a  petition  to  the  High  Court  complaining 
against  the  conduct  of  the  defendant,  that  the  petition  was 
disposed  of  by  the  High  Court  in  Adi  1057  and  that  the  time 
during  which  it  was  pending  ought  to  be  excluded.  Held  that 

(IS) 
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the  plaintiff  was  not  entitled  to  get  exemption  of  the  period 
during  which  his  petition  was  pending  in  the  High  Court. 
Under  See.  12  of  the  Regulation  III  of  1040,  the  plaintiff  ought 
to  satisfy  the  Court  that  he  was  “  prosecuting  a  suit  upon  the 
same  cause  of  action  buna  fide  in  any  Court  of  justice”  etc. 
The  presentation  of  an  application  praying  for  a  departmental 
enquiry  Was  not  “prosecuting  a  suit  upon  the  same  cause  of 
action. 

(d)  Prosecution  of  petition  before  the  Dcwau  (luring  pend¬ 

ency  of  litigation  in  Court. 

Human  Padmimnbhun  v.  The  Dewan  of  Travancore. 
11  T.  L.  R.  70. 

Plaintiff  sued  to  set  aside  a  decision  of  the  Revenue  author¬ 
ity  and  also  for  a  declaration  of  title  to  and  possession  of  the 
land  specified  in  the  plaint.  The  order  of  Revenue  authority 
was  on  27-5-1066  and  the  plaintiff  presented  the  suit  in  the 
Munsiffs  Court  in  1066.  The  plaint  was  withdrawn  on 
31-12-1066  for  presentation  to  the  District  Court  as  Sirkar  was 
deemed  to  be  a  necessary  party.  Before  filing  the  suit  in  the 
District  Court,  plaintiff  appealed  to  the  Dewan  against  the 
order  of  the  Revenue  authority  but  the  appeal  was  rejected  on 
25-4-1067.  On  the  30th  Thai  the  plaintiff  filed  the  suit.  Held 
that  the  suit  was  barred  as  it  was  filed  more  than  one  year 
after  the  decision  of  the  Revenue  authority.  Held  also  that 
the  plaintiff  could  not  be  permitted  to  give  himself  a  fresh 
starting  point  for  the  purpose  of  limitation  by  presenting, 
during  the,  pendency  of  the  litigation  in  Court,  a  petition 
to  the  Dewan.  Tne  plaint  in  the  case  having  been  returned 
by  the  Munsiff’s  court  for  presentation  to  the  proper  Court 
the  period  of  limitation  could  not  be  extended  by  the  plaintiff's 
thereafter  presenting  fresh  petitions  to  the  Revenue 
authorities. 

(e)  Pendency  of  proceedings  in  foreign  Courts. 

(i)  Varki  Varki  v.  Sappaiya  Viswanatha  It/en.  14  T.L.J.  123 

The  defendant  executed  a  pro-note  to  plaintiff*  a  hundi 
merchant  in  Cochin.  The  plaintiff  obtained  an  ex  parte  decree 
against  defendant  in  the  Munsiff’s  Court  of  Ernakulam.  The 
decree  was  taken  to  the  Vaikom  Munsiff’s  Court  for  execution. 
The, execution  was  allowed.  But  in  appeal  the  order  of  the 
Munsiff  was  reversed.  The  plaintiff  has  filed  this  suit  sub¬ 
sequently  on  the  plaint  pro-note  (and  not  on  the  foreign  judg¬ 
ment.).  Held  that  the  period  taken  in  the  Ernakulam  Munsiff’s 
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Court  for  the  previous  proceedings  which  proved  infructuous  for 
want  of  jurisdiction,  the  period  taken  in  the  Vaikom  Munsiff’s 
Court  in  attempted  execution  of  the  decree  of  the  Ernakulam 
Court  and  the  time  taken  in  appeal  from  the  decision  of  the 
Munsiff's  Court  in  the  said  execution  proceedings,  could  be  ex¬ 
cluded  under  Section  14  of  the  Limitation  Regulation.  Under 
Explanation  II  to  Section  14  of  the  Limitation  Regulation,  tho 
plaintiff  must  be  held  to  have  been  prosecuting  in  good  faith 
a  civil  proceeding  even  when  he  was  resisting  the  appeal  in 
the  District  Court.  As  to  the  contention  that  the  plaintiff’s 
suit  in  the  Ernakulam  Court  was  instituted  5  months  after  the 
decision  in  7  T.  L.  J.  293  and  as  such  the  plaintiff' should  have 
known  that  a  judgment  passed  by  a  Court  in  Cochin  against 
one  who  was  neither  a  subject  of  the  Cochin  State  nor  a  resi¬ 
dent  in  that  State  and  who  did  not  submit  himself  to  the 
jurisdiction  ot  that  Court  was  an  absolute  nullity  and  that, 
therefore,  there  was  no  good  faith,  it  was  held  that  in  some 
cases  gross  negligence  might  indicato  a  lack  of  good  faith  but 
ignorance  of  a  foreign  judgment  or  failure  to  understand  it 
correctly  was  not  necessarily  indication  of  gross  negligence. 
As  regards  the  contention  that  execution  proceedings  in  the 
Vaikom  Munsiff’s  Court  did  not  constitute  a  Civil  pioceeding 
as  the  decree  which  the  plaintiff  sought  to  execute  was  a 
nullity  and  the  Vaikom  Munsiff’s  court  had  no  jurisdiction  to 
execute  it,  it  was  held  that  the  Vaikom  Court  had  jurisdiction 
to  decide  whether  the  judgment  of  the  Ernakulam  Court  was 
passed  with  or  without  jurisdiction  and  its  decision,  if  it  was 
acquiesced  in,  would  have  bound  the  plaintiff.  A  civil  proceed¬ 
ing,  which  may  result  in  a  valid  and  binding  order  if  a  point 
of  jurisdiction  is  decided  in  a  particular  way,  must  be  a  Civil 
Proceeding  as  contemplated  by  Section  14  of  the  Limitation 
Regulation. 

(ii)  Varkki  Mathoo  v.  The  Demin  of  Cochin,  Kol.  p.  314. 

The  plaintiff  (the  Cochin  State)  as  trustee  of  the  Chottani- 
kara  Devaswnm  sued  for  renewal  of  two  Kanom  leases  of 
1028.  The.doi'unce  contended  infer  aha  that  the  suit  was 
barred  by  limitation  so  far  as  items  4  &  5  were  concerned  as 
the  defendants’  ancestor  had  openly  and  defiantly  denied  the 
right  of  the  Dovasymn  over  items  4  &  5  in  his  written  state¬ 
ment  in  a  suit  of  1048  brought  by  tho  present  plaintiff  in  the 
Cochin  Court  (which  had  no  jurisdiction)  for  redemption  of 
the  plaint  otties  apd  as  pply  7  years  yas  taken  up  for  tire 
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disposal  of  the  suit  of  1048  and  only  a  few  months  in  1077  by 
execution  proceedings.  The  present  suit  was  brought  30  years 
after  the  denial  of  the  right  of  the  Devaswom.  Held  that 
Section  14  excludes  the  time  occupied  in  prosecuting  proceed¬ 
ings  in  good  faith ,  with  due  diligence  in  a  court  which  from 
defect  of  jurisdiction  etc.,  was  unable  to  decide  it.  The  plain¬ 
tiff  in  order  to  sucked  must  show  that  18  ■  years  had  been 
occupied  by  the  suit'' of  1048  and  the  execution  proceedings 
therein.  The  evidence  showed  that  the  suit  was  pending  for 
7  years  and  that  only  a  few  months  in  1077  were  taken  up  by 
abortive  proceedings  in  execution  in  the  AUeppey  District 
Court.  The  extraordinary  delay  of  7  years  in  prosecuting  the 
suit  might  be  excused  under  Section  14  of  the  Limitation 
Regulation.  If  the  plaintiff  had  proved  that  a  period  of  11 
years  was  actually  taken  in  execution  proceedings  taken 
diligently  in  the  Cochin  or  Travanoore  Courts,  that  period  too 
could  no  doubt  have  been  deducted.  The  plaintiff  did  not 
provh^ the  latter.  -'Hence  if  the  defendant’s  ancestor's  denial 
of  title  in  H)48  he  &*VErhd  denial  and  if  12  years  is  the  limita¬ 
tion  period  within  which  the  Devaswom  ought  to  have  brought 
it«  suit  tor  renewal  or  redemption  of  items  4  and  5,  the  present 
suit  was  clearly  barred. 

(1)  Pendency  of  inter-pleader  suit. 

Mat.han  Mathan  v.  Narayanan  Velayudhan.  6  T.  L.  J.  232. 

A  suit  on  a  hypothecation  bond  was  instituted  more  than  12 
years  from  the»dateof  the  deed.  Plaintiff,  in  order  to  save 
limitation,  contended  that  the  period  of  the  pendency  of  an 
inter-pleader  suit  filed  by  the  bypothecatee  in  order  to  deter¬ 
mine  whether  plaintiff  or  sojne  other  was  entitled  to  the  money 
should  be  deducted  under  Section  14  of  the  Limitation  Regu¬ 
lation.  Held  that  the  plaintiff  was  not  entitled  to  the  deduction. 
In  order  to  obtain  the  benefit  of  Section  14,  the  plaintiff  must 
show  that  he  was  prosecuting  in  the  inter-pleader  suit  a 
proceeding  against  the  present  first  defendant  (the  hopotheca- 
tor).  -  The  plaintiff  was  not  doing  that  in  the  inter-pleader 
suit,  as  in  that  suit,  there  was  no  contest  at  all  between  the 
plaintiff  and  the  hypothecator. 

(k).  Time  taken  for  going  from  one  Court  to  another. 

(i)  Krishna  n  Maths  nan  v.  Raman  Krishna  n.  Kol.  p.  533' 
In  execution  of  a  decree  of  the  Alleppey  District  Court  the 
plaintiff  attached  the  plaint  properties  and  the  claim  petitions 
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presented  against  such  attachment  were  also  allowed.  Plain¬ 
tiff  then  sued  in  the  Thivuvellah  Munsiff's  Court,  just  within 
one  year,  to  set  aside  those  claim  orders.  Bat  that  Court 
erroneously  returned  the  plaint  for  presentation  to  the  Distr¬ 
ict  Court,  It  was  accordingly  filed  there,  but  that  0)urt  also 
returned  the  plaint  which  was  again  filed  in  the  Thiruvellah 
Munsiff’s  Court.  By  this  time  53 month#  had  elapsed  from  the 
date  of  the  claim  orders.  Held  that  it  was  doubtful  whether 
the  provisions  of  Sec.  M  of  the  Limitation  Regulation  would 
help  the  plaintiff  in  deducting  the  time  during  which  the  plain¬ 
tiff  was  prosecuting  the  first  suit  in  the  Munsiff’s  court  as 
that  Court  was  not  unable  to  entertain  the  suit  from  defect  of 
jurisdiction,  etc.  Held  further  that  even  if  the  time  spent  in 
the  Munsiff’s  court  in  the  first  suit  should  be  deducted,  so  al¬ 
so  the  time  taken  in  the  District  Court,  the  plaintiffs  suit 
would  he  out  of  time  by  at  least  18  days  and  that  11  days 
would  be  more  than  reasonable  time  for  a  party  to  go  from 
AUeppey  to  Thiruvellah.  ^ 

(ii).  Darn  Kammathi  Unraainya  Knmmathi  v.  Nura/tinf/a 
Pye  Almara  Pye.  14.  T.  L.  R.  206 
The  suit  was  for  recovery  of  property  purchased.  It  was  filed 
in  the  Munsiff's  court  (at  Shartalay)  on  the  last  day  of  the 
expiry  of  12  years  from  the  date  of  the  purchase.  It  was  ret¬ 
urned  for  presentation  to  the  District  Court,  directing  at  the 
•  same  time  that  the  court  fee  already  paid  will  be  given  credit 
for,  in  the  event  of  its  presentation  to  the  Voper  court  within 
two  months.  The  plaintiff  accordingly  filed  the  plaint  in  the 
District  Court  within  two  months  from  the  date  of  the  , order, 
but  4  months  after  the  expiry  of  the  limitation  period  prescribed 
by  law  for  such  suits,  and  the  District  Court  dismissed  the 
suit.  Held  that  the  plaintiff’s  suit  was  barred.  In  returning 
plaints  to  be  presented  to  the  proper  court,  no  "court  can  ex¬ 
tend  the  time  limited  by  express  law.  Section  14  para  2,  Ex¬ 
planation  III,  (Exp.  IV.  N.  R.)  allows  only  a  reasonable  time 
for  presentation  to  the  proper  court  of  a  plaint  returned  by 
another  court  on  discovery  of  want  of  jurisdiction. 

(h)  Time  occupied  by  appeal. 

(i).  C.  V.  Muthuswami  Iyer  v.  Meenammal  36.  T.  L.  R.  118 
The  plaintiff  appealed  against  the  Munsiff’s  order  to  the 
District  Judge,  who  returned  the  appeal  for  presentation 
proper  .court.  It  \yas  contended  for  the  j-espondeqt  tfyat. 
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to  the  the  time  occupied  by  the  appeal  in  the  Dis¬ 
trict  Court  should  not  be  given  credit  to.  Held  that  para¬ 
graph  3  of  Sec.  14  of  the  Limitation  Regulation  is  wide  enough 
to  cover  a  case  like  this.  The  words  “making  another  appli¬ 
cation”  in  the  expression  “the  time  during  which  the  appli¬ 
cant  has  been  making  another  appplication  for  the  same  relief” 
occurring  in  that  paragraph  have  to  be  construed  liberally 
and  are  used  simply  to  mean  “prosecuting  another  Civil 
Proceeding  whether  by  way  of  appeal  or  otherwise.” 

(ii) ,  Jauandan  Govimdnru  v.  KiruHnrn  Kiruttaru  11.  T.  L. 
J.  509  F.  B. 

Soon  after  the  passing  of  the  lower  Court’s  decree  against 
defendant,  he  moved  the  lower  Court  to  set  aside  that  decree 
by  applying  under  Section  103  C.  P.  C.  (o.  9.  r.  13.  of  the  new 
code).  His  petition  was  rejected,  and  his  appeal  from  that  order 
was  also  dismissed.  Then  he  appealed  from  the  decree  after 
the  tirhe  limited  by  law.  Held  that  the  proceedings  under 
Sec.  103  0,  P.  C.  could  not  constitute  “sufficient  cause”  under 
Sec.  5  of  the  Limitation  Regulation  and  the  delay  could  not  be 
excused.  The  argument  that  the  circumstances  contemplated 
in  Sec.  14  of  the  Regulation  would  ordinarily  constitute  “Suffi¬ 
cient  cause”  tor  not  presenting  an  appeal  within  the  period 
of  limitation  was  not  sound  as  the  language  of  Sec.  14  applies 
only  to  suits  and  not  to  appeals.  Even  accepting  it  as  correct, 
it  was  necessary,  that  before  the  appellant  petitioner  could 
claim  the  deduction  of  the  time  occupied  by  the  previous  pro¬ 
ceedings  he  should  satisfy  the  court  that  he  was  prose¬ 
cuting  the  previous  proceedings  “in  good  faith  in  a  court 
which  from  defect  of  jurisdiction  or  other  cause  of  a  formal 
nature  not  affecting  the  merits  was  unable  to  decide  it.  In 
this  case  the  allegations  of  the  petitioner  mentioned  in  his 
petition  under  Sec,  103  C.  P.  C.  were  false.  So,  a  reding  of 
Secs.  5  and  14  together  for  interpreting  the  words  “Sufficient 
cause”  as  used  in  Sec.  5  (Secs  4  &  5  N.  R.)  could  not  help  the 
petitioner. 

(iii)  T/iomman  Mathai  v.  Govimhm  Krishnun.  11.  T.  L.  J. 
119. 

An  appeal  was  presented  wrongly  in  the  District  Court.  It 
was  returned  for  presentation  to  the  High  Court.  The  pre¬ 
sentation  in  the  High  Court  was  after  the  time  prescribed  for 
preferring  ap  appea)  pgajnsf  thf  decree.  Held  that  Section  1,4  of 
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the  Limitation  Regulation  did  not  help  the  appellant.  Section  5 
(Sections  4  and  5  N.  R.)  applied  to  such  cases  and  in  order  to 
avail  of  the  benefit  of  that  section,  the  appellant  must  satisfy 
the  Court  as  to  the  existence  of  sufficient  grounds  for  non¬ 
presentation  of  the  app'ea).  in  time. 

(ji  Return  of  plaint  for  presentation  to  proper  court. 

(i)  Chunni  Makothu  v.  Aldiuthan  Kimju  Punickau.  21. 
T.  L.  R.  219.  F.  B. 

In  execution  of  a  decree  obtained  against  the  Karnavan  of 
the  plaintiff  by  the  jenmi  of  the  plaint  properties  for  arrears 
of  Michavarom,  the  plaint  properties  were  sold  in  Court 
auction  on  the  4th  Mausi  1076,  and  Were  purchased  by  the 
third  defendant.  The  sale  was  confirmed  on  the  5th  Panguny. 
Plaintiff  sued  to  cancel  the  said  sale  and  execution  proceed¬ 
ings  on  the  1st  Mausi  1077,  i.  e„  34  days  before  the  expiry 
of  one  year  from  the  date  of  confirmation  of  the  sale.  The 
Munsiff  returned  the  plaint  for  presentation  to  tljie  District 
Court  on  the  19th  Ami  1077.  The  suit  was  filed  in  the  District 
Court  accofdingly  on  the  14th  A.di  1077,  i.  e.,  25  days  after 
return  by  the  Munsiff.  The  District  Judge  dismissed  the  suitt 
holding  that  as  the  suit  was  fraudulently  under-valued  the 
plaintiff  was  not  entitled  to  the  benefit  of  the  indulgence 
allowed  by  Section  14  of  the  Limitation  Regulation  and 
that,  calculating  tho  period  of  limitation  bar  from  the 
date  of  the  sale,  the  plaintiff  was  out  of  time  also  in 
coining  to  the  Court.  In  appeal,  it  was  further  contended 
for  the  respondent  that  the  plaintiff  was  not  entitled  to 
credit  for  the  unexpired  portion  of  the  one  year’s  term,  i.  e„ 
34  days  remaining  at  the  date  of  the  filing  of  the  suit  in  the 
Munsiff’s  court,  as  the  indulgence  extends  only  to  the  date  of 
return  of  the  plaint  if  one  year  was  out  before  the  date,  Held 
that  as  the  suit  was  filed  in  the  Munsiff  s  court  in  good  faith, 
under  an  honest  though  mistaken  belief  formed  with  due  care 
and  attention,  the  plaintiff  was  entitled  to  the  indulgence 
allowed  by  Section  14  of  the  Limitation  Regulation  and  that 
in  computing  the  period  of  limitation  for  the  suit,  the  time 
between  the  filing  of  the  plaint  in  and  the  return  of  it  from 
the  Munsiff  s  court  must  be  excluded  under  the  said  seotion. 
That  limitation  should  be  calculated  from  the  date  of  confir¬ 
mation  of  the  sale  and  not  from  the  date  of  the  sale;  that 
plaintiff  was  entitled  to  credit  for  the  unexpired  portion  of  34 
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days  and  that  as  the  suit  was  filed  within  26  days  it  was 
within,  time.  The  ruling  in  14  T.  L.  R.  206  applies  only 
where  the  plaintiff  has  no  balance  nf  time  to  his  credit.  In 
such  eases  the  reasonable  extra  time  required  will  have  to  be 
fixed  with  reference  to  para  2  and  Explanation  III  of  Section 
14  of  the  Limitation  Regulation. 

(ii)  Kanakku  Kritshnan  Gooindun  v.  Abinn/tiiuni  Madhamn. 
Kol.  553. 

Plaintiffs  sued  to  set  aside  a  sale  deed  executed  by  the 
Karauavan  and  the  senior  Anandravan  in  contravention  of 
anUdampady.  The  sale  deed  was  dated  23-1-1069.  The  plaint 
was  filed  in  the  Munsiffs  Court  on  26-1-1080  and  was  returned 
for  presentation  to  proper  Court  on  12-2-1081.  Held  that  the 
plaintiff  was  entitled  to  treat  the  period  between  the  date  of 
presentation  of  the  plaint  to  the  Munsiff  audits  return  by  the 
latter  as  “  non-existent”  for  the  purpose  of  limitation.  In  this 
view  the  plaintiff  bad  on  the  latter  date  362  days  out  of  the 
twelve  years  to  his  credit  and  the  suit  in  the  District  Court 
was  brought  within  30  days  out  of  the  362  days.  The  suit 
was,  therefore,  not  barred.  (21.  T.  L.  R.  219  Poll,) 

(k)  Prosecuted  with  tlue  diligence. 

Oodayan  Martha ndan  v.  Padmanabhan  M-ithnonn .  12  T.  L.  R, 
151. 

-0' 

Plaintiff  was  the  foreman  of  afcoliitty  seherao  in  which  2nd 
defendant  a  junior  member  of  his  (2nd  defendant’s)  Tarwad, 
was  a  subscriber.  The  2nd  defendant  prizod  the  ticket  and 
executed  a  chitty  hypothecation  bond.  Plaintiff  assigned  this 
hypothecation  bond  to  a  third  party  who  sued  for  the  recovery 
of  the  subscriptions  which  2nd  defendant  had  allowed  to  fall 
into  arrears.  The  suit  was  dismissed  by  tbe  High  Court  on 
the  ground  of  want  of  ■  consideration.  The  Resent  suit  was, 
therefore,  brought  by  plaintiff  to  recover  the  money  due  to  him 
under  the  deed  of  hypothecation.  Hdd  that  the  suit  was 
maintainable,  that  the  invalid  assignment  did  not  cancel  the 
valid  title  ;  that  the  plea  of  ran  iuclicata  did  not  apply,  as  the 
plaintiff  in  the  present  _  suit  did  not  claim  through  the 
plaintiff  in  the  previous'fiiit  and  that  the  plaintiff  suit  was 
governed  by  Art.  109.  Segtjfon  14  of  the  Limitation  Regulation, 
which  allows  the  exclusidn  from  the  limitation  period  of  the 
time  occupied  in  the  prosecution  of  a  former  suit,  was  not  appli¬ 
cable  to  the  case.  It  could  hardly  be  held  in  the  circumstances 


Reg.  VI  of  I  100  (TJJAVANOOBE  limitation  regulation.)  105 

s.  14.5 

of  this  case  that  the  present  plaintiff  was  prosecuting  his 
claim  with  due  diligence  in  the  previous  shit  in  which  he 
appeared  simply  as  a  defendant. 

N.  B.  The  point  was  not  fully  considered,  as  the  plaintiffs 
claim  was  not  otherwise  barred. 

(b)  Application  to  suits  under  special  laws. 

Aii/uppun .  Muudan  v.  llatnumum.l  Hadar.  17.  T.  L.  R,  188*. 

The  plaintiffs  were  abkari  sub-renters  under  the  1st  defen¬ 
dant.  The  plaintiffs’  properties  wore  attached  at  the  instance 
of  the  1st  defendant’s  agent,  the  2nd  defendant,  under  Section 
10  ot  the  Abkari  Regulation,  I  of  1054,  for  arrears.  The  plain¬ 
tiffs  filed  a  suit  in  the  Munsiff’s  Court  for  removal  of  the 
attachment  etc.  The  plaint  was  returned  for  presentation  to 
the  District  Court.  The  plaintiff,  who  was  in  the  meantime 
prosecuting  before  the  District  Court  an  appeal  from  the 
Munsilfs  order  returning  the  plaint,  presented  the  plaint  only 
late.  Held  that  the  plaintiff  was  entitled  to  a  deduction  of  the 
whole  time  occupied  in  the  former  suit  including  the  time 
during  whidh  the  appeal  to  the  District  Court  was  pending. 

Held  further  that  the  geueral  exemption  provided  by  Section 
14  of  the  Limitation  Regulation  in  favour  of  bona  fide  prior 
litigations  which  proved  infructuous  may  be  applied  to  the 
limitation  provided  by  special  laws  such  as  the  Abkari  Regu¬ 
lation,  I  of  1054,  and  a  plaintiff,  who  appeals  within  the  pres¬ 
cribed  appeal  period,  ought*  to  be  taken  as  prosecuting  the  suit 
bona  fide  and  with  due  diligence  within  the  meaning  of  Section 
14  of  the  Limitation  Regulation. 

UNREPORTED  CASE  LAW. 
fa;  Reckless  uuder— valuation  of  suit. 

A.  S.  U  of-  WOH. 

Where  there  is  a  reckless  under-valuation  of'  a  shit  in  the 
first  Court  and  the  plaint  is  returned  for  presentation  to  the 
higher  Court  the  plaintiff  is  not  entitled  to  the  benefit  of  Sec. 
14,  for  it  is  made  not  bonafide. 

(b)  Time  taken  by  the  pendency  of  a  silk— when  can  be  excluded. 

S.  A.  15  of  1084. 

The  plaintiff  purchased  in  auction  sale  N’s  rights  to  get  back 
his  chitty  subscription.  N  had  already  assigned  his  chitty 
rights  to  P  who  obtained  a  decree  on  the  assignment  making 
U4) 
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plaintiff  and  foreman  parties.  Plaintiff  brought  a  suit  three 
years  after  the  termination  of  the  chitty  to  recover  the  money 
due  to  him.  Held  that  as  plaintiff  was  only  a  proforma  party 
in  the  former  suit  and  as  there  -was  no  decree  for  him  to  exe¬ 
cute  in  that  suit  but  only  a  finding  in  his  favour,  the  time 
occupied  in  prosecuting  the  former  suit  could  not  be  excluded, 
and  that  the  suit  brought  three  years  after  the  termination  of 
the  chitty  scheme  was  barred.  The  test  is  whether  the  plaintiff 
was  prevented  from  bringing  the  suit  earlier  by  reason  of  the 
pendency  of  the  former  suit. 

(o)  Time  taken  up  in  execution  proceedings  ■- .Exclusion  of. 

S'.  A.  163  of  ION 

Time  taken  up  in  prosecuting  suits  with  due  diligence  has 
to  be  deducted.  The  time  taken  up  in  execution  proceedings 
must  also  be  deducted  in  computing  the  period  of  limitation. 

C(i)  Applicability  of  the  section. 

S.  A.  70  of  loro 

This  Section  covers  only  cases  in  which  the  inability  of  the 
Court  to  entertain  the  former  suit  was  produced  by  any  cause 
not  connected  in  any  way  with  want  of  good  faith,  or  due 
diligence  in  the  plaintiff. 

INDIAN  CASE  LAW. 

(it)  Scope  of  the  Section. 

This  Section  has  no  application,  to  appeals.  19  C.W.N.  473  = 
28.  I.  C.  211. 

fb)  Civil  Proceedings. 

(1)  The  proceedings  in  a  Revenue  Court  do  not  fall  under 
Section  14  so  as  to  extend  the  period  of  limitation.  26. 1.C.  441. 

(2)  The  revision  petition  under  Section  115  C,  P,  C.  (Section 
89  of  our  new  code)  is  a  civil  proceeding  within  Section  14, 14. 
I,  0,  593. 

(e)  "When  the  cause  of  action  for  second  suit  is  different. 

The  essential  point  to  be  considered  in  an  application  under 
Section  14  is  that  the  previous  proceeding  was  founded  upon 
the  same  cause  of  action  as  is  sought  to  be  enforced  in  the 
subsequent  suit.  The  section  wouLd  not  apply  when  the  causes 
of  action  in  the  two  suits  are  entirely  distinct.  17  C,L,  J.  596  = 
20  I.  C.  513. 
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(d)  Computation  of  .suit. 

Where  a  suit  is  withdrawn  with  liberty  to  bring  afresh  suit 
the  limitation  for  the  latter  nevertheless  runs  from  the  date  of 
the  original  cause  of  action.  39  M.  936;  31. 1.  0.  234;  29  B,  219; 
20  C.  205, 

(e)  Sufficient  cause. 

The  circumstances 'contemplated  in  this  section  will  ordi¬ 
narily  constitute  a  sufficient  cause  in  the  sense  of  Section  5.  5 
A.  591. 

(f)  Application  of  section  to  appeal. 

This  section  has  no  application  to  appeals.  23  C.  325;  35,  I. 
C.  292.  Sec.  5  gives  a  larger  and  unfettered  power  to  the 
appellate  Court  in  respect  of  appeals.  The  Court  has  power 
under  Section  5  to  admit  an  appeal  presented  out  of  time,  pro¬ 
vided  the  appellant  satisfies  the  Court  that  he  has  sufficient 
cause  for  not  prosecuting  the  appeal  in  time,  5  A.  591 ;  10  A 
524 ;  10  A.  587. 

(2)  Although  this  Sec.  is  specifically  made  to  apply  to  suits 
and  applications  only,  yet  under  Section  5  the  appellate  Court 
has  power  to  exclude  the  time  during  which  an  appeal  has 
been  preferred  and  pending  in  a  wrong  Court.  .10  A,  587.  (592) 

Cg)  Ground  of  exemption  to  be  stated  in  plaint. 

The  plaintiff  should  allege  in  his  plaint  the  ground  of  exemp¬ 
tion  from  the  bar  of  limitation  under  this  section.  If  he  does 
not  do  it  he  will  not  be  allowed,  on  appeal,  to  take  advantage 
of  such  exemption.  9.  I.  C.  157  ;  17  M.  L.  J.  281. 

(hi  Plaintiff. 

For  this  section  to  apply  the  previous  suit  ought  to  have 
been  brought  by  the  plaintiff  in  the  second  suit  or  some  person 
through  whom  lie  claims.  The  dofendant  should  also  be  the 
same.  (Vide  Section  2  (7)  of  the  Limitation  Regulation). 

(j)  Due  diligence. 

A  litigant  who  takes  action  without,  taking  legal  advice  or 
consults  only  a  practitioner  of  inferior  standing  cannot  be  said 
to  have  exercised  due  diligence  within  Section  14.  But  when 
he  consults  a  leader  of  the  Bar  and  follows  his  advice  he 
cannot  be  said  not  to  have  exercised  due  diligence  merely  be¬ 
cause  the  Court  holds  that  the  advice  was  Vfrqng.  20,  I.C,  3, 
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Ck)  Another  Civil  proceedings. 

(1)  The  word  “civil”  is  opposed  to  criminal  .In  a  suit  to  set 
aside  an  order  of  a  Court,  the  period  during  which  the  plaintiff 
had  been  prosecuting  an  appeal  or  revision  against  the  order 
should  be  excluded.  2  A.  W.  N.  59. 

(2)  Time  taken  up  in  prosecuting  an  appeal  in  a  wrong 
Court  cannot  be  deducted.  25  B.  235. 

(1)  Against  the  defendant. 

(1)  The  time  during  which  a  former  suit,  not  against  the 
same  defendant  as  in  the  second  suit,  but  only  against  one  of 
them,  cannot  be  deducted.  5  W.  R.  281 ;  3  B.  182. 

(2)  But  it  has  been  held  that  this  section  would  apply 
where  the  plaintiff  in  the  second  suit  was  defendant  in  the  first 
suit.  1  W.  R.  310. 

(ml  Shall  be  excluded. 

The  whole  time  including  the  time  in  appeal  or  second 
appeal,  in  which  it  is  finally  determined  that  the  Court  in 
which  the  suit  was  first  launched  had  no  jurisdiction  ought  to 
be  deducted.  24  W.  R.  407  P.  C.  ;  20  W.  R.  380  P.  C. 

fnl  Prosecuted  in  good  faith. 

What  amounts  to  good  faith  is  to  be  decided  on  the  faots  of 
each  case.  For  the  purposes  of  Section  14  a  proceeding  would 
be  treated  to  have  been  prosecuted  in  good  faith  even  though  it 
was  founded  upon  an  error  of  law.  32. 1.  C.  616. 

[o]  Good-faith-question  of  fact  and  law. 

(1)  Whether  a  party  acted  in  good  faith  or  not  is  a  mixed 
question  of  law  and  fact  to  be  decided  on  the  facts  and  circum¬ 
stances  of  each  case.  When  a  plaint  is  presented  in  a  wrong 
Court  on  the  last  day  and  returned,  is  later  filed  in  right 
Court,  held,  that  the  plaintiff  is  not  entitled  to  the  benefit 
under  Section  14  as  the  error  is  notone  that  would  be  com¬ 
mitted  by  a  reasonable  and  prudent  man  acting  in  good  faith 
with  due  diligence.  The  Court  can  grant  the  indulgence 
allowed  by  Section  14  only  where  the  error  is  one  that  might 
be  committed  by  a  reasonable  and  prudent  man  exercising  due 
diligence  and  acting  in  good  faith.  36.  I.  C.  702. 

(2)  When  a  plaintiff  acted  in  good  faith  and  neither  the 
Court  nor  the  defendant  objected  to  the  cognizance  of  the  suit 
he  is  entitled  tq  the  benefit  of  Section  14,  40,  I.  C,  447, 
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(3)  Where  there  is  nothing  to  show  a  deliberate  or  reckless 
under-valuation,  Section  14  will  apply.  25 1.  C.  403. :  18. 1. 0.  92. 

(4)  If  it  is  a  case  of  reckless  under-valuation  Section  14  will 

not  apply.  14.  I.  C.  86 ;  53.  I.  C.  892.  • 

(5)  So  also  in  the  case  of  over-valuation,  if  the  plaint  is 
returned  for  presentation  to  the  inferior  court,  the  plaintiff  is 
entitled  to  the  benefit  of  the  section,  if  he  had  aoted  in  good 
faith.  7  O.  284. 

(6)  If  a  plaintiff  relies  on  Section  14  he  must  prove  that  he 
prosecuted  the  previous  proceeding  in  good  faith,  i.  e.,  with 
due  care  and  attention.  14.1.  C.  16. 

(7)  Presentation  of  an  appeal  in  a  wrong  Court  out  of 
ignorance  of  law,  the  facts  being  hilly  apparent,  is  not  prose¬ 
cuting  a  proceeding  in  good  faith.  10  A.  587. 

(8)  A  bona  fide  mistake  of  law'  upon  a  doubtful  point  of 
jurisdiction  or  procedure  as  much  entitles  a  person  to  the  bene¬ 
fit  of  Section  14  as  a  bona  ,/Wemistake  of  fact.  3  C.  W,  N.  233 

F.  B. 

(9 }  Time  occupied  by  a  suit  brought  and  prosecuted  bona 
fide  and  with  due  diligence  against  a  man  who,  it  appeared, 
had  died  before  the  suit  had  been  put  in,  can  be  deducted.  12 
W.  R.  45  =3  B.  L.  E.  233. 

[p]  Defect  of  jurisdiction. 

(1)  The  section  would  apply  only  when  a  Court  had  no 
jurisdiction  to  entertain  fa  former  suit,  but  not  where  it  had 
such  jurisdiction.  2  W.  E.  540. 

(2)  The  section  does  not  make  allowance  for  time  spent  in 
prosecuting  a  proceefing  which  the  law  does  not  permit  any 
Court  whatever  to  grant.  “  Defect  of  jurisdiction  ”  does  not 
cover  such  mistake  as  the  prosecution  of  an  appeal,  which  did 
not  lie  at  all  in  any  Court.  1864  W.  E.  371. 

lq]  Other  cause  of  a  li  kc  nature. 

(1)  The  words  “  other  cause  of  a  like  nature  ”  must  mean 
some  causa  analogous  to  detect  of  jurisdiction.  12  A,  207  =10 
A.  W.N.  76. 

(2)  Mis-joinder  of  causes  of  action  and  parties  is  a  cause 
of  a  like  nature  with  defect  of  jurisdiction.  (Vide  Explana¬ 
tion  III  to  the  Section).  The  joinder  of  claims  for  movable 
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'and  immovable  property  in  the  same  suit  and  want  of  leave 
of  the  Court  under  Section  44  C.  P.  C.=0.  2.  r  4  (0.  2  r  4  of  our 
new  code)  is  a  cause  of  a  like  nature.  22  M.  494;  22  A.  248 
F,  B. ;  23  C.  821 ;  19  M.  90  ;  20  M.  48  F.  B. 

(3)  “Misjoinder  of  parties  and  *'  defective  jurisdiction  " 
are  causes  of  a  nature  similar  to  defect  of  jurisdiction  within 
the  meaning  of  Section  14.  10  C.  86  ;  13  M.  4S1, 

(4)  The  words  ‘‘other  causes  of  a  like  nature”  include 
also  accidental  circumstances  beyond  the  control  of  the 
plaintiff  and  causes  not  arising  from  the  laches  on  the  part  of 
the  plaintiff.  17  W.  R.  266. 

(5)  In  cases  where  a  Court  had  really  no  judicial  cogni¬ 
zance  of  the  suit  until  a  preliminary  condition,  as  for  instance, 
the  production  of  the  sanction  of  Government  under  Section  7 
A  of  the  Old  Regulation  (Section  8  N.  R.)  is  satisfied,  it  is  a 
defect  of  jurisdiction  with  in  the  meaning  of  Section  14.  3  B. 
223. 

(6)  Time  occupied  by  a  suit  prosecuted  with  due  diligence 
but  dismissed  as  being  cognizable  by  the  Court  of  Small 
causes  may  be  excluded  when  a  fresh  suit  is  brought, 
16  M.  274. 

[r]  Para  [3]. 

(1)  Paragraph  (2)  (paragraph  (3)  F.  R.)  is  applicable  also  to 
execution  proceedings  18  B.  734 ;  2  A.  792  =  7. 1.  A.  167  P.  C. 

(2)  Where  an  application  for  execution  is  bona  Me  made  to 
a  Court  having  no  jurisdiction  and  proceedings  are  conducted 
the  decree  holder  will  be  entitled  to  a  deduction  of  the  time 
occupied  by  proceedings  in  such  courts.  20  C.  29  ;  2  A.  792  = 
7i  I.  A.  167  P.  C.;25  C.  594. 

* 

(3)  The  period  during  which  an  injunction  not  to  execute  a 
decree  is  in  force,  will  be  deducted  from  the  period  of  limita¬ 
tion  for  execution  of  the  decree,  38. 1.  C.  85. 

[s]  Prosecuting  another  Civil  Proceeding. 

(1)  '  There  is  no  reason  to  hold  that  a  person  should  be 
deemed  as  prosecuting  a  civil  proceeding  only  after  he 
has  instituted  the  proceedings  in  Court  and  during  the  time 
that  it  is  actually  pending  there.  The  time  during  which  lie 
has  been  taking  the  necessary  preliminary  and  preparatory 
steps  in  Court  for  institution  of  the  proceedings  may  also  be 
regarded  as.  time  during  vyhich  he  has  been  prosecuting  the 
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proceeding.  Therefore,  when  a  person  has  applied 
the  judgment  and  decree  or  order  in  order  to  enable  him  to  prefer 
an  appeal  against  that  order,  he  may  be  deemed  to  have  been 
“  prosecuting  a  civil  proceeding  ”  at  lea^t  during  the  period 
occupied  in  the  preparation  of  the  certified  copies.  7.  I.  C. 
775  ;  15  G.  L.  J.  160. 


[t]  Explanation  III. 

Explanation  III  has  apparently  made  no  provision  for  tbo 
case  of  a  non-joinder.  Where  a  suit  is  dismissed  for  non¬ 
joinder  (e.  g.  of  a  necessary  plaintiff)  Section  14  is  inapplicable. 
28  M.  338  ;  2  A.  207. 

<u)  Set-off. 

Plaintiff  is  entitled  to  deduct  the  period  of  pendency  of  a 
former  suit  in  which  he,  as  defendant,  was  urging  the  same 
claim,  as  he  is  now  preferring  as  plaintiff.  (1865)  1  W.  LI.  310. 
Butifinthe  former  suit  the  plaintiff  had  claimed  a  set-off, 
which  was  disallowed  on  technical  grounds,  Section  14  is  in¬ 
applicable.  13  C.  L.  R.  214. 

15.  (I)  In  computing  the  period  of  limitation 
i’MLisio»  of  Presci'ibed  for  any  suit  or  application  the 
!vh“u  Proceed-  inst^uti°n  or  making  of  which  has  been 
stayed  by  injunction  or  order,  the  time  of 
pended.  the  continuance  of  the  injunction  or 

order,  the  day  on  which  it  was  issued  or  made,  and  the 
clay  on  which  it  was  withdrawn,  shall  be  excluded. 

(2)  In  computing  the  period  of  limitation  prescri¬ 
bed  for  any  suit  of  which  notice  has  been  given  in  ac¬ 
cordance  with  the  requirements  of  any  enactment  for 
the  time  being  in  force,  the  period  of  such  notice  shall 
be  excluded. 

(NOTES.) 


Section  Compared. 

Section  15  Clause  (1)  is  the  same  as  Section  15  Clause  (1)  of 
the  old  Regulation.  There  is  no  provision  in  the  old  Regula¬ 
tion  corresponding  to  Section  15  (2.1  of  the  new  Regulation. 
Section  15  (1)  and  (2)  correspond  to  Section  15  (1)  and  (2)  of 
the  Indian  Limitation  A.ct.  But  the  words  “for  the  execution 
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of  a  decree”  after  “application”  appearing  in  the'  British  Sec¬ 
tion,  Clause  (V  do  not  find  a  place  in  the  corresponding  provi¬ 
sion  of  our  new  Regulation.  And  for  the  word  ‘'execution”  in 
the  Indian  Limitation  Act  Section  15  Clause  (1)  we  have  the 
word  “making.” 

An  important  amendment  has  been  made  in  this  section 
with  reference  to  the  computation  of  the  period  of  limitation. 
In  many  Regulations  of  the  State  it  is  provided  that  notice  of 
suit  should  be  given  to  Government,  or  Government  officers 
or  to  Municipal  authorities  or  to  other  bodies  before  a  suit  is 
filed  against  any  one  of  them.  In  some  cases  the  period  of 
limitation  is  very  small-three  or  six  months  So  the  present 
Section  15,  Clause  (2)  provides  that  the  period  of  notice  which 
may  be  prescribed  under  any  Regulation  shall  be  excluded. 
That  is,  if  under  the  Limitation  Regulation  the  period  is  six 
months,  a  party  will  have  nine  months  to  file  a  suit  against 
Government. 

Til  A  V  A  IN  CO  1{  E  CASE  LAW. 

[a  |  Section  controls  Sec.  333  C.  P.  C.  (Secs.  4t,  aiul  O.  31  rr.  8,  19 

of  the  new  code.) 

(\)  Kanakku.  Velai/tidhtw  Paramatiwaran  r.  Kuliamma  Pilled 
KaUamma  Pillai.  14  T.  L.  J.  501. 

Held  (following  14  T.  L.  R.  149  and  14  T.  L.  J.  186>  that  the 
provisions  of  the  Limitation  Regulation,  being  part  of  the  law 
of  procedure,  are  intended  to  govern  the  Civil  Procedure  Code. 
Hence  the  period  of  12  years  prescribed  under  Section  223 
C.  P.  C.  (Section  41  and  0.21  rr.  8,  19  of  the  new  Code)  is 
controlled  by  Section  15  of  the  Limitation  Regulation  and 
that  the  period  during  which  the  execution  of  the  decree  has 
been  stayed  by  injunction  order  ought  to  be  excluded.  If 
Section  15  does  not  control  Section  $23  C..P.C.  a  decree  holder 
may  be  prevented  from  executing  his  decree  altogether  in 
cases  where  an  injunction  order  remains  in  force  for  over  12 
years.  It  is  not  necessary  to  construe  the  applications  put  in 
by  the  decree  holder  after  the  order  staying  execution  is 
vaoated  as  applications  to  revive  or  continue  the  prior  applic¬ 
ations,  as  the  decree  holder  has  the  right  to  file  fresh  sub¬ 
stantive  applications  after  the  removal  of  the  stay  order.  The 
statute  of  limitation  is  one  that  takes  away  vested  rights  and 
should,  for  that  reason,  be  liberally  construed  so  as  to  advance 
and  not  retard  justice.  (28  T.  L.  R.  151  and  14  T.  L.  R.  149. 
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It  was  -further  held  that  an  objection  to  ail  application  ill 
execution  on  the  ground  of  bar  by  limitation  ought  to  be  taken 
at  once  and  if  not  so  taken  must  be  considered  to  ha\te  been 
waived  and  the  judgment-debtor  Cannot  be  permitted  to  raise 
the  plea  of  bar  by  limitation  in  a  subsequent  application  filed 
within  time, 

(ii)  Civil  Reoimon  Petition  No.  241 >■  of  Itm.  14.  T.L.J.  186. 

A  decree  was  passed  on  17-2-1085.  On  15-2-1093  the  decree- 
holder  applied  to  execute  the  decree  by  sale  of  the  defendant’s 
properties.  The  sale  which  was  held  on  5-10-1093  was  stop¬ 
ped  by  an  injunction  issued  in  another  suit.  The  injunction 
ceased  on  12-12---1097.  Held  that  the  period  from  5-10-1093  to 
12-12-1097  could  be  excluded  in  calculating  the  period  of  limita¬ 
tion  for  other  execution  proceedings,  as  during  this  interval 
the  decree  holder  was  prevented  from  executing  the  decree 
within  the  meaning  of  Section  15  of  the  Limitation  Regula¬ 
tion.  The  application  that  was  put  in  within  the  prescribed 
period  after  the  removal  of  the  injunction,  although  it  was  for 
attachment  of  certain  other  properties,  could  not  be  barred  for 
that  reason,  for  the  deoree  holder  had  the  choice  to  execute 
the  decree  in  any  way  provided  by  law ;  when  he  was  prevent¬ 
ed  to  follow  the  most  convenient  and  suitable  method  he 
could  not  be  compelled  to  adopt  any  other  method  which  was 
possible  but  which  might  or  might  not  prove  effective. 

Section  15  of  the  Limitation  Regulation  controls  Section  223 
O.  P.  C.  (Section  41  and  O.  21.  rr.  8  &  19  of  the  New  Code).  Both 
are  general  Regulations  and  cannot  be  called  special  laws. 

<bj  Section  does  not  quiO|fy  section  206  C.  P.  C.  [O.  20.  r.  12  (1) 

ol  the  new  Code.] 

Mam  mail  Mu  Meant  v,  Mukkaru  Mukku.  7.  T.L.J  245=* 

.  33.  T.  L.  R.  258. 

Held  that  Sections  15  and'  16  cannot  be  held  to  qualify  the 
provisions  of  Section  206  C.  P.  C.  (O.  20.  r,  12  (1)  of  the  new 
Code);  that  under  Section  206  C.  P.  C.'  only  three  years  mesne 
profits  can  be  awarded  and  that  even  if  the  decree  allows 
mesne  profits  to  the  date  of  delivery,  this  must  be  taken  to  be 
subjbot  to  the  implied  period1  of  limitation  mentioned’  ih  Sec¬ 
tion  206  C.  P.  C. 
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(c)  Injunction  -  i  f  includes  attachment. 

Kumaran  Ktimauiii,  v.  Muthevan  Tkavusiiimthu.tlA.  T,  L.R.  12 

X  obtained  a  decree  against  Y  in  1073.  Z  obtained  a  decree 
against  X  in  1079  and  attached  the  former  decree  on  1-4-1081. 
The  last  application  under  Section  218  0.  P.  0.  (Sections 
35,36,37;  0.21.  r.  4  of  the  new  code)  to  take  step  in  aid  of 
execution  of  the  first  decree  was  granted  on  11-1-1078  and  the 
records  wero  received  by  the  execution  Court  on  3-4-1078.  Z 
applied  for  execution  of  the  1st  decree  on  21-3-1083  which 
application  was  dismissed  as  time-barred.  Held  that  in  com¬ 
puting  the  period  of  limitation  under  Art.  153  Clause  (4)  [Art. 
166  Clause  (5)  N.R.]  the  words  “the  date  on  which  such  order 
was  carried  out”  therein,  ought  to  be  construed  as  including 
the  date  on  which  the  records  were  received  by  the  execution 
court  in  cases  of  transmission  of  decrees  for  execution  under 
Section  218  C.  P.  C.  ;  that  the  attaching  decree  holder  is  entit¬ 
led  to  take  all  steps  necessary  for  the  realization  of  the  at¬ 
tached  decree  as  if  he  were  the  decree  holder.  Held  further 
that  Section  15  of  the  Limitation  Regulation  is  intended  to 
remove  the  hardships  of  litigants  who  are  under  a  disqualifi¬ 
cation  to  make  the  necessary  application  by  reason  of  a  pro¬ 
hibitory  order  and'  not  to  extend  the  time  in  tavour  of  per¬ 
sons  who  have  not  been  so  prohibited  but  who  are  entitled  to 
make  the  application  themselves  as  representing  the  rights  of 
the  prohibited  persons.  It  is  also  doubtful  whether  even  the 
first  decree  holder  could  obtain  an  extension  of  time  for  exe¬ 
cution  simply  because  the  first  decree  was  attached  by  the 
second  decree-holder. 

(d)  Application  to  set  aside  ex  -parte-whethcr  could  be  excluded. 

Mathu  Malhu  v.  Thomi  Ponoase.  7.  T.  L.  -J.  9. 

An  ex  parte  decree  (a  registered  one)  was  passed  on 
14-11-1080.  The  first  application  to  execute  it  was  made  on 
1-7-1083  and  it  was  dismissed  on  17-10-1083.  On  4-2-1086 
the  judgment  debtor  applied  to  have  the  ex  parte  decree  set 
aside ;  but  that  petition  was  rejected  qn  23-7-1086.  On  23-10- 
1089  the  present  application  was  made  for  the  execution  of 
the  decree.  Held  that  the  period  during  which  the  applica¬ 
tion  to  set  aside  the  ex  parte  decree  was  pending,  could  not  be 
excluded  as  the  case  did  not  fall  under  Section  15  of  the  Limi¬ 
tation  Regulation,  there  being  no  injunction  order  staying  the 
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execution  of  the  decree.  Held  f  urther  that  if  the  latter  appli¬ 
cation  were  treated  as  a  revival  of  the  former  one,  it  would  be 
governed  by  the  rule  of  limitation  in  Art.  152  (Art,  165  N.  R.) 
and  would  be  barred,  having  been  brought  more  than  three 
years  after  the  right  to  apply  accrued.  Th.e  right  to  apply 
accrued  on  the  day  on  which  the  application  to  have  the  ex 
■parte  decree  set  aside  was  rejected, 

UNRE PORTED  CASK  LAW. 

(»).  Pendency  of  suit  to  set  aside  attachment  effected  in  another 

suit— Ef  fect  of  in  the  execution  of  the  decree  in  the  latter 

suit. 

Pmemlinf/R  No.  3  of  tOM. 

On  a  pro-note  executed  by  a  deceased  brother  of  defendants, 
plaintiff  obtained  a  decree  on.  8-1-1087.  Before  decree  the 
plaintiff  had  made  an  attachment  before  judgment  of  the  pro¬ 
perties  of  the  deceased  (movables).  The  4th  defendant’s  son 
sued  on  17-1-1087  to  set  aside  the  attachment  and  the  suit 
was  disposed  of  on  3-8-1091.  Plaintiff,  decree-holder,  put  in 
the  first  execution  application  on  26-4-1092,  i.  e.,  more  than 
five  years  after  the  date  of  the  decree.  Held  that  as  tho  decree 
holder  was  not  obstructed  by  the  judgment  debtors  in  execu¬ 
ting  the  decree  against  the  assets  of  the  deceased  besides  the 
attached  movables,  and  as  there  was  no  injunction  or  order 
staying  the  making  of  the  present  application  within.  Section 
15  of  the  Limitation  Regulation,  the  application  was  barred, 
and  the  time  during  which  the  said  suit  was  pending  could 
not  be  excluded. 

(b).  Stay  of  execution-1  imc  of  Its  continuance  to  be  excluded. 

S.  A.  4!)!)  of  ms. 

Held  that  the  period  during  which  the  execution  of  a  decree 
was  stayed  should  be  excluded  under  Section  15  in  computing 
the  period  of  limitation. 

INDIAN  CASE  LAW. 

in).  An  order  of  attachment. 

An  order  of  attachment  issued  by  a  Court  whether  before 
or  after  judgment  prohibiting  tho  creditor  from  recovering 
and  the  debtor  from  i  paying  the  debt,  is  notan  order  staying 
institution  of  a  suit  within  the  meaning  of  Section  15. 13.  A.  76; 
42  M.  637;  50  I.  O.  333  ;  14  A.  162;  40  I.  C.  816.  But  in  30.  I.C. 
587  it  was  hold  .that  an  attachment  of  a  decree  under  O,  21 
r.  53  C.  P,  0.  (O.  21.  r.  51  (1,2, 4,5)  of  our  pew  code)  operates  gs  g 
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stay  of  execution  of  the  decree  by  order  of  Court  and  the  time 
during  which  it  was  under  attachment  should  be  deducted  in 
computing  the  period  of  limitation  for  execution. 

(b)  Execution  of  a  decree— stay  of. 

(1)  Where  the  execution  of  a  part  of  a  decree  alone  has 
been  stayed  by  the  appellate  Court  the  decree  holder  is  en¬ 
titled  under  Sec.  15  to  exclude  the  period  of  stay  in  comput¬ 
ing  time  for  another  execution  application,  38  B.  153- 
21.  I  C.  713;  46. 1.  C.  399. 

(2)  Where  a  decree  holder  is  prevented  by  an  injunction 
from  executing  his  decree  he  must  apply  for  execution  within 
three  years  from  the  termination  of  injunction  period,  to  save 
his  decree  from  beim;  barred.  56.  I.  C.1006. 

(a)  Clause  2,  Kotice -Section  SO  0.  P.  C.  (Sec.  05  of  our  code.) 

In  adding  clause  (2)  the  legislature  has  acted  on  the  view 
that  the  purpose  of  Section  80  C.  P.  C.  (Section  65  of  our  new 
Code)  is  to  give  notice  and  facilitate  compromise,  but  not  to 
shorten  the  period  of  limitation.  W~here,  e.  g.,  the  period  of 
limitation  is  only  30  days,  the  deduction  of  two  months  ("vide 
Section  80  C.  P.  0, "“Section  65  of  our  new  Code)  on  account 
of  notice  negatives  the  right  of  suit.  This  clause  permits  the 
period  of  notice  to  be  excluded  in  case  of  all  suits  of  which 
notice  is  required  by  law  to  be  given.  38. 1.  C  600.  • 

16.  In  computing  the  period  of  limitation  pres- 
Kxciusimi  of  cribecl  f°7'  a  Sllit  or  f°r  any  application  for 
which  d"0oeedK  Possession  ^y  a  purchaser  at  a  sale  in 
iiiKs°to setTside  execution  of  a  decree,  the  time  during 
avependint!-^16  which  a  proceeding  to  set  aside  the  sale 
has  been  prosecuted  shall  be  excluded. 

(NOTES.) 

General. 

Section  compared. 

This  section  is  the  same  as  Section  16  of  the  old  Regula¬ 
tion  but  the  words  “the  judgment  debtor  or  any  other  person 
interested  in  the  property"  have  been  omitted  from  the  new 
Section.  The  expressions  “or  for  any  application"  and  ‘‘or 
any  other  person  interested  in  the  property"  were  added  to 
f-.h@  old  Regulation  by  Regulator}  Y  of  1068. 
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Same  as  Section  16  of  the  Indian  Limitation  Act,  but  the 
words  “or  for  any  application”  are  omitted  from  the  British 
Indian  Limitation  Act. 

The  Section  contemplates  suits  governed  by  Arts.  125  and 
126,  The  section  applies  whether  the  person  suing  to  set 
aside  the  sale  is  the  judgment  debtor  or  any  other  person.  In 
suits  for  possession  of  immovable  property  by  a  purchaser  at 
a  sale  in  execution  of  a  deoree,  limitation  will  not  reckon  dur« 
ing  the  time  the  judgment  debtor’s  case  to  set  aside  the  sale 
was  pending  in  the  civil  Court. 

TRAVANCORE  CASE  LAW. 

(„)  The  Section  does  not  quail fy  Sec.  200  C.  P.  Q.  (O.  20  r.  12  ft) 
ot  the  new  Code.) 

Mmhnmli  Mukkaru  v,  Mukkuru  Makkv,  32.  T.  I,.  R.  258  « 
7  T.  L.  .1.  245. 

fSee  Section  15  xitpra) 

()>)  Period  of  pendency  of  application  to  set  aside  sole  In  exeou. 
tlon  of  decree  to  be  excluded. 

Pulimuknthim  Chit-ha  mbarathann  v.  Kanakkn  Thampi 
.Kridinqn  Kumaran.  25  T.  L,  R.  99, 

The. plaintiff  purchased  in  1068  in  Court  auction  the  plaint 
lands  whioh  were  sold  in  pursuance  of  a  decree  against  the 
first  defendant,  the  Karanavan  of  the  7th  defendant  (in  this 
suit).  The  plaintiff  got  symbolical  delivery  in  1069.  The  7th 
defendant  brought  a  suit  for  setting  aside  the  sales  but  failed 
up  to  the  High  Court.  The  plaintiff  brought  the  present  suit 
on  13-6-1082  for  recovery  of  possession  of  the  property.  HHd 
that  the  suit  was  not  barred  by  limitation  ;  that  in  computing 
the  period  of  limitation  for  a  suit  for  possession  by  a  purchaser 
at  a  sale  in  execution  of  a  decree,  the  time  during  which  any 
person  interested  in  the  property  had  been  prosecuting  a  pro¬ 
ceeding  to  set  aside  the  sale  should  be  excluded  under  Section 
16  of  the  Limitation  Regulation.  The  circumstances  that 
symbolical  delivery  was  made  to  the  purchaser  had  nothing  to 
do  with  the  question  of  the  exclusion  of  the  above  period. 

UNREPORTED  CASE  LAW. 

Suit  by  judgment-debtor's  vendee  -time  of  Its  continuance  fo  he 

(‘winded, 
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8.  A.  42  of  1099. 

A  suit  was  brought  by  the  judgment  debtor’s  vendee  to  set 
aside  an  auction  sale  held  in  execution  of  a  decree.  Held  that 
the  period  covered  by  the  suit  should  excluded  in  computing 
the  period  of  limitation  for  an  application  by  deoree-halder  for 
delivery  of  possession. 

INDIAN  CASE  LAW, 

Proceeding, 

The  word  “  proceeding  ’’  in  the  section  is  comprehensive  and 
includes  a  suit  as  well  as  application.  2L  0.  W.  N.  304  *’«■  38 
I.  C.  547. 

17.  (1)  Where  a  person  &  ho  would,  if  he  were 
riTi'c-t nr le'uii  living,  have  a  right  to  institute  a  suit  or 
iMsfow  Hgi*t  to  make  an  application,  dies  before  the  right 
siu.  aMiius.  accrueSj  the  period  of  limitation  shall  he 
computed  from  the  time  when  there  is  a  legal  repre¬ 
sentative  of  the  deceased  capable  of  instituting  or 
making  such  suit  or  application. 

(2)  Where  a  person  against  whom,  if  he  were 
living,  a  right  to  institute  a  suit  or  make  an  application 
would  have  accrued  dies  before  the  right  accrues,  the 
period  of  limitation  shall  be  computed  from  the  time 
when  thera  is  a  legal  representative  of  the  deceased 
against  whom  the  plaintiff  may  institute  or  make  such 
suit  or  application. 

(3)  Where  the  right  to  sue  or  to  make  an  appli¬ 
cation  had  already  accrued  before  the  death  of  the 
person  to  or  against  whom  such  right  accrued,  the 
interval  between  the  day  of  his  death  and  the  day  on 
which  the  legal  representative  comes  into  existence 
shall  be  excluded  from  the  computation  of  the  period  of 
■limitation  prescribed  by  this  Regulation 

(4)  Nothing  in  sub-sections  (1),  (2)  and  (3)  ap¬ 
plies  to  suits  to  enforce  rights  of  pre-emption  or  to 
suits  for  the  possession  of  immovable  property  or  of  an 
hereditary  office, 
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IU  lustration. 

A,  the  head  of  mutt,  or  a  monastery,  dies  on  tho  1st  Modoni, 
1095.  The  amount  of  a  bond  executed  by  B  to  A  as  the  head 
of  the  institution  falls  due  on  the  15th  Medorn  1095.  According 
to  the  rules  of  the  institution,  0  was  elected  or  appointed 
successor  of  A  on  the  30th  Thulam,  1096.  The  limitation  pres¬ 
cribed  for  the  suit  on  the  bond  shall  begin  to  run  from  the  day 
following  the  30th  Thulam,  1096. 

(NOTES.) 

General. 

Section  compared. 

This  section  is  the  same  as  Section  If  of  the  old  Regulation 
and  same  as  Section  17  of  the  Indian  Limitation  Act  except 
that  in  the  Indian  Act  there  is  no  provision  corresponding  to 
clause  (3)  of  Section  17  of  our  Regulation.  This  makes  very 
great  difference  in  the  operation  of  this  section.  The  British 
section  applies  only  to  cases  of  death  occurring  before  the 
right  to  sue  accrues,  but  our  section  relates  not  only  to  such 
cases  but  also  to  cases  where  the  death  occures  subsequent  to 
the  right  to  sue  accrues,  (vide  clause  3).  Neither  this  See.  nor 
sections  6,  7  and  8  apply  to  suits  for  pre-emption.  The  policy 
ot  the  Legislature  is  that  suits  for  pre-emption  .should  bo 
brought  with  as  little  delay  as  possible. 

Legal  representative— Meaning  of. 

Legal  representative  is  defined  in  Section  2  (11)  of  the  now 
O.  P.  C.  thus  : — 

‘Legal  representative  means  a  person  who  in  law  represents  the 
estate  of  a  deceased  person,  and  includes,  where  a  party  sues 
or  is  sued  in  a  representative  character,  the  person  on  whom 
the  estate  devolves  on  the  death  of  the  party  so  suing  or  sued,” 
A  legal  representative  is  one  in  whom  all  the  rights  and  duties 
of  a  deceased  person  are  centered  ;  or  one, in  whom  the  deceas¬ 
ed  lives,  not  as  a  physical  person  but  as  a  legal  personality. 
In  other  words,  a  person  who  represents  a  deceased  in  all  his 
legal  relations  with  the  world,  is  a  legal  representative  of  that 
deceased.  (See  Maine’s  Ancient  Law,  p.  178;  Mujamdar  on 
Hindu  Wills,  p.  441). 

INDIAN  CASE  LAW. 

(a )  Scope  of  the  Section. 

This  section  must  be  read  in  connection  with  Section  6.  The 
operation  of  the  earlier  section  must  be  read  as  qualified  by 
and  subject  to,  the  exception  contained  in  the  later  section. 
'  (9  C.  W.  N.537.) 
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(b)  “Person  capable  ol'  instituting  or  making  such  suits”  etc. 

The  words  “a  person  capable  of  instituting  or  making  such 
suit”  etc.  in  Section  17  mean  a  person  not  under  legal  dis¬ 
abilities  mentioned  in  Section  6.  It  cannot  refer  to  incapacity 
arising  from  want  of  means  or  absence  of  other  physical 
causes.  20  B.  15  (44). 

18.  Where  any  person  having  aright  to  institute 
Kiini't of fnmd  a  sutt  or  Make  an  application  has,  by 
means  of  fraud,  been  kept  from  the  know¬ 
ledge  of  such  right  or  of  the  title  on  which  it  is  founded, 
or  where  any  document  necessary  to  establish  such 
right  has  been  fraudulently  concealed  from  him, 

the  time  limited  for  instituting  a  suitor  making  an 
application. 

(a)  against  the  person  guilty  of  the  fraud  or 
accessory  thereto,  or 

(b)  against  any  person  claiming  through  him 
otherwise  than  in  good  faith  and  for  a  valuable  con¬ 
sideration,  shall  be  computed  from  the  time  when  the 
fraud  first  became  known  to  the  person  injuriously 
affected  thereby,  or,  in  the  case  of  the  concealed  docu¬ 
ment,  when  he  first  had  the  means  of  producing  it  or 
compelling  its  production. 

(NOTES.) 

General. 

Section  Compared 

This  scotion  is  the  same  as  Section  IS  of  the  old  Regulation 
aajd  Section  18  of  the  Indian  Limitation  Act.  The  principle 
on  which  this  section  is  enacted  is  that  the  right  of  a  party 
,  .  datfraudesd  cannot  be  affected  by  lapse  of  time  or  by- anything 
else  done  or  omitted  to  be  done  by  him,  so  long  as  he  remains, 
without  any  fault  ofi  his  own,  in  igAdrahCe  of  the  fraud  which 
has  been  committed. 

TRAVAJfCORE  CASE  LAW. 

(a)  Eiud  of  fraud  contemplated  by  the  section. 

Keruian  Nedakandlmn  v.  Kunju  Tlwmr  Nnikkar.  7.  T.  L.  R, 
117. 
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Held  that  in  order  to  constitute  a  case  of  fraud  under  Section 
18.  which  takes  a  case  out  of  the  operation  of  the  statute  of 
limitation,  it  is  not  sufficient  that  there  should  be  merely  a 
tortious  act  unknown  to  the  injured  party  or  enjoyment  of 
property  without  title  while  the  rightful  owner  is  ignorant  of 
his  claims;  but  there  should  be  some  abuse  of  a  confidential 
position,  some  intentional  imposition  or  some  deliberate  con¬ 
cealment  of  facts.  Plaintiff’s  ignorance  of  accrual  of  his 
right  of  action,  unless  brought  about  by  the  defendant’s  fraud, 
will  not  prevent  the  time  from  running  against  him.  The  effect 
of  time  bar  cannot  be  got  rid  of  simply  by  asserting  ignorance. 
No  man  is  at  liberty  to  shut  his  eyes  to  information  within  his 
reach  and  thus  lengthen  indefinitely  the  period  of  limitation 
within  which  he  should  make  his  claim.  A  plaint  alleging 
vaguely  a  case  of  fraud,  without  a  detailed  statement  ot.  the 
circumstances  constituting  such  fraud,  does  not  satisfy  the 
requirements  of  law,  and  the  courts  should  insist  upon  distinct 
statements  of  facts  in  the  pleadings.  The  plaintiff  must  state 
the  occasion  for  the  discovery  of  the  fraud,  or  the  circumstances 
which  led  to  it. 

(b)  Section  governs  Article  78  (Art,  88  N.  14.) 

Eapmi  Putman  v.  Korutha  Maria.  10.  T.  L,  R.  95  F.  B. 

The  plaintiff,  a  member  of  the  Church  of  England  sued  for 
a  decree  annulling  bis  marriage  with  the  first  defendant  on  the 
ground  that  he  was  induced  to  marry  the  said  defendant  who 
was  insane  by  misrepresentation  and  fraud  of  the  2nd  defen¬ 
dant,  the  plaintiff’s  uncle.  Held  that  Art.  78  (Art  83  N.  R  ) 
applied,  and  the  plaintiff's  suit  which  was  brought  nine  years 
after  the  cause  of  action,  was  barred.  The  provisions  of  Art, 
78  could  not  be  taken  to  mean  that  the  cause  of  action  arose  at 
any  time  the  plaintiff  might  casually  or  accidentally  learn  that 
he  had  been  tho  victim  of  a  fraud.  Such  an  interpretation 
would  practically  place  no  limit  of  time  on  the  setting  aside  of 
a  contract  and  would  be  most  unreasonable.  The  Regulation 
imposes  a  condition  on  the  plaintiff  via  ,tbat  he  must  show  that 
he  “has  by  means  of  fraud  boon  kept  from  the  knowledge’’  of 
bis  right  in  order  to  claim  .the  benefit  conferred  by  Art.  78, 
fSee  Sec.  18).  Art.  78  of  the  Limitation  Regulation  is  governed 
by  Sec.  18  of  tlie  Regulation.  The  plaintiff  cannot  say  that  the 
defendants  have  by  means  of  fraud,  sinoe  bis  marriage,  pre¬ 
vented  him  from  learning  that  fraud  and  misrepresentation  had 
(Hi) 
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been  practised  on  him  by  the  2nd  defendant.  The  plaintiff  has 
not  proved  that  he  was  prevented  by  the  defendants  from  ob¬ 
taining  the  information  on  which  his  suit  rests,  and  as  such  he 
is  barred. 

(<0  Suit  to  set  aside  revenue  sale 

(rotunda  Kuimul  Padmuuablta  Kaimtd.  v.  The  .Demin,  of  Tra- 
mmore.  38  T.  L.  R.  249  -14.  T.  L.  J.  60, 

The  plaintiff  sued  on  7-5-1091)  to  cancel  a  revenue  sale  of  the 
plaint  property,  which  took  place  on  25-1-1094  and  for  which  a 
certificate  was  granted  on  27-4-1C94  on  the  ground  that  it  was 
vitiated  by  fraud  and  irregularity.  Under  See.  5 1  of  the  Revenue 
Recovery  Regulation  the  suit  would  be  barred  by  limitation 
unless  it  was  saved  by  Sec.  18  ot  the  Limitation  Regulation. 
Assuming  that  Sec.  18  of  the  Limitation  Regulation  could  be 
applied  for  the  purpose  of  extending  the  time  within  which  a 
suit  under  Sec.  51  of  the  Rovenue  Recovery  Regulation  might 
bo  brought,  tho  plaintiff  must  have  alleged  and  proved  specific 
fraud  of  the  defendants  by  which  he  had  been  kept  from  know¬ 
ledge  of  his  right  to  sue.  The  fraud  by  which  the  plaintiff 
was  kept  out  of  knowledge  of  the  cause  of  action  must  be  some¬ 
thing  different  from  the  fraud  raLied  on  as  giving  a  right  ot 
action.  There  must  be,  as  laid  down  in  7  T.  L.  R.  1.17  (119) 
some  abuse  of  confidential  position,  some  intentional  imposition 
or  some  deliberate  concealment  of  facts,  lnthepresentoa.se 
there  had  been  no  evidence  of  any  fraud  either  in  the  conduct 
of  the  sale  or  subsequent  to  the  sale  and  so  the  plaintiffs  suit 
was  barred. 

(d;  Misrepresentation  as  to  the  date  when  plaintiff's  right  to 
sue  would  become  barred—vvhether  constitutes  fraud. 

Benya  Iyengar  Vaeraraghava  Iyengar  v.  Kanakku  Ashukun 
Ayappan.  Kol.  9.  521. 

X  subscribed  in  the  chitty  conducted  by  defendants  1  to  3 
for  eight  instalments  and  then  defaulted.  He  then  substituted 
his  wife  and  prized  the  first  half  ticket  on  17-8-1072  and  the  se¬ 
cond' half  on  14-2-1075  and  the  chitty  terminated  on  19-11-1075. 
The  plaintiff  having  purchased  in  Court  auction  X’s  rights  to 
recover  those  eight  instalments  filed  the  present  suit  on  11-11- 
1078,  i.  e.,\Vithin  three  years  of  the  end  of  the  chitty,  but  more 
.  than  six  years  after  the  1st  half  chitty  got  prized  and  more  than 
3|  years  after  the  second  half  chitty  got  prized.  The  chitty 
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udampady  clearly  provided  that  the  defaulting  subscriber  was 
entitled  to  his  paid  up  subscriptions  as  soon  as  his  substitute 
got  his  prize.  If  X’s  wife  was  only  a  benamidar  his  right  to 
recover  the  paid  up  subscriptions  arose  on  dates  of  prize.  If  X 
was  treated  as  a  defaulter  his  right  to  recover  what  he  had 
paid  arose  on  the  same  date.  The  plaintiff  as  purchaser  of  X’s 
rights  could  not  stand  on  a  better  footing.  Hence  prim  a  facie 
the  two  claims  for  subscriptions  paid  for  eight  instalments  for 
both  half  tickets  were  barred  by  limitation.  But  to  save  limita¬ 
tion  bar  it  was  contended  for  the  plaintiff  that  as  the  2nd 
defendant  fraudulently  told  him  (plaintiff)  that  the  plaintiff 
would  not  he  barred  by  limitation  till  19-11-1078  and  that  as 
the  2nd  defendant  in  a  deposition  given  on  25-5-1077  in  another 
case  Imd  acknowledged  liability  for  the  8  instalments  paid  by 
X  the  suit  brought  on  11-11-1078  was  not  barred  and  was  sav¬ 
ed  by  the  provisions  of  Secs.  18  and  19  of  the  Limitation  Regula¬ 
tion.  Held.  that  since  both  the  representation  (which  according 
to  evidence  was  made  about  Makaram  1078)  and  the  deposi¬ 
tion  were  made  long  after  both  claims  had  become  wholly 
barred,  no  injury  could  be  caused  to  plaintiff  by  that  represent¬ 
ation.  Secs.  18  and  19  of  the  Limitation  Regulation  would  not 
apply  to  the  case.  Sec.  18  of  the  Limitation  Regulation 
which  speaks  of  a  person  having  by  moans  of  fraud 
been  kept  out  of  the  knowledge  of  his  right  and  title  to 
bring  a  suit  could  have  no  application  as  the  plain¬ 
tiff  knew  at  the  time  of  the  alleged  fraudulent  representa¬ 
tion  that  he  had  then  the  right  and  title  to  sue  for  his 
money,  it  being  the  plaintiff’s  own  case  that  such,  right  had 
accrued  to  him  on  19-11-1075.  The  2nd  defendant’s  represen¬ 
tation  in  1078  did  not  keep  the  plaintiff  out  of  the  knowledge 
of  his  right  but  only  misled  him  as  to  the  date  when  his 
rights  would  become  barred  by  limitation. 

As  regards  the  question  of  acknowledgment  contained  in  the 
2nd  defendant’s  deposition  it  was  held  that  it  could  not  con¬ 
stitute  a  legal  acknowledgment  under  Sec.  19  of  the  Limitation 
Regulation.  An  acknowledgment  under  Sec.  19  though  not 
addressed  to  tbe'ereditor  must  have  been  at,  least  communicat¬ 
ed  to  him  in  order  to  be  operative.  And  that  great  care  should 
be  taken  that  the  alleged  acknowledgment  in  a  deposition  was 
clear  and  unambiguous  as  to  an  existing  liability  and  that 
proof  aliunde  could  not  be  given  so  far  as  an  alleged  writteq 


124  Reg.  VI  of  1 1 00  (TRAVANOORE  LIMITATION  REGULATION) 


[S.  18. 

acknowledgment  of  an  existing  liability  was  concerned.  It 
is  only  about  date,  amount  and  other  particulars  that  proof 
aliunde  may  be  given  and  not  as  to  whether  the  writing  con¬ 
tains  an  acknowledgment  of  an  existing  liability. 

UNREPORTED  CASE  LAW. 

(»)  Defendant  kept  in  Ignorance  of  execution  proceedings— fraud 
of  plaintiff. 

Civil  AHmillaneoux  Appeal  77  of  101)7. 

An  application  to  set  aside  an  exparie.  decree  was  presented 
move  than  thirty  days  prescribed  under  Article  136  (Art.  149 
N.  R.)  By  the  fraud  of  plaintiff  che  defendant  had  been  kept  in 
ignorance  of  the  execution  proceedings,  held  that  Section  18 
ot  the  Limitation  Regulation  applied  to  the  case  and  saved 
the  application  from  limitation. 

(b)  Defendant's  application  under  Sec.  10.‘{  O.  P.  C.  (  O.  !).  r.  Hi 

of  the  new  Code)— Fraud  of  Plaintiff  in  the  service  of  notice. 

Civil  Miscellaneous  proceeding n  No.  Mi  of  1080. 

The  defendant’s  application  to  set  aside  an  ex  parte,  decree 
brought  after  three  years  was  dismissed  on  the  ground  that  in 
no  case  oan  a  review  be  admitted  after  three  years.  Held  that 
as  fraud  in  the  servioe  of  notice  of  attachment  was  provod  and 
as  plaintiff  was  benefited  by  the  wrong  service  plaintiff  must 
he  presumed  to  have  been  privy  or  accessory  to  the  fraud  and 
as  limitation  under  Article  136  (Art.  149  N.  R.)  ran  only  from 
the  date  of  execution  of  the  process  on  the  person  or  property 
the  application  was  not  barred. 

INDIAN  CASE  LAW. 

(a)  Scope  of  Section. 

(1) .  The  provisions  of  this  section  do  not  apply  to  criminal 
cases.  20  B.  543. 

(2)  As  a  general  rule  the  mere  ignorance  of  the  plaintiff  of 
his  right  to  sue  does  not  prevent  time  from  running  against 
him.  It  is  only  where  such  ignorance  has  been  brought  about 
by  the  fraud  of  the  other  party  that  the  section  applies  in 
favour  of  the  plaintiff.  8  W.  R.  23;  19  W.  R.  269. 

(3)  In  each  case  the  Court  should  have  regard  to  the 

nature  of  the  fraud,  the  facility  with  which  it  may  be  known, 
and  the  likelihood  of  the  plaintiff  s  atteptiop  being  callec|  to 
it.  20  C.  425,  '  '  ' 
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(b)  Mafic  an  application.  * 

(!)  An  application  under  Section  31.1  C,  P.  C.  (I882)=0.  21 
r.  87  of  our  new  code,  on  the  ground  of  fraud  may  be  made 
within  the  same  time  after  the  knowledge  of  the  fraud  within 
which  an  ordinary  application  may  be  made  under  Section 
311  0.  P.  C.,  if  the  application  raises  a  question  (between  the 
parties  to  the  suit)  falling  under  Sec.  244  C.  P-  C.  1882,  (O.  21 
r,  20  (1)  of  the  new  code)  .Such  an  application  may  be  made 
even  after  confirmation  of  sale.  17  0.  769  F.  B.  ;  15  C.^-179; 
19  C.  683  P.  C. —19.  I.  A.  166. 

(2)  Unless  the  judgment  debtor  applying  under  Soc.  311 
C.  P.  0.  (O.  21  r.  87  of  the  new  code)  after  the  period  prescribed 
by  Art.  166  (Art.  151  N.  E.)  can  show  that  his  case  comes 
within  Section  18  he  will  be  barred.  1.  0.  W.  N.  67. 

(3)  An  applicant  whose  right  to  apply  under  Sec,  311  C.  P.  C. 
(0.  21.  r.  87  of  the  New  Code)  had  been  concealed  by  fraud, 
may  take  the  same  proceedings  within  30  days  after  discovery 
of  fraud,  notwithstanding  the  confirmation  of  sale.  7 
C.  W.  N.  305. 

((•,)  Fraud. 

(1) .  Fraud  means  active  deceit  in  defrauding  or  endeavour¬ 
ing  to  defraud  a  person  of  his  rights  by  artful  device.  (1903) 
P.  L.  R.  4. 

(2) .  The  words  “has  been  kept”  implies  that  the  fraud  must 
he  active. 

(3) .  The  fraud  contemplated  by  this  section  is  the  fraud  of 
the  defendant  or  some  person  through  whom  he  claims  ;  it 
does  not  mean  the  fraud  of  a  third  party.  25  W.  R.  425. 

(4) .  Where  an  agent  receives  money  on  liis  principal’s 
bohalf  but  conceals  it  from  the  latter,  therein  fraud  within  Sec. 
18.  21  W.R.  245. 

(5) .  Where  owing  to  confidence  existing  between  the  par¬ 
ties,  it  was  defendant's  duty  to  acquaint  plaintiff  of  certain 
facts  giving  rise  to  the  cause  of  action  and  he  failed  to  do  so. 
Held  it  was  fraud  within  Sec.  18.  (.1874/  P.  11.  55. 

(ill  Knowledge  of  fraud. 

The  “knowledge”  required  by  this  section  is  not  mere  sus¬ 
picion.  It  must  be  knowledge  of  such  a  character  as  will  en¬ 
able  the  person  defrauded  to  seek  the  remedy  in  Court.  14  B, 
408;  6  A.  406;  37  C.  81. 
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(c)  tfrawl  by  whom.  . 

The  fraud  alleged  must  be  the  fraud  of  or  in  some  way  im¬ 
putable  to,  the  person  setting  up  the  statute  or  some  one 
through  whom  he  claims.  Son.  1.8  is  applicable  only  to  those 
cases  where  the  fraud  is  committed  by  tho  party  against  whom 
a  right  is  sought  to  be  enforced.  26  0.  326;  36  0.  654—2.1.  C. 
.844. 

(fj  The  exception  in  clause  flO 

Section  18  applies  in  favour  of  a  hona  fidt>  purchaser  for 
valuable  consideration  who  lm.s  not  assisted  in  the  com  mission 
of  the  fraud  and  who  at  t, bo  time  he  made  (he  purchase  did 
not  know  and  had  no  reason  to  believe  that  any  such  fraud 
had  been  committed. 

(id  Concealed  fraud. 

(1)  The.  kind  of  fraud  which  would  save  limitation  and  which 
is  provided  for  by  this  section  is  “concealed  fraud".  Mere 
general  averments  are  insufficient  and  the  plaint  must  con¬ 
tain  a  precise  and  full  allegation  of  facts  and  circumstances 
constituting  the  fraud.  15  G.  533  P.  C.  “  15. 1.  A.  1.19  P.  C.;  19 
B.  593. 


(2)  Fraud  must  be  proved  and  oannot  be  inferred,  and  the 
Court  must  not  presume  its  existence  from  certain  suspicious 
circumstances.  24  B.  104  ;  11  B,  643. 

(3)  The  burden  of  proving  fraud  lies  on  the  applicant,  who 
seeks  protection  of  section  18.  15  C.  W.  N.  965;  36  C.  654; 
3  M.  387  P.  C.  -28.1.  A.  81. 

(4)  When  fraud  is  proved  by  the  plaintiff,  it  is  for  the  defend- 
who  sets  up  limitation  to  prove  that  the  plaintiff  had  clear 
and  definite  knowledge  of  the  facts  constituting  the  particular 
fraud  for  more  than  the  period  prescribed  for  the  suit.  Mere 
proof  that  the  plaintiff  has  had  some  hints  and  clues  is  not 
enough.  14  B.  408;  17  B.  341  P,  C.  -20. 1.  A.  i;  46. 1.  C.  221;  41 
I.  O.  385;  20,  I.  O.  538. 

(5) ,  For  getting  benefit  of  Sec.  18  in  setting  asido  an  expartp 
decree,  fraud  in  keeping  defendant  ignorant  of  the  decree  must 
be  proved.  More  fraud  in  getting  decree  is  pot  sufficient,.  57 
I.  C,  15. 
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(6).  The  mis-statement  in  an  execution  petition  of  the 
value  of  the  property  assuming  it  to  be  a  fraud,  does  not  con¬ 
stitute  such  fraudulent  concealment  as  is  necessary  to  save 
limitation.  16  G.  W.  N.  394  16. 1.  C.  464. 

(li)  Knowledge  of  right. 

(1)  Sec  18  applies  only  to  those  cases  whero  a  person  1ms 
been  kept  from  knowledge  of  his  rights  and  whore  lie  1ms 
been  kept  from  the  exercise  of  his  rights.  Where  a  decree  hol¬ 
der  fraudulently  promised  to  certify  an  adjustment  out  of  court 
and  failed  to  do  so,  the  judgment  debtor  cannot  claim  the  bene¬ 
fit  of  Sec.  18  in  order  to  extend  the  time  for  an  application 
under  0.  21  r.  2.  (2)  C.  1J.  0.  (O.  21.  r  2.  of  our  code)  which 
owing  to  the  fraud  of  the  decree  holder  is  made  after  the  time 
prescribed  therefor.  52.  I,  0.  958. 

(2)  When  an  application  to  set  aside  a  sale  is  made  after 
30  days  from  the  date  of  the  sale  the  Court  cannot  apply  Sec. 
18  without  first  finding  the  time  when  the  applicant  oamo  to 
know  of  the  sale.  48. 1.  C,  970. 

(3)  Where  a  right  of  suit  is  not  known  owing  to  the  pract¬ 
ice  of  fraud,  limitation  runs  only  from  the  date  of  discovery 
of  the  fraud.  42.  I.  C  548. 

(,j)  Clause  (b) 

(1)  The  person  who  claims  the  benefit  of  this  clause  should 
show  three  things:-  (1)  That  he  is  a  purchaser  according  to 
the  proper  meaning  of  that  term,  (2)  that  he  is  a  purchaser 
liunii  Jhlu  and  (3)  that  he  is  a  purchaser  for  valuable  consider¬ 
ation.  1 5  W.  11,  24  (  27  )  P.  C. 

(2)  A  purchaser  with  notice  of  the  defect  in  the  title  cannot 
be  deemed  a  bonaflda  purchaser.  14  M.  I.  A.  1  and  15  W.lt. 

24  P.  C. 

(3)  The  question  of  botiu  fide  purchaser  under  this  oiauso  is 
a  question  of  fact.  ]  B.  269 

19.  (1)  Where,  before  the  expiration  of  the 
Meet  of  aok-  Pei’i°d  prescribed  for  a  suit  or  application 
uowiBdgment  in  in  respect  of  any  property  or  right,  an 
wutmg'  acknowledgment  of  liability  in  respect  of 

such  property  or  right  has  been  made  in  writing  signed 
by  the  party  against  whom  such  property  or  right 
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is  claimed,  or  by  some  person  through  whom  he  derives 
title  or  liability,  or  by  some  person  who  is,  either  by 
operation  of  law  or  by  contract,  entrusted  with  the 
general  management  of  the  affairs  of  a  family,  in  so 
far  as  such  acknowledgment  relates  to  transactions 
biuding  on  such  family,  a  fresh  period  of  limitation 
shall  be  computed  from  the  time  when  the  acknow¬ 
ledgment  was  so  signed. 

(2)  Where  the  writing  containing  the  acknow¬ 
ledgment  is  undated,  oral  evidence  may  be  given  of 
the  time  when  it  was  signed  ;  but  oral  evidence  of  its 
contents  shall  not  be  received. 

Explanation  I:— For  the  purposes  of  this  Section, 
an  acknowledgment  may  be  sufficient  though  it  omits 
to  specify  the  exact  nature  of  the  property  or  right, 
or  avers  that  the  time  for  payment,  delivery,  perfor¬ 
mance  or  enjoyment  has  not  yet  come,  or  is  accom¬ 
panied  by  a  refusal  to  pay,  deliver,  perform  or  permit 
to  enjoy  or  is  coupled  with  a  claim  to  a  set-off,  or 
is  addressed  to  a  person  other  than  the  person  entitled 
to  the  property  or  right. 

Explanation  11:— For  the  purposes  of  this  Section 
“signed’’  means  signed  either  personally  or  by  an  agent 
duly  authorised  in  this  behalf. 

Explanation  111: — The  Karanavan  of  a  Malabar 
tarwad  and  the  manager  of  an  undivided  Hindu  family 
come  within  the  words  “or  by  some  person  who  is, 
either  by  operation  of  law  or  by  contract,,  entrusted 
with  the  general  management  of  the  affairs  of  a  family 
in  sub-section(l). 

Explanation  IV: — For  the  purposes  of  this  Sec¬ 
tion,  an  application  for  the  execution  of  a  decree  or 
order  is  an  application  in  respect  of  a  right. 
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(MOTES.) 

General, 


This  section  is  the  same  as  Section  15)  of  the  old  Regulation 
except  that  the  words  “or  application”  arc  added  after  tlio 
word  “suit”  in  clause  (1)  of  Section  19  of  the  new  Regulation. 
The  words  “according  to  the  nature  of  the  original  liability” 
in  clause  (1)  of  the  old  Section  are  omitted  from  the  new. 


Explanation  TV  is  new.  There  is  no  corresponding  provi¬ 
sion  in  the  old  Regulation. 

The  present  section  is  substantially  tlie  same  as  Section  19 
of  the  Indian  Limitation  Act  except  that  the  words  “or  by 
some  person  who  is  either  by  operation  of  law,  or  by  contract, 
entrusted  with  the  general  management  of  the  affairs  of  a 
family  in  so  far  as  such  acknowledgment  relates  to  transac¬ 
tions  binding  on  such  family”  are  omitted  in  the  Indian 
Limitation  Act.  There  is  also  no  provision  in  the  Indian 
Limitation  Act  corresponding  to  Explanation  III. 

Explanation  IV  of  this  Section  makes  it  clear  that  the  provi¬ 
sions  of  the  clause  apply  to  all  applications  including  those 
for  execution  of  decrees. 


Minority  of  acknowledger.  A  written  acknowledgment  of 
liability  signed  by  a  minor  is  not  a  valid  acknowledgment,  the 
principle  being  that  a  minor  is  not  to  be  allowed  to  do  any¬ 
thing  to  the  prejudice  of  himself  or  his  right.  (Mitra  4th  Ed  , 
740,  741.) 

N.  B.  This  section  has  to  be  read  along  with  Sections  20 
and  21. 

TItAVANCOKE  CASE  LAW. 


I.  Requisites  of  a  valid  acknowledgment. 

fa)  It  must  be  of  an  existing  liability  and  must  be  express  and 
not  implied. 

(i).  Seka  Sulaiman  Lebbn.  Alim  Hujiar  Sahib  Seltu  Muham¬ 
mad  Palalu- Muhatheen  Lebba  Alim.  Sahib  ali.au  ChaWiappavi 
Pulavar  Sulaiman  Pillai  Ma fumed  Daneen  15  T.  L.  J.  361  = 
41  T.  L.  R.  283. 

A  certain  claim  was  contended  to  be  saved  from  being  time- 
barred  by  a  compLaint  put  in  by  the  1st  defendant  and  also  by 


(17) 
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the  statement  made  by  him  in  support  of  the  above  complaint. 
The  complaint  stated  that  2nd  defendant  and  the  accountant 
inserted  an  entry  in  the  account  book  on  19-5-1091  to  the  effect 
that  Rs.  500  was  paid  to  the  plaintiff  on  that  day  in  return  for 
the  amount  received  from  plaintiff  in  Puratasi  1091  while  as  a 
matter  of  fact  no  such  payment  was  made  to  the  plaintiff  on 
that  date.  The  statement  given  in  support  of  the  complaint 
was  to  the  effect  that  the  alleged  payment  on  19-5-1091  was 
false.  Held  that  these  documents  did  not  constitute  valid 
acknowledgments  that  Rs.  500  was  received  from  plaintiff  in 
Puratasi  1091  as  they  contained  no  admission  of  liability. 
The  requisites  of  a  valid  acknowledgment  are  that  the  writing 
said  to  contain  it  must  import  the  existence  of  liability.  The 
existence  of  the  jural  relationship  of  the  creditor  and  debtor 
must  be  clear  on  its  face.  The  legal  consequence  or  the 
ordinary  and  natural  result  of  the  writing  in  question  should 
be  to  attach  to  it  the  liability  to  pay.  The  person  making  the 
acknowledgment  must  consciously  admit  either  by  express 
words  or  by  necessary  implication  that  there  is  an  existing 
liability  in  respect  of  the  identical  right  which  is  afterwards 
claimed  by  the  plaintiff. 

A  plea  of  accord  and  satisfaction  of  a  debt  by  reason  o  f  an 
agreement  said  to  have  been  entered  into  between  the  parties 
at  an  earlier  date  cannot  be  said  to  operate  as  an  acknowledg¬ 
ment.  Oral  evidence  may  be  admitted  to  prove  the  identity  of 
the  debt,  property  or  right  in  respect  of  which  the  acknowledg¬ 
ment  is  made,  or  the  name  of  the  creditor  or  of  the  person 
entitled  to  the  right  or  property  or  the  date  of  acknowledg¬ 
ment  and  these  need  not  appear  on  the  face  of  the  writing. 

(ii)  Mathan  Mathan  v.  Narayanan  Vdayudhan.  6' 
T.  L.  J.  232. 

An  acknowledgment  to  be  effective  under  Section  19  of  the 
Limitation  Kegulation  must  be  an  acknowledgment  of  an 
existing  liability.  An  acknowledgment  of  the  execution  of  a 
document  is  quite  different  from  the  acknowledgment  of  any 
liability  under  that  document.  It  does  not  tantamount  to  an 
acknowledgment  of  liability  under  the  document  so  as  to  save 
limitation.  The  person  making  the  acknowledgment  must 
consciously  admit  either  by  express  words  or  by  necessary 
implication  that  there  is  an  existing  liability  in  respect  of  the 
identical  right  which  is  afterwards  claimed  by  the  plaintiff.  A 
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subsisting  jural  relation  of  debtor  and  creditor  must  have 
been  distinctly  admitted  in  the  acknowledgment. 

(iiil  Umamaheswara  Iyer  Suhramnnia  Iyer  v.  Meeravu 
Ummini.  35.  T.  L.  R.  208. 

Plaintiff  sued  to  redeem  an  alleged  mortgage  of  1040  which 
the  defendant  denied.  The  defendant  however  alleged  that  the 
plaint  property  was  before  1000  M.  E.  acquired  on  mortgage 
by  his  grand-father  from  plaintiff's  family  and  the  right  to 
redeem  had  become  barred.  Plaintiff  contended  that  in  a 
mortgage  executed  by  the  defendant  in  favour  of  another  in 
1060  *lie  (defendant)  had  described  the  plaint  property  as 
having  been  mortgaged  by  plaintiff’s  ancestor  and  that  these 
words  contained  an  acknowledgment  of  the  subsisting  title  in 
him  to  save  limitation.  Held  that  the  expressions  in  the 
mortgage  deed  were  nothing  more  than  merely  descriptive  o  f 
the  land  thereunder  conveyed  and  did  not  by  themselves 
import  any  liability  to  be  redeemed  and  that  therefore  did  not 
constitute  an  acknowledgment  within  the  moaning  of  Section 
19  of  the  Limitation  Regulation. 

(iv)  Koclian  Manas  v.  Krishnan  Padmanahhan.  8. 
T.  L.  J.  210. 

An  acknowledgment  of  a  subsisting  mortgage  right  made  by 
a  mortgagee  clearly  implies  an  acknowledgment  of  the  liability 
to  be  redeemed  as  well  as  an  acknowledgment  of  the  mort¬ 
gagor’s  right  to  redeem. 

(v)  Parameswaran  Gam.ndan  Namhiatkiv.  Sri  Devi  Parvath? 
Anlharjanam.  7.  T.  L.  J.  204. 

Held  that  under  Section  19  of  the  Limitation  Regulation 
the  only  operative  acknowledgment  is  one  that  admits  “liability 
in  respect  of  the  property  or  right  claimed  ’’  in  the  suit. 

That  the  words  “  Of  the  lands  we  have  on  Ghittotti  Tiietfcam 
from  the  Nimpyathi”  are  merely  descriptive  of  the  lands  dealt 
with  and  do  not  per  se  import  any  liability  to  be  redeemed. 

(vi)  Narayanan  Parameswaran  v.  Naradmha  Aiyan  Sankara 
Narayana  Ai'yar,  23.  T.  L.  R.  36. 

The  plaintiff,  as  the  representative  of  the  original  mortgagor, 
sued  for  the  redemption  of  the  plaint  properties  (14  items)  from 
a  mortgage  of  1001.  The  mortgagees  were  the  1st  defendant’s 
father  and  his  nephews.  On  partition  between  the  mortgagees 
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in  1027  the  nephews  released  their  rights  to  400  fanafns 
charged  on  plaint  items  9  to  11  (out  of  1200  fanams  charged 
on  plaint  items  1  to  14)  to  the  1st  defendant’s  father.  The 
plaintiff’s  suit  was  resisted  hy  the  1st  defendant  on  the  ground 
of  limitation.  In  answer  to  the  defence  plea  ot  limitation  the 
plaintiff  relied  upon  a  recital  in  the  release  deed  as  an  acknow¬ 
ledgment  of  liability.  The  relevant  portion  of  the  document 
which  was  relied  on  runs  thus  “  400  fanams  being  share 
allotted  as  the  due  proportion  of  the  consideration  amount  as 
per  document  (macooroo)  relating  to  items' 9,10  &  11  executed  hy 
plaintiff’s  ancestor.  Held  that  though  the  word  “mortgage”  is 
not  mentioned  in  the  recital  in  the  release  deed  the  only 
reasonable  construction  of  the  document  was  that  the 
executants  of  the  deed  were  mortgagees  of  the  properties 
referred  to  in  the  document,  that  the  recital  was  an  acknow¬ 
ledgment  that  the  plaintiff’s  ancestor  was  the  owner  of 
items  9,10  and  11  and  that  there  was  a  “document”  in 
respect  of  those  properties  and  that  400  fanams  was  charged 
on  those  properties  ;  that  no  further  acknowledgment  could  be 
implied,  that,  the  remaining  portion  of  the  consideration  men¬ 
tioned  in  the  document  executed  by  plaintiff’s  ancestor  stood 
charged  on  the  remaining  items  of  properties  mentioned  there¬ 
in,  as  no  existing  liability  could  be  read  into  a  document  by 
proof  aliunde.  Held  further  that  the  acknowledgment  was 
sufficient  to  save  the  limitation  bar  only  in  respect  of.  the 
share  of  the  mortgagee  making  the  acknowledgments,  for  ac¬ 
knowledgments  to  be  binding  on  a  party  must  be  signed  by  him 
or  by  some  person  through  whom  he  derives "  title  or  liability. 

(1>)  Promise  to  pay  whatever  is  <lue. 

Vava  Mythen  Kiinju  v.  Rathansi  Gouindaji.  15  T.  L.  J.  248. 
The  plaintiffs  sued  for  the  recovery  of  a  certain  sum  ot  money 
due  from  the  defendant  under  a  Pattuvaravu  dealing.  It  was 
alleged  by  the  plaintiffs  that  the  Pattuvaravu  continued  till 
29-9-1093  when  the  plaint  amount  was  found  due  and  that  the 
defendant  had  admitted  his  liability  for  the  principal .  amount 
in  a  letter  sent  by  him  to  the  plaintiffs.  The  letter  contained 
a  promise  by  the  defendant  to  pay  the  plaintiffs  whatever  may 
he  due  to  them  under  the  accounts.  The  suit  was  filed  on 
2-12-1095.  The  Munsiff  found  that  the  dealings  between  the 
parties  continued  only  till  M.eenom  1091  and  that  though  the 
suit  based  on  accounts  was  time-barred  the  plaintiffs  were  en¬ 
titled  to  a  decree  on  the.  strength  of  the  acknowledgment 
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contained  in  the  letter,  Held  that  a  promise  to  pay  whatever 
might  be  due  to  the  plaintiffs  under  the  accounts  was  a  suffi¬ 
cient ’acknowledgment  under  Section  19  of  the  Limitation  Re¬ 
gulation  and  that  the  suit  was  not  barred  as  the  plaintiffs  had 
come  within  time  from  the  time  of  acknowledgment,  whether 
Article  3G  or  70  (Article  39  or  72  N.R.)  applied  to  the  case. 

(o)  An  account  stated  whether  amounts  to  an  acknowledgment, 
(See.  15  T.  L,  J.  164  infra  under  notes  IV.) . 

(tl)  Admission  in  written  statement. 

(i)  Pakeeru  Saithu  Muhammntlm  v.  Velayudhan.  Pillni 
Krishna.  Ptllai.  15.  T.  L.  J.  71. 

The  plaintiff’s  suit  was  for  redemption  ot  a  mortgage  of  1025. 
The  defendants  contended  inter  alia  that  the  suit  was  barred 
by  limitation.  The  suit  was  no  doubt  brought  after  the  expiry 
of  tho  period  fixed  in  Article  124  (Article  136  N.  R.)  of  the 
Limitation  Regulation  but  there  was  an  admission  of  tho 
plaint  mortgage  of  1025  in  a  written  statement  filed  by  the 
defendants  in  a  suit  of  1080  which  was  produced  in  this  case. 
Held  that  the  admission  in  the  written  statement  amounted 
to  an  acknowledgment  under  Section  19  of  the  Limitation 
Regulation  and  saved  the  suit  from  the  bar  ot  limitation.  In 
the  written  statement  there  was  a  clear  admission  by  the 
defendants  of  tho  plaint  mortgage,  that  was  to  say,  of  a 
subsisting  jural  relation  between.'  the  defendants  and  the 
plaintiff's  predecessors  in  title  as  mortgagees  and  mortgagors. 
That  involved  an  admission  of  the  mortgagor’s  right  of  re¬ 
demption.  In  order  to  have  that  effect  an  express  admission 
of  that  right  was  not  necessary.  It  was  a  legal  consequence 
of  the  right  that  was  admitted.  An  acknowledgment  need 
not  speoify  any  legal  consequence  of  the  right  that  was  ac¬ 
knowledged,  The  mere  fact  that  in  the  very  same  written 
statement  the  defendants  denied  the  mortgagor’s  right  of 
redemption  on  the  ground  that  it  was  an  irredeemable  kanom, 
could  not  render  the  admission  ineffectual  having  regard  to 
the  wide  language  used  in  Explanation  I  of  Section  19.  The 
denial  of  the  right  to  redeem  was  distinct  from’the  admission  of 
tho  mortgagor’s  title,  which  carried  with  it  by  implication  an 
admission  of  the  right  of  redemption.  This  suit  was  there¬ 
fore  saved  from  the  bar  of  limitation  by  virtue  of  the  acknow¬ 
ledgment  contained  in  the  vyritteq  stsvtetr|ept< 
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(ii)  Mathew  Kuruppu  Krishna  Kuruppu  alias  Kali  v. 
Matlievan  Pillai,  Raman  Pillai.  .40  T.  L.  R.  200. 

The  plaintiff  sued  on  a  chitty  security  bond  executed  to  him 
hy  the  1st  defendant  on  the  ground  that  the  1st  defendant 
committed  default  from  the  12th.  To  save  limitation  the 
plaintiff  relied  oh  certain  documents  one  of  which  was  the 
written  statement  filed  by  the  defendant  in  another  oase.  In 
the  written  statement  the  defendant  had  admitted  the  execu¬ 
tion  of  the  bond  but  denied  that  he  was  liable  thereunder.  .Held 
that  the  admission  contained  in  the  written  statement 
amounted  t.o  a  valid  and  sufficient  acknowledgment  and  that 
the  suit  Was  not,  therefore,  barred. 

The  legal  consequence  or  the  ordinary  and  natural  result  of 
the  execution  of  the  security  bond  was  to  attach  to  it  the 
liability  to  pay  the  future  subscriptions  as  provided  in  the 
document.  The  defendant’s  admission  that  he  executed  the 
security  bond  was  tantamount  to  an  admission  of  liability 
under  the  terms  of  the  document.  It  is  not  required  that  the 
acknowledgment  should  specify  any  legal  consequenoe  of  the 
thing  acknowledged.  It  is  enough  if  the  words  used  aTe 
sufficient  to  show  that  there  is  an  existing  jural  relation¬ 
ship  of  creditor  and  debtor.  Explanation  I  to  Section  19  says 
that  an  acknowledgment  is  sufficient  though  it  is  acoompanied 
.  by  a  refusal  to  pay.  It  means  that  an  admission  which 
carries  with  it  the  legal  liability  is  enough  even  if  the  debtor 
contends  that  he  is  not  liable. 

(t)  Admission  in  the  deposition  given  in  a  prior  suit. 

Sultan  Pillai  v.  Ousbar  Murayis. and  Abdul  Katheru  Lahba 
•v.  Cusbar  Murayis.  18  T.  L.  ft.  103.  F.  B. 

The  plaintiff  sued  for  the  recovery  of  the  balanee  of  principal 
and  interest  due  on  a  hypothecation  bond.  The  defendant 
pleaded  limitation.  In  a  previous  suit  between  the  same 
parties  the  defendant  to  whom  the  plaint  hypothecation  bond 
was  shown  admitted  his  liability  thet-eunder  and  also  payment 
of  a  portion  of  his  debt.  Held  that  the  said  statement  clearly 
involved  an  admission  of  a  subsisting  relation  of  debtor  and 
■creditor  as  contemplated  by  Section  19  of  the  Limitation 
Regulation. 

(f)  Acknowledgment  of  liability  acoompanied  by  refusal  to  pay 

or  coupled  with  claim  for  s'et  off. 

Narayana  Pillai  Cfa'thambaram  Pillai  y.  the  Demm  of  Tra ■. 
rancore,  15  T.  L,  R  51, 
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The  plaintiffs  sued  to  recover  from  the  Sirkar  money  de¬ 
posited  by  their  deceased  father  who  was  the  Superintendent 
of  a  Salt  Bankshail,  as  security  for  the  due  performance  of 
his  duties  and  also  for  the  recovery  of  arrears.  The  suit  was 
tiled  more  than  six  years  after  the  cause  of  action  arose  and 
it  would  consequently  have  been  barred  but  the  plaintiffs  pro¬ 
duced  two  written  acknowledgments  from  the  Dewan  admit¬ 
ting  the  Sirkar’s  liability  to  pay  the  deposit  to  plaintiffs  if 
they  discharged  the  liabilities  of  their  father  to  the  Sirkar, 
Held  that  the  Government  endorsements  which  contained  a 
distinct  admission  of  the  liability  to  refund  the  deposit  con¬ 
stituted  an  acknowledgment  so  as  to  save  the  plaintiffs’  claim. 
Under  Explanation  I  to  Section  19  qf  the  Limitation  Regula¬ 
tion  an  acknowledgment  of  liability  was  sufficient  to  prolong 
the  period  of  limitation  though  accompanied  by  a  refusal  to 
pay  or  coupled  with  a  claim  for  set-off. 

(g)  Acknowledgment,  liow  to  he  made. 

Oioil  Miscellanea  tit  Petition.  No.  IS  of- 1066.  10  T.  L.  R. 
app.  3. 

That  an  oral  promise  to  pay  the  amount  found  due  on  exami¬ 
nation  of  accounts  does  not  amount  to  an  acknowledgment 
under  Section  19  of  the  Limitation  Regulation  so  as,  to  give  a 
fresh  starting  point,  as  it  is  not  in  writing  signed  by  .the  debtor. 
It  does  not  amount  to  a  fresh  contract  as  there  is  no  con¬ 
sideration  for  it. 

So  also  the  absence  of  a  writing  attested  by  tlie  defendant’s 
signature,' renders  payments  made  by  the  defendant  ineffectual 
and  will  not  extend  the  period  of  limitation  under  Section  20 
(Section  21.  N.  R.)  of  the  Limitation  Regulation, 

(h)  Signed  receipt  in  Account  book. 

6 ankara  Iyer  Krishnasivami  Iyer  v.  Subramonia  Dikshadur 
Krishna  Iyer  23.  T.  L.  R.  17  F.  B. 

Where  a  plaintiff  sued  for  the  recovery  of  the  principal  and 
interest  found  due  on  a  certain  date,  on  which  date  tjie  debtors 
had  signed  a  receipt  in  his  (plaintiff’s)  account  book  stating 
“we  shall  repay  the  surp  we  borrow  with  interest  at  15  per 
cent”  Govinda  Filial  J.  '.-—Held  that  the  receipt  was  merely  an 
acknowledgment  and  not  a  bond  creating  a  new  cause  of 
action  as  the  same  was  unsupported  by  consideration  and  that 
the  pauses  of  action  for  the  several  loans  prose  on  the  respec¬ 
tive  .dates  when  such  loans  were  advance)!. 
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Swlhusioa  Iyer  C.  J.  and  Muthimayagom  Filial  J  -.—Held 
that  the  receipt  was  a  'bond  superseding  the  prior  causes  of 
action  and  creating  a  new  cause  of  action  for  the  said  amount 
as  from  the  dare  ot  the  said  receipt. 

II.  Payment  of  interest. 

(i)  .  Kumaruii  Kunuuan  v.  Nanoo  tdiax  Nravi  Narayanan, 
37.  T.  L.  R.  262  =  11.  T.  L.  J.  245. 

The  defendants  1  and  2  executed  a  hypothecation  bond  on 
31-1-1080  to  plaintiffs  1  and  2  and  another.  A.s  the  whole 
amount  was  not  paid  to  the  hypothecators  (defendants  1  and 
2)  the  hypothecatees  (plaintiffs)  executed  in  their  favour  a 
promissory  note  on  11-2-1080.  The  amount  due  to  defendants 
was  subsequently  discharged  and  the  pro-note  taken  back  by 
the  plaintiffs.  The  suit  by  the  plaintiffs  to  recover  the  money 
was  filed  on  30-7-1092  admittedly  more  than  12  years  sub¬ 
sequent  to  the  date  of  the  hypothecation.  But  plaintiffs 
relied  upon  an  acknowledgment  of  liability  niade  by  the 
1st  defendant  on  6-7-1082  on  the  back  of  the  promissory  note 
in  order  to  take  their  ease  out  of  the  limitation  bar.  That 
acknowledgment  with  was  in  an  endorsement  in  the  hand¬ 
writing  of  the  first  defendant  and  signed  by  him  ran  thus:- 
*'26-7-1082  given  credit  to  you  on  account  of  interest  due  to  you 
up  todate  250,fanams”.  Reid  that  payment  of  interest  implied 
the  existence  of  the  liability  as  to  principal,  and  an  endorse¬ 
ment  of  payment  of  interest  signed  by  the  party  constituted  a 
valid  acknowledgment  by  him  of  his  liability  for  the  principal. 
To  satisfy  the  requirements  of  Sec.  20  (Seo.21  N.R.)  of  the  Limit¬ 
ation  Regulation  the  payment  of  principal  or  interest,  as  such 
need  not  be  in  money.  It  might  be  in  goods  or  by  a  settlement  of 
accounts  between  the  parties;  but  the  payment  must  be  of 
such  a  nature  that  it  would  be  a  oomplete  answer  to  a  suit 
by  the  creditor  to  recover  the  amount.  If  a  debtor  consented 
that  some  money  due  by  him  for  interest  should  be  oredited 
^  to  the  account  of  the  principal  in  favour  of  the  creditor  and 
the  interest  balance  reduced  to  that  amount,  suoh  a  consent 
was  really  tantamount  to  a  payment  of  interest.  It  was  as  if 
the  debtor  made  the  payment  and  the  creditor  advanoed  it 
again.  Sec.  20  of  the  Limitation  Regulation  therefore  saved" 
the  suit  from  limitation.  Held  farther  that  the  case  fell 
within  Sec.  19  of  the  Limitation  Regulation.  The  payment 
of  interest  implied  the  existence  of  liability  as  to  principal 
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and  that  an  acknowledgment  of  payment  of  interest  was 
acknowledgment  of  liability  in  regard  to  the  principal. 

(iiy  Narayanan  Keralavannan  Tampan  v.  Narayanan  Rama- 
rannan  Tirumulpad.  1.  T.  L.  R.  67. 

Held  that  the  payment  of  interest  implies  that  the  liability 
as  to  the  principal  is  subsisting,  and  an  endorsement  of  such 
payment  signed  by  the  party  constitutes  a  valid  acknowledg¬ 
ment. 

111.  Acknowledgment  of  smaller  sum. 

(i)  Chi.  Mu.  Anna^mamy  It/vn  v.  Ahu/appa  Iye.n  Kalyana - 
mnduru  lyen  uliux  Doraiswanii  lyen.  6  T.  L  J.  62=  ,32.  T.  L.  R. 
19. 

In  a  suit  on  a  bond  presented  after  the  usual  period  of  limi¬ 
tation,  the  plaintiff  relied,  in  order  to  save  limitation,  on  an 
alleged  acknowledgment  by  defandant,  contained  in  a  latter 
written  by  the  defendant  to  the  plaintiff  in  which  the  amount 
due  under  the  bond  was  said  to  be  Rs.  50  and  interest  Rs.  9.  Tn 
fact  the  amount  of  the  bond  was  really  more  than  Rs.  50.  Held 
that  the  suit  was  barred  except  for  the  specific  amount  acknow¬ 
ledged  in  the  letter.  If  a  definite  sum  smaller  than  the  sum 
claimed  was  named  in  the  acknowledgment,  only  the  sum 
named  was  taken  out  of  the  statute  by  the  operation  of  Sec.  19 
of  the  Limitation  Regulation.  Sec.  19  of  the  Litnitation  Regu¬ 
lation  requires  that  the  acknowledgment  must  be  of  liability  in 
respect  of  the  right,  though  the  nature  of  the  right  may  not  bo 
specified  or  it  may  be  coupled  with  a  refusal  to  pay  or  a  claim  to 
setoff,  etc. 

(ii) .  LSee  15  T.  L.  R.  99  infra  under  Notes  VI.  (iv).] 

IV.  Acknowledgment  by  principal  debtor  cannot 
keep  the  debt  alive  against  surety. 

Siindundingoin  Pandaram  Thi.ru naoukamuit  Panduram  V. 
HoGhdeusep  Varki.  15,  T.  L.  J.  164 

The  plaintiffs  sued  on  28-12-1097  to  recover  from  the  defend¬ 
ants  the  balance  amount  due  to  their  Hundi  firm  on  account 
of  pattuvaravci  dealings  of  the  1st  defendant  on  the  suretyship 
of  the  2pd  defendant.  The  1st  defendant  executed  an  Udam- 
pady  in  favour  of  plaintiffs’  firm  on  12-2-1092  for  the .  purposes 
of  the  pattuwavu  dealings  an4  the  2nd  defendant  had  signed 
this  as  surety.  The  1st  defendant’s  dealings  with  the  plaintiffs' 
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linn  continued  till  the  end  of  1094  and  for  tho  amount  found 
due  he  passed  a  signed  account  in  plaintiffs’  favour  on  10-2- 
1095.  The  suit  was  to  recover  the  balance  due  thereunder  from 
the  defendants.  Held  that  an  account  stated  amounted  to  an 
acknowledgment  of  the  debt  under  Section  19  of  the  Limitation 
Regulation,  when  the  dominant  intent  of  the  statement  of  ac¬ 
counts  was  to  supply  evidence  of  debt  so  that  there  might  not 
be  any  dispute  as  to  the  balance  amount  due  at  the  close  of 
each  quarter  and  not  to  arrive  at  a  mere  statement  of  aceounts. 
The  “account  stated”  therefore  saved  the  claim  against  the 
1st  defendant  who  had  dealings  with  the  plaintiffs’  firm.  But 
the  acknowledgment  of  debt  by  the  principal  debtor  could  not 
keep  the  debt  alive  as  against  the  surety  also.  It  has  been 
held  by  the  British  Indian  Courts  that  payment  of  interest  by 
the  debtor  within  limitation  does  not  give  a  fresh  starting 
point  for  limitation  against  the  surety  under  Section  20  of  the 
Limitation  Act  (XV  of  1877).  It  cannot  keep  alive  the  remedy 
agaiust  the  surety.  The  acknowledgment  of  the  debt  under 
Section  19  of  the  Limitation  Regulation  stands  on  the  same 
footing  as  the  payment  of  interest  under  Section  20  (Section  21 
N.  R.)  for  the  purpose  of  saving  the  bar  by  limitation. 

V.  Acknowledgment,  when  to  be  made. 

(i).  Jient/u  Nuicken  N'uruxini/u  Naicken  v.  Narayanan 
Kesaran.  14.  T.  L.  J.  216. 

Plaintiff  brought  a  suit  for  redemption  of  property  on  (die 
basis  of  an  alleged  mortgage  of  1038%  There  was  a  subsequent 
acknowledgment  of  this  mortgage  in  a  mortgage  executed  by 
the  defendant’s  ancestor  in  the  year  1044.  The  mortgage  of 
1038  was  not  proved  in  the  case.  As  regards  the  acknowledg¬ 
ment,  it  was  held  that  the  plaintiff  Should  prove  that  it  was 
made  within  the  statutory  period.  Held  further  that  an 
acknowledgment  in  order  to  save  limitation  under  Section  19 
must  have  been  made  within  the  statutory  period  and  the  onus 
of  proving  that  it  was  made  within  the  statutory  period  was 
on  the  person  who  relied  on  such  acknowledgment.  It  could 
not  be  said  that  the  acknowledgment  was  by  itself  sufficient  to 
entitle  the  plaintiffs  to  redeem.  It  would  then  mean  that  the 
mere  fact  that  an  acknowledgment  was  made  was  by  itself 
proof  that  it  was  made  within  the  statutory  period.  It  is  not 
difficult  to  imagine  oases  in  whioh  a  party  through  ignorance 
or  otherwise  may  make  suoh  acknowledgments,  even  after  the 
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statutory  period.  Therefore  from  the  mere  fact  that  an 
acknowledgment  was  made  it  could  not  he  concluded  that  it 
was  made  within  the  statutory  period. 

In  this  case  the  acknowledgment  contained  in  the  mortgage 
of  1044  was  held  to  be  not  effectual  for  the  purpose  of  saving 
limitation. 

(ii)  Kanakku  Sankara n  Sankaran  v..  Kanakku  Hainan 
Pamppan.  14.  T.  L.  J.  101. 

P.  and  others  who  were  the  common  Karnavans  of  the 
branches  of  the  plaintiffs  and  of  the  defendants  executed  a 
mortgage  in  998  M.  E.  They  executed  a  Purakkadotn  in  1010 
M.  E.  to  the  mortgagee  and  that  t he  mortgagee  had  acknow¬ 
ledged  the  subsistence  of  the  mortage  in  a  release  executed  by 
him  in  1053  in  favour  of  another  member  of  the  defendant’s 
branch.  The  plaintiffs  sued  in  1093  to  redeem  their  one 
half  share  in  the  plaint  property.  Held  that  the  execution 
of  an  unregistered  Purakkadom  by  the  mortgagor  to 
the  mortgagee  during  the  currency  of  the  mortgage 
did  not  operate  as  a  valid  acknowledgment  under 
Section  19  A  (Section  20  N.  R.)  of  the  Limitation  Regulation. 
The  acknowledgment  in  the  Purakkadom  of  101.0  which  was 
not  a  registered  document  did  not  therefore  operate  as  a  valid 
acknowledgment.  If  the  Purakkadom  was  a  registered  one 
Section  19  A  would  have  applied.  The  mo'rtgage  of  998  M.  1C. 
became  barred  in  the  usual  course  in  1048,  and  the  acknow¬ 
ledgment  contained  in  the  release  of  1053  having  been  made 
subsequent  to  the  expiration  of  the  period  prescribed  for 
redemption  (.50  years)  was  of  no  avail  to  the  plaintiffs. 

(iii) .  Narayanan  Raman  v.  Aiyappan  Narayanan.  35.  T.  L.  R. 
127  =  9.  T.  L.  J.  159. 

The  plaintiff  sued  for  the  redemption  of  an  otti  and  knzhi- 
kanom  alleged  to  have  been  executed  by  his  ancestor  in  favour 
of  the  1st  defendant’s  ancestor.  The  1st  defendant;  contended 
that  the  plaint  mortgage  was  not  true  and  that  the  property 
came  into  the  possession  of  his  Tarwad  under  a  mortgage  of 
992  M.  E.  and  that  the  plaintiffs  right  to  redeem  had  conse¬ 
quently  become  birred  by  lapse  of  time.  The  plaintiff  relied 
on  an  acknowledgment  of  the  mortgage  contained  in  a  sub- 
mortgage  executed  in  the  year  1020  from  the  Tarwad  of  the 
1st  defendant.  He  also  relied  upon  another  admission  by  the 
defendant  of  the  mortgage  jn  1078  before  (he  Settleiqeqt 
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authorities.  Held  that  as  the  acknowledgment  before  the 
Settlement  authorities  was  made  more  than  50  years  after  the 
date  of  the  acknowledgment  under  the  sub-mortgage  of  1020 
the  suit  was  barred  undor  Art.  124  (Art.  136  N.  R.)  of  the 
Limitation  Regulation. 

Per  Palpu  Pillai  J The  words  “according  to  the  nature  of 
the  original  liability”  in  Section  19  do  not  connote  anything 
more  than  the  liability  attaching  to  suits  described  in  the  first 
column  to  the  schedule  of  the  Limitation  Regulation  within 
the  period  stated  in  the  second  column  thereof  and  the 
acknowledgment  of  a  debtor  mortgage  would  not  have  the 
effect  of  extending  the  period  of  limitation  beyond  the  period 
specially  provided  for  by  the  statute.  Though  the  starting 
point  of  limitation  tor  a  suit  for  redemption  may  commence 
only  after  the  expiry  of  any  term  fixed  in  the  deenment, 
there  is  nothing  to  warrant  the  view  that  when  an  acknow¬ 
ledgment  is  made,  the  mortgagor  has  got  more  than  50  years 
to  sue  from  the  date  of  that  acknowledgment.  If  the  suit  is 
one  for  redemption  the  mortgagor  will  have  a  period  of  50 
years  from  the  date  when  the  right  to  redeem  or  to  recover 
possession  accrues.  If  a  suit  was  on  a  bond  wherein  a  day  is 
specified  for  payment,  the  creditor  will  have  3  years  to  sue 
from  the  day  so  specified. 

Per  Viraragham  Aiyengar  J : — The  word  “liability”  in  the 
expression  “according  to  the  nature  of  the  original  liability” 
occurring  iri  Section  19  means  “obligation”.  The  nature  of 
the  original  obligation  may  be  different  in  different  cases. 
Such  obligations  form  the  basis  for  suits  described  in  column 

1  of  the  schedule  to  the  Limitation  Regulation  and  such  suits 
are  gover%gd  by  the  period  of  Limitation  specified  in  column 

2  of  the  schedule.  If  A  executes  a  bond  to  B  and  specifies 
therein  a  period  of  two  years  for  payment  under  Art.  51  of  the 
Limitation  Regulation  fArt.  54  N.  R.),  B  is  entitled  to  bring  a 
suit  against  Afor  enforcing  the  bond  within  five  years  from  the 
date  of  the  bond.  If  an  acknowledgment  is  made  within  these 
five  years  then  B  is  entitled  to  only  3  years  from  the  date  of 
the  acknowledgment  and  not  to  5  years.  The  original  liability 
is  that  created  by  the  bond  and  the  acknowledgment  is  effec¬ 
tual  to  start  a  new  period  of  limitation,  as  provided  for  in 
column  2  of  the  Regulation  in  respect  of  that  liability. 

(iv).  Kanakku  Narayanan  Padmanabhan  v.  Kanakku  Aii/n- 
ppan  Mathemn.  3.  T.  L.  J.  2?1  ~28  T.  L.  R,  254. 
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The  plaintiff  sued  in  1085  for  redemption  of  a  mortgage  of 
Kumbhom  981.  He  relied  upon  acknowledgments  of  the 
mortgage  contained  in  a  sub-mortgage  deed  of  ■  Karkadakom 
1031  and  a  Purakkadom  taken  by  the  mortgagee  in  1037  as 
taking  the  case  out  of  limitation  bar.  Held  (following  2.  T.L.J. 
49)  that  the  acknowledgment  of  a  mortgage  after  the  period 
fixed  by  law  foe  redemption  was  of  no  force  to  keep  alive  the 
right  to  redeem.  /The  acknowledgment  contained  in  the  sub¬ 
mortgage  of  1031  was  clearly  after  the  expiration  of  the  50 
years  period  fixed  hv  law  for  redemption  and  therefore  it  could 
not  save  the  plaintiffs  suit  from  limitation. 

That  Purakkadoms,  being  documents,  executed  by  the  mort¬ 
gagors  are  insufficient  to  keep  alive  a  mortgage,  otherwise 
burred.  (9  T.  L.  ft.  166  foil.) 

(Clause  9  of  Section  2  of  the  Limitation  Regulation, 
T[I  of  1040,  applied  to  acknowledgments  mado  even 
before  date  of  the  Regulation), 

(v)  Mnthaije  A/pppu  v.  Thamen  Verkeij.  4.  T.  L.  R.  74 

Held  that  an  acknowledgment  of  an  original  debt,  after  it 
bad  been  barred,  was  sufficient  under  the  law  of  limitation  to 
revive  it.  Section  4  of  the  Limitation  Regulation  (fit  of  1040) 
does  not  say  that  the  acknowledgment  to  remove  the  bar,  must 
Hava  been  made  before  the  expiration  of  the  period  of  limitation. 

Held  farther  that  the  mere  assertion  that  a  sum  of  money 
will  be  payable  on  the  happening  of  an  event,  future  and  un¬ 
certain,  is  not  an  acknowledgment  of  a  debt  sufficient  to 
remove  the  statutory  bar.  It  is  no  acknowledgment  of  a  debt, 
but  of  a  transaction  which  will  give  rise  to  a  debt  on  the  per¬ 
formance  of  a  condition, 

(vi) .  Va  mul?Mn  Raman  Nampuripad  v.  NiUmudan  Mr  trie  mt  it- 
Nampuri,  2.  rf.  L.  R.  49  F.  B. 

Held  that  an  acknowledgment  of  title  of  the  mortgagor 
in  order  to  fall  within  clause  9  of  Section  1 1  of  the  Limitation 
Regulation  (III  of  1040)  should  be  one  made  within  50  years  of 
the  mortgage  and  this  without  reference  to  the  question 
whether  the  acknowledgment  was.  made  before  or  after  that 
Regulation  came  into  force.  , 
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VI.  Acknowledgment,  by  whom  to  be  made. 

(i) .  Potiyan  Appavoo  v.  Ooli  Ramnmami.  37.  T.  L.  R.  256= 
11  T.  L.  J.  207. 

Held  tb at  under  the  law  in  Travancore  there  is  nothing  to 
prevent  a  lawful  guardian  from  binding  his  ward  by  his 
acknowledgment  provided  that  the  guardian’s  act  is  for  the 
benefit  of  the  minor.  A.  minor  is  very  often  benefited  by  a 
guardian’s  acknowledgment  especially  in  cases  where  the 
failure  to  make  the  acknowledgment  will  have  the  effect  of 
driving  the  creditor  to  rush  into  the  court  to  the  detriment  of 
the  best  interests  of  the  minor, 

(ii) .  See  28  T.  L.  R.  192  =  3  T.  L.  J.  123  infra  under  notes 
VTI  (ii). 

(iii) .  Kumarar)  Sankarm  v.  The  Dewaw  of  Tmrmicore, 
3  T.  L.  J.  116.* 

The  plaintiff  sued  for  the  balance  value  of  building  materials 
supplied  to  the  1st  defendant,  Sirkar.  In  order  to  save  limita¬ 
tion  bar  the  plaintiff  relied  upon  a  notification  published  in 
the  Government  Gazette  under  the  signature  of  the  Divisional 
Officer  to  the  effect  that  a  sum  of  Rs.  70-11-9  is  due  to  the 
deceased  contractor  (whose  rights  the  plaintiff  got  by  assign¬ 
ment).  Held  that  in  this  case  the  notification  could  not  be  con¬ 
strued  as  a  general  acknowledgment  of  liability,  but  only  to 
the  extent  mentioned  therein  and  even  granting  that  there 
was  in  it  a  general  acknowledgment  of  liability,  it  did  not 
help  the  plaintiff  in  as  much  as  the  Divisional  Officer  had  not 
been  proved  to  have  been  “an  agent  duly  authorised  in  this 
behalf”  i.  e.,*to  sign  the  acknowledgment.  That  an  acknow¬ 
ledgment  by  any  Sirkar  official  would  not  bind  the  Sirkar, 
unless  it  was  within  the  scope  of  his  express  authority  to 
make  such  acknowledgments.  In  respect  of  the  acts  and 
declarations  and  representations  of  public  agents,  the  same 
rule  does  not  prevail,  which  ordinarily  governs  in  relation  to 
mere  private  agents.  In  the  case  of  public  agents  the  Govern¬ 
ment  or  other  public  authority  is  not  bound,  unless  it  mani¬ 
festly  appears  that  the  agent  is  acting  within  the  scope  of 
his  authority  or  he  is  held  out  as  having  authority  to  do  the 
act,  or  is  employed  in  his  capacity  as  a  public  agent,  to  make 
the  declaration  or  representation  for  the  Government.  The 
fact  that  the  achnowledgrqent  appeareff  in  the  Government, 
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Gazette  does  not  give  it  any  binding  force  against  tlie  Sirkar. 
The  plaintiff  in  the  present  case  was,  therefore,  given  a  decree 
only  for  Rs.  70-11-9.  [15  T.  L.  R.  99  (103)  foil]. 

(iv).  The  Dewun  of  Travancore.  v.  V.  A.  Eajee  Oot  hoot  nan 
AUit/ar  Tharakanar.  15.  T.  L.  R.  99  (103) 

The  Salt  Peishkar,  without  the  sanction  of  the  Dcwan, 
under  Section  4  of  the  Salt  -Regulation,  (VII  of  1063)  granted 
a  license  in  pursuance  of  a  public  sale  notice  which  was 
published  in  the  Government  Gazette  apparently  with  the 
sanction  of  the  Head  of  the  Administration  in  the  usual  course 
of  business.  Held  that  the  license  was  void  for  want  of  the 
Dewan’s  sanction  to  grant  the  same,  such  sanction  being 
under  the  Regulation  an  essential  element  to  its  validity.  In 
cases  of  public  agents  the  Government  or  other  public  author¬ 
ity  was  not  bound  unless  it  manifestly  appears  that  the  agent 
was  acting  within  the  scope  of  his  authority  ;  or  he  was  held 
out  as  having  authority  to  do  the  act,  or  was  employed  in  his 
capacity  as  a  public  agent  to  make  the  declaration  or  repre¬ 
sentation  for  the  Government. 

Yll.  Acknowledgment,  to  whom  to  be  made. 

(i) .  Uom.mathi  Animal  Situ  Annual  v.  Marayukult.1  Ptllui 
Smtsubrumunia  Pillai.  33.  T.  L.  R.  252. 

.held  that  an  acknowledgment  made  by  the  mortgagee  under 
clause  9  ot  Section  2  of  the  Limitation  Regulation,  III  of  1040 
need  not  be  one  made  to  the  mortgagor  and  that  the  words 
“given  in  writing”  occurring  in  the  said' clause  menus  only 
made  in  writing. 

(ii)  Sunku  Bhaijavathar  Krishna  Itje.n  v.  SUhalaktshmi 
Animal  GomatlU  Animal.  3.  T.  L.  J.  123  =  28  T.  L.  R.  192. 

The  plaintiff  Sued  for  the  recovery  of  money  under  a  hypothe¬ 
cation  bond  executed  in  1068  in  favour  of  her  husband  by  the 
1st  defendant’s  deceased  husband.  The  2nd  defendant  who 
had  taken  a  mortgage  of  the  property  hypothecated  to  plain¬ 
tiff’s  husband  paid  in  1076  to  the  plaintiff's  husband  a  portion 
of  the  principal  amount  and  the  interest  till  then  due  and  the 
pas  ment  was  endorsed  on  the  hypothecation  deed  in  writing 
and  the  2nd  defendant  also  put  his  signature  to  it.  The  suit 
was  instituted  in  1084  and  the  plaintiff  relied  on  the  endorse¬ 
ment  of  1076  to  save  the  claim  from  limitation.  It  was 
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contended  that  the  payment  was  not  one  under  Section  20  (Sec¬ 
tion  21  N.  R.)  ot  the  Limitation  Regulation  as  it  was  made  by 
the  2nd  defendant  who  was  not  the  debtor.  Held  that  2nd  de¬ 
fendant  was  “a  person  liable  to  pay”  within  the  meaning  of 
Section  20  and  the  endorsement  of  payment  made  by  him  was 
sufficient  for  the  application  of  Section  20  and  that  the  suit  was 
therefore  not  barred.  Section  20  is  widely  different  from  Sec¬ 
tion  19  of  the  Limitation  Regulation.  Section  20  provides  that 
payment  by  a  person  “liable  to  pay”  is  sufficient  to  save  limita¬ 
tion  bar,  if  the  faot  of  the  payment  appears  in  writing  signed 
by  the  person  making  it.  It  does  not  provide  that  the  payment 
should  be  made  by  the  person  liable  as  the  debtor  or  by  his 
assigns  or  representatives.  Section  1.9  which  refers  to  an 
acknowledgment  of  liability  provides  that  an  acknowledgment 
to  operate  under  Section  19  has  to.be  made  by  the  person 
against  whom  the  right  is  claimed  or  by  his  authorised  agent 
or  legal  representatives.  The  term  “person  liable  to  pay”  is 
wider  than  the  description  of  the  person  acknowledging  in 
Section  19.  There  is  substantial  difference  between  the  effect 
of  payment  and  an  acknowledgment.  If  the  debtor  has  him¬ 
self  paid  or  whether  he  has  called  upon  somebody  else  and 
bound  somebody  else  towards  him  to  pay  the  creditor  and  that 
person  has  paid,  it  would  be  sufficient  payment  for  the  purpose 
of  Section  20. 

(iii).  Banr/tt  Iyengar  Veernrng/iam  ■  Iyengar  v.  Rauakku 
Asukun  Aiyappun  Kol.  p.  521. 

(See  Section  18  supra) 

VIII.  Right  to  acknowledge  barred  debts. 

(1).  Veera  Rama  Lekshmi  Veera  Lekxhmi  v.  Ranaklcii 
Sankara  Rumaroo  Marthandan.  Kol.  p.  3. 

Held  that  the  Karnavan  of  a  Marumakkathayatn  Tarwad 
earn  bind  the  Tarwad  by  acknowledging  eveti  a  barred  debt  in 
good  faith  which  is  a  sufficient  legal  ■  consideration  '  for  an 
express  promise  under  the  Indian  Contract  Aict,  Section  25. 
(7  T.  L.  R.  99  ;9  T.  L.  R,  100  foil.).  . 

(ii).  Runji  Kutha  v.  Aipppan  Krishnun.  9.  T.  L.  R,  100, 

Held  that  a  Karnavan  is  competent  to  revive  a  barred  debt 
on  behalf  of  the  Tarwad.  It  is:  not  beyond 1  the  'shape  of  a 
Karanavan’s  power  to  admit  a  barred  debt  as  a  matter  of  law, 
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though  on  facts  it  may  in  some  cases  be  held  that  such  admis¬ 
sion  is  prejudicial  to  the  interests  of  the  Tarwad  and  therefore, 
does  not  bind  the  Tarwad. 

(iii) .  Narayanan  Sankaran  Pandala  v.  Kali  Krishnan.  7. 

T.  L.  R.  99. 

Held  that  a  Karanavan  is  competent  to  acknowledge  a 
barred  debt  and  his  acknowledgment  will  hind  the  Tarwad, 
provided  he  makes  it  bona  fide  and  in  the  honest  discharge  of 
his  duties  and  without  any  collusion  with  creditors. 

A  written  acknowledgment  of  a  debt,  whether  barred  or  not 
was  sufficient  under  the  old  law  of  Limitation  (Regulation  III 
of  1040)  to  revive  the  claim  and  a  promise  to  pay  a  barred  debt 
is  sufficient  consideration  under  Section  25  cl.  (3)  of  the  Con¬ 
tract  Act,  to  support  the  contract.  The  legal  effect  of  an 
acknowledgment  of  a  debt  barred  by  the  Statute  of  limitation 
is  that  of  a  promise  to  pay  the  old  debt  and  for  this  purpose 
the  old  debt  is  a  consideration  in  law. 

A  Karanavan  is  competent  to  incur  a  debt  on  behalf 
of  his  Tarwad  and,  if  so,  he  is  equally  competent  to  acknow¬ 
ledge  tho  debt.  No  distinction  between  his  right  to  borrow 
and  his  right  to  acknowledge  a  debt  can  well  be  main¬ 
tained  on  principle.  He  is  the  representative  of  the  Tar- 
wad  in  all  matters  relating  to  its  concern  and  by  customary 
law  he  has  been  conceded  the  power  of  raising  loans  for  family 
purposes  and  doing  everything  necessary  in  that  behalf.  It 
may  often  happen  that  the  credit  of  the  family  would  be  ruined 
if  debts  incurred  by  him  are  not  acknowledged  or  satisfied 
at  the  requisition  of  creditors,  and  a  Karanavan  may  often  find 
it  convenient  to  pacify  a  creditor  by  renewing  his  bond  even 
if  the  debt  is,  strictly  speaking,  irrecoverable  at  law.  The 
property  of  a  commercial  Tarwad  may  depend  upon  the  main¬ 
tenance  unimpaired  of  its  credit  and  it  will  be  in  the  well-being 
of  the  Tarwad  to  honestly  keep  its  engagements  without 
availing  the  plea  of  limitation.  The  acknowledgments  of  debt 
may,  in  several  cases,  be  desirable  in  order  to  avert  evils  likely 
to  result  or  supposed  to  result  to  the  family  by 
repudiation  of  its  liabilities,  and  if  a  Karanavan 
honestly  acknowledges  a  barred  debt,  his  act  should,  in  all 
fairness,  bind  the  Tarwad,  whose  general  representative  he  is, 

(iv) .  Sreepuman  Narayanan  Nampoari  v.  Vishnu  Narayanan 
Nampoori.  7.  T.  L.  R.  26, 


(19) 
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Held  that  of  the  four  Urallars  of  a  Devaswom  three  alone 
are  incompetent  to  revive  by  acknowledgment,  a  barred  debt 
on  behalf  of  the  Devaswom  in  as  much  as  they  do  not  in  so 
doing,  aet  as  the  agents  of  the  4th  or  in  the  interest  of  the 
Devaswom,  but  that  they  are  competent  to  raise  loans  on  the 
security  of  the  Dovaswom  properties  in  the  interest  of  the 
Devaswom  when  the  fourth  is  either  unable  or  unwilling  to 
join  them. 

IX.  Acknowledgment  of  hypothecation  by  hypothe¬ 
cator  after  transfer  of  a,  portion  of  hypotheca— 
whetlier  valid  against  such  transferee. 

Gangatlhara  Iyer  Snbrahmanytr  Iyer  v.  Ynrko.y  Omeph.  33 


The  1st  defendant’s  father  executed  a  hypothecation  bond  to 
plaintiff  on  24-9-1076.  One  of  the  properties  comprised  in  the 
hypothecation  deed,  i.  e.,  item  1,  was  subsequently  sold  in 
Court  auction  andpurchased  by  a  stranger.  By  a  series  of 
transactions  this  item  was  conveyed  to  the  2nd  defendant. 
The  plaintiff  sued  on  the  hypothecation  bond  on  27-8-1089, 
evidently  after  time  and  relied  on  a  certain  admission  made 
by  the  1st  defendant,  subsequent  to  the  transfer  of  item  1,  to 
save  limitation.  It  was  contended  for  the  2nd  defendant  that 
no  acknowledgment  would  be  effective  against  him  for  extend¬ 
ing  the  period  of  limitation  unless  it  had  been  signed  by  him 
ot  by  some  person  through  whom  he  derived  title  at  some  time 
when  such  person  had  a  subsisting  interest  in  the  property. 
Held  that  whatever  the  hypothecator  might  do  with  the  pro¬ 
perty  hypothecated,  the  hypotheoatee  was  entitled  to  ignore 
such  transactions  and  to  look  only  to  the  hypothecator  for  the 
payment  of  interest  or  for  making  an  acknowledgment  of  the 
transaction  and  that  the  acknowledgment  made  by  the  hypo¬ 
thecator  Was,  therefore,  binding  on  the  transferee. 

X,  Admission  of  oral  evidence  as  to  acknowledgment. 

(i) .  See  23  T.  L,  R.  36  supra,  under  notes  I,  a,  vi. 

(ii) .  See  Kol.  p.  521  supra  under  notes  VII.  (iii). 

(iii)  Narcnjani  Ananthu  v.  Kali  Bhagavathi.  12.  T.  L.  R.  1. 

The  plaintiffs  claimed  redemption  of  a  mortgage  of  1006  and 

the  defendants  opposed  the  claim  on  the  ground  among  others, 
of  bar  by  limitation.  The  trial  Court  dismissed  the  suit  but 
fire  District  Judge  on  appeal,  reversed  the  Munsiff’s  decree,  qq 
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the  ground  that  the  suit  was  not  barred  as  'there  was  an  ad¬ 
mission  of  an  ancestor  of  the  contending  defendants,  of  the 
mortgage.  The  admission  was  said  to  have  been  made  in  a  de¬ 
position  given  by  her,  but  the  deposition  itself  was  not  produc¬ 
ed  nor  was  an  authenticated  copy  of  it  produced.  There  was 
only  an  abstract  of  that  deposition  in  the  judgment  of  the  case 
in  which  the  deposition  was  given.  Held  that  the  abstract  of 
the  substance  of  a  deposition  given  in  a  judgment  did  not  sup¬ 
ply  the  acknowledgment  required  under  Section  19  of  the 
Limitation  Regulation  to  save  a  claim  from  the  bar  of  limit¬ 
ation.  No  doubt  Sections  64  and  65  of  the  Indian  Evidence 
Act  allow  the  admission  of  secondary  evidence  under  certaiu 
conditions  and  that  Section  19  of  the  Limitation  Regulation, 
cl.  (2),  excludes  only  oral  evidence  of  the  contents  of  a  document 
containing  such  an  acknowledgment  and  not  secondary  evi¬ 
dence  of  its  contents.  The  original  deposition  itself  therefore 
need  not  be  filed.  A  duly  authenticated  copy  of  it  or  similar 
secondary  evidence  may  be  received  to  prove  the  acknowledg¬ 
ment.  But  the  abstract  of  a  -deposition  contained  in  the 
judgment  is  not  secondary  evidence  as  defined  in  Section  63  of 
the  Evidence  Act  in  the  case  of  a  lost  or  destroyed  deposition. 
Clause  5  of  Section  63  of  the  Evidence  Act  requires  the  sworn 
testimony  of  some  person  who  has  seen  the  document  as  to  its 
contents  and  such  testimony  should  be  subjected  to  the  cross- 
examination  of  the  party  affected  by  it.  Such  testimony  can¬ 
not  be  sought  to  be  supplied  by  the  substance  of  the  testimony 
given  in  the  words  of  another  person  whatever  may  be  his 
position  or  competence  to  use  that  substance  of  the  testimony 
in  the  case  in  which  it  was  recorded.  The  usual  guarantee  as 
to  the  accuracy  and  correctness  that  exist  in  the  case  of  a 
sworn  deposition  do  not  exist  in  the  case  of  the  abstract.  And 
where  the  law  requires  an  admission  of  a  party  to  be  in  writing ' 
signed  by  him  or  her,  that  admission  should  be  proved  accor¬ 
ding  to  the  strict  rules  of  evidence,  as  far  as  possible  in  the 
very  words  of  the  party  making  it. 

(iv)  Madamnia  Parvathy  v.  Muthevan  Krishnan.  11 
T.  L.  R.  159. 

In  a  suit  for  redemption  of  a  mortgage,  in  order  to  save 
limitation,  plaintiff  relied  upon  an  alleged  acknowledgment 
made  by  the  mortgagee  in  a  release  deed  executed  by  him. 
This  deed  was  not  produced  but  secondary  evidence  of  it  vVaS 
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given.  Held  that  under  Section  19  of  the  Limitation  Regu¬ 
lation  oral  evidence  of  the  contents  ol  a  document  containing 
the  alleged  acknowledgment  could  not  be  evidence.  The 
language  of  Section  19  is  imperative  and  clear,  and  so  oral 
evidence  of  the  contents  of  a  deed  relied  on  as  an  acknowledg¬ 
ment  to  save-  limitation  was  inadmissible.  No  doubt  under  the 
Evidence  Act,  secondary  evidence  is  admissible  in  some 
cases,  but  the  Evidence  Act  as  far  as  Travancore  is  concerned, 
appertains  to  the  category  of  unwritten  law,  and  cases  of  this 
nature  in  this  State  should  be  guided  by  Section  19  of  the  Limi¬ 
tation  Regulation  which  is  in  the  Statute-Book. 

XI.  Purakkadom — whether  constitutes 
acknowledgment. 

(i)  See  14  T.  L.  J.  101  supra.  under  notes  V  (ii) 

(iil  Malhevan  Krishna  n  v.  Easwaran  Padmanabhan.  9. 
T.  L.  R.  166  F.  B. 

The  Plaintiffs  seek  to  recover,  on  payment  of  the  mortgage 
sums  advanced  and  value  of  improvements,  certain  land 
which  their  Karnavans  mortgaged  to  the  defendants’  Kavana- 
van  in  1049.  This  land  was  originally  mortgaged  in  993  by 
plaintiffs’  family  to  another  Tarwad  and  that  subsequently  the 
defendants’ tarwad  took  an  assignment  of  that  mortgage.  In 
10 18  certain  further  advanoes  were  made  to  plaintiffs’  Tarwad 
by  the  defendants’  family  under  Purakkadom  documents  on 
the  security  of  the  plaint  property.  In  1049  the  claim  to  redeem 
the  mortgage  of  993  was  no  doubt  barred  but  the  document 
of  1049  contained  admissions  of  both  the  original  mortgage 
and  of  the  Purakkadoms  of  1018.  Held  that  purakkadoins, 
being  documents  executed  by  the  mortgagors,  are  insufficient 
'  to  keep  alive  a  mortgage  otherwise  barred.  To  keep  the  mort¬ 
gagor’s  claim  alive,  a  written  acknowledgment  of  the  mort¬ 
gagor’s  title, by  the  mortgagee  under  his  signature,  is  neoessary. 
Purakkadoms,  therefore,  cannot  give  a  fresh  starting  point  for 
limitation. 

N\  Bi  9  T.  L.  R.  166  F.  B.  was  decided  before  the  passing  of 
Section  19  A  which  was  added  by  Regulation  V  of  1068  and 
which  provides  that  if  before  the  expiration  of  the  period  pres¬ 
cribed  for  the  redemption  of  a  mortgage,  the  mortgagee  ac¬ 
cepts  from  the  mortgagor  a  Puravaippu  or  Purakkadom  deed 
creatinga  further  charge  on  the  mortgage  property  and  duly 
registered,  the  prescribed  period  of  limitation  shall  be 
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computed  from  the  date  of  such  Puravaippu  or  Purakkadom 
deed.  So  9  T.  L.  R.  166  is  no  good  law  no  w. 

XII.  Acknowledgment  of  liability  infavonr  of  the 
1st  mortgagee,  when  binds  the  puisne  mortgagee. 

Ari  Raman  Patti.  Krishuan  Patti  v.  Narai/ttna  Jndaoallubhar 
Mahadeva  Sastrial.  13.  T.  L.  J.  343. 

K,  the  deceased  husband  of  the  1st  defendant  and  the  father 
of  the  2nd  defendant  executed  a  hypothecation  bond  of  the 
plaint  items  to  L.  Plaintiffs  got  an  assignment  of  the  hypothe¬ 
cation.  Subsequently  K  executed  another  hypothecation  bond  to 
the  plaintiffs  for  the  prineipal  and  interest  which  had  accrued 
due  under  the  first  bond.  It  was  contended  for  the  defen¬ 
dants  that  before  the  date  of  the  second  hypothecation  bond,  K 
had  executed  another  hypothecation  deed  charging  plaint 
items  and  that  the  acknowdgment  of  the  1st  bond  in  the  second 
bond  by  K  could  not  be  allowed  to  prejudice  the  rights  created 
in  favour  of  the  third  defendant  and  as  a  matter  of  law,  K 
was  incompetent  to  make  an  acknowledgment  of  the  debt 
under  the  first  hypothecation  bond  valid  under  the  provisions 
of  Section  19  of  the  Limitation  Regulation  and  save  limitation. 
Held  that  K  was  the  person  who  was  competent  to  make  a 
valid  and  binding  acknowledgment,  as  when  he  acknowledged 
the  first  debt  in  the  second  document  he  had  not  parted  with 
all  bis  rights  over  the  plaint  property.  He  wa'sstill  the  owner  of 
the  equity  of  redemption.  It  has  been  held  that  a  mortgagor 
whose  interest  in  the-  mortgaged  property  or  liability  under 
the  mortgage  contract,  has  not  wholly  ceased  to  exist  can 
make  an  acknowledgment  of  liability  in  favour  of  the  first 
mortgagee,  so  as  to  bind  the  puisne  mortgagees  also. 

Quere.  Whetherthe  mortgagor  can  make  a  valid  acknowledg¬ 
ment  under  Section  19  of  the  Limitation  Regulation  when,  at 
the  time  he  makes  it,  he  has  no  interest  whatever  in  the  pro¬ 
perty  hypothecated. 

XIII.  Admission  of  mortgage  in  Pokkuvaravu 
application. 

Rumaran  v,  Easwaran.  19.  T.  L.  R.  54 
The  admission  of  a  mortgage  by  the  mortgagee  in  a  Pokku- 
varawu  petition  presented  by  him.  to.  the  Revenue  authorities 
is  an  acknowledgment  under  Section  19  of  the  Limitation 
Regulation  and  it  interrupts  the  currency  and  operation  of  the 
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Limitation  Regulation  and  gives  a  fresh  starting  point  in 
favour  of  the  mortgagor. 

XIV.  An  agent  duly  authorised 

(i)  Civil  Revision  Petition  No.  44  of  1008.  14.  T.  L.  J.  15. 

The  plaintiff’s  brother  subscribed  for  five  drawings  in  a 

chitty  conducted  by  the  defendant  from  Thulam  1091.  The 
defendant  defaulted  to  conduct  the  chitty  after  tho  fifth  draw 
ing  (Ami  1091).  The  plaintiff’s  brother  assigned  his  interest  to 
the  plaintiff  and  the  plaintiff  tiled  the  suit  in  1097  for  the  sub¬ 
scription  paid  for  five  drawings  with  interest,  The  plaintiff 
relied  upon  the  notice  sent  by  the  vakil  on  behalf  of  the  de¬ 
fendant  to  save  limitation  bar.  On  behalf  of  the  defendant  his 
vakil  sent  a  notice  in  1094  asking  the  plaintiff’s  brother  to 
accept  the  above  amount  minus  the  veethapalisa,  It  was  con¬ 
tended  for  the  defendant  that  the  vakil  was  not,  the  defendant’s 
duly  authorised  agent  as  contemplated  in  Explanation  J.I  of 
Section  19  of  the  Limitation  Regulation  and  that  the  notice 
did  not  constitute  a  valid  acknowledgment,  I  laid  that  the 
vakil  was  a  duly  authorised  agent  of  the  defendant  for  the 
purpose  of  Explanation  II  of  Section  19.  The  authority  in 
Explanation  II  of  Section  19  might  be  express  or  implied  and 
when  express  it  might  bo  in  writing  or  by  parol.  Held  further 
that  an  acknowledgment  saved  the  suit  from  being  barred 
only  to  the  extent  of  the  acknowledgment.  The  acknowledg¬ 
ment  in  the  vakil’s  notice  related  only  to  the  subscription 
t  minus  the  veethapalisa  and  so  the  claim  was  saved  only  to 
that  extent. 

(ii)  See  3  T.  L.  J.  123=“  28  T.  L.  R.  192  supra  under  notes 
VII  (ii). 

UNREPOJRTED  CASE  LAW. 

(aj  Admission  l>y  mortgagee  in  Settlement  proceedings. 

s.  A.  m  of  Mi. 

An  admission  by  the  mortgagee  in  Settlement  proceedings 
that  the  land  belongs  to  the  plaintiff  (mortgagor)  is  sufficient 
to  constitute  acknowledgment  under  Section  19. 

(b)  Acknowledgment— nature  of. 

(i)  A.  8.  858  of  1091. 

What  is  required  by  Section  19  is  an  acknowledgment  of 
liability  in  respect  of  the  right  on  wHoh  the  Suit  is  founded. 
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(ii;  A.S.176  of  1084. 

Ir;  order  that  there  should  be  a  valid  acknowledgment  under 
Section  19,  though  the  exact  nature  of  the  right  or  liability- 
need  not  be  disclosed  by  the  written  acknowledgment,  the 
writing  should  in  itself  import  that  the  person  making  the 
acknowledgment  was  under  an  existing  liability.  Such  liability 
could  not  be  read  into  it  by  proof  aliunde  or  even  by  admission 
subsequently  made  by  a  party  to  the  suit  in  which  the  ac¬ 
knowledgment  is  relied  upon  as  saving  the  bar  of  limitation. 

Ce)  Power  of  Karanavan  to  acknowledge  barred  debt— when  can 

be  exercised. 

S.  A.  292  of  m‘4- 

The  Karanavan  may  revive  a  barred  debt,  but  as  a  defen¬ 
dant  he  will  not  be  allowed  to  defeat  the  provisions  of  the 
Limitation  Regulation,  if  the  plaint  is  on  its  face  barred. 

(d)  Acknowledgment  by  de  facto  Karnavan, 

S.  A.  122  of  1084. 

An  Acknowledgment  made  by  a  de  facto  Karnavan  will  also 
fall  under  this  section. 

(e)  Acknowledgment  of  Otti— when  to  be  made. 

S.  A.  165  of. 1079. 

An  acknowledgment  of  an  Otti  in  order  to  give  a  fresh 
starting  point  for  purpose  of  limitation  should  be  made 
within  the  limitation  period.  (19  T.  L.  R.  54  foil.) 

(f)  Acknowledgment  by  assignor  of  mortgagee. 

A.  S.  300  of  107 G. 

An  acknowledgment  under  the  defendant’s  signature  itself 
is  not  absolutely  necessary.  An  acknowledgment  by  the 
person  from  whom  the  mortgagee  purchased  the  right  would 
equally  satisfy  the  requirements  of  the  Section. 

INDIAN  CASE  LAW. 

(ft)  Scope  of  the  Section. 

The  section  operates  to  give  a  new  period  of  limitation  by 
means  of  an  acknowledgment  made  during  the  time  the  cause 
of  action  for  recovery  of  a  debt  or  the. enforcement  of  a  right 
is  still  subsisting.  16  M.  220;  20  M.  239  ;  25  M.  220  F.  B. ;  26 
M.  34. ;  2  A.  443. 

(b)  Acknowledgment  after  the  period  of  limitation. 

(1J  An  acknowledgment  after  the  claim  is  tirae-barred  can¬ 
not  save  limitation.  J,8.  I,  C.  547  ;  42  A.  575=56.  I.C.  986  F-  B. 
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(2)  A  renewal  of  a  debt  barred  by  limitation  is  provided 
for  by  Section  25  of  the  Contract  Act.  3  A.  781. 

fo)  Minority  of  plaintiff. 

If  the  plaintiff  is  a  minor  at  the  date  of  acknowledgment 
(made  within  the  period  of  limitation  prescribed  for  a  suit)  he 
will  be  entitled  to  the  benefit  of  Section  7  (Section  8  N.  R.) 
though  time  had  begun  to  run  before  the  date  of  such  acknow¬ 
ledgment,  because  the  section* speaks  of  a  fresh  period  of 
limitation  not  an  extension  of  the  old  period.  13  M.  135. 

fa)  “Before  the  expiration, ..suit.” 

Before  plaintiff  could  succeed  on  an  acknowledgment  he 
has  to  establish  that,  it  was  made  before  the  expiration  of  the 
period  of  limitation.  42  A,  575  =  56.  I.  C.  986  f.B. 

(e)  To  he  set  up  in  the  plaint. 

The  plaintiff  should  set  up  acknowledgment  in  his  plaint  as 
a  ground  of  exemption  from  the  law  of  limitation.  If  the 
plaintiff  has  failed  to  set  up  that  in  the  plaint,  the  plaint 
might  be  allowed  to  be  amended  even  in  case  of  a  revision  by 
High  Court.  8  M.  L.  T.  199. 

(f)  Acknowledgment  during  holidays. 

An  acknowledgment  made  during  holidays  cannot  give  a 
fresh  start- for  limitation  simply  because  the  right  to  sue  has, 
at  the  date  of  the  acknowledgment,  surviving  on  account  of 
the  holidays,  though  the  time  ordinarily  allowed  for  the  suit 
had  expired.  4  B.  L.  R.  60S  ;  26  B.  586 ;  26  B.  782. 

(»)  Second  acknowledgment. 

(1)  A  second  acknowledgment  made  within  the  fresh  period 
arising  from  a  first  acknowledgment  made  within  the  period 
prescribed  for  the  suit,  keeps  alive  the  original  liability.  11 B. 
282  ;  6  C.  340  ;  25  B.  330. 

(2)  The  same  principle  applies  where  a  series  of  acknow¬ 
ledgment  of  a  debt  have  been  made.  6  C.  340 ;  11  M.  218. 

(10  In  respect  of  an®)  property  or  right. 

(1)  The  acknowledgment  in  order  to  give  a  fresh  starting 
point  must  be  one-in  respect  of  the  particular  claim  or  right, 
e.  g.,  the  acknowledgment  by  the  defendant  of  a  tenancy 
different  from  that  set  up  by  the  plaintiff  is  notsufficient  under 
the  section.  6  M.  182. 

(2)  A  judgment  debt  is  a  debt  for  the  purpose  of  thjs 
section,  5  M.  171  f.  B, 

§ 
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(j)  Acknowledgment  of  smaller  sum. 

An  acknowledgment  of  a  smaller  sum  cannot  save  limitation 
as  regards  the  larger  sum.  16  C.  W.  N.  493  “  13.  I.  C.  702. 

(IO  Application  for  release  by  judgment-debtor. 

An  application  by  an  arrested  judgment-debtor  praying  lor 
release  and  for  an  order  to  pay  the  decretal  amount  in  instal-. 
ments  is  a  sufficient  acknowledgment  of  liability  for  comput¬ 
ing  a  fresh  period  of  limitation.  1. 1-  0.  240  ;  8  G.  W.  N.  470, 

(1)  form  of  acknowledgment. 

(1)  All  that  is  necessary  under  the  section  is  that  the 
acknowledgment  should  be  in  writing  and  should  be  signed 
by  the  party  or  his  agent  duly  authorised  in  that  behalf. 
The  object  is  merely  to  exclude  oral  acknowledgments. 
20  M.  239. 

(2)  A  letter,  a  deed,  an  affidavit,  a  plaint  and  a  written 
statement  were  held  to  contain  a  valid  acknowledgment. 
27  C. 1004  P.  C. 

(3)  A  mere  petition  was  allowed  to  operate  as  an  acknow¬ 
ledgment  under  the  section.  9  C.  730. 

(4)  An  acknowledgment  in  the  statement  made  and  signed 
before  a  judge  in  a  suit,  is  sufficient  within  Section  19.  35.  A 
437  —  20.  I.  C.  27  ;  14  C.  801  P.  C.  ;  33  C.  1047  P.  C. 

(5)  Reference  in  a  promissory  note  of  a  debt  due  under  a 
mortgage  executed  some  years  previously  as  an  extra  or 
additional  debt  amounts  to  an  acknowledgment  of  that  debt 
under  Section  19.  38  B.  177  =  16  B.  L.  R.  20  =  23. 1.  C.  353. 

(6)  The  inclusion  by  an  insolvent  debtor  of  a  debt  in  his 
schedule  which  is  signed  by  him  is  an  acknowledgment.  35.  B. 
383;  9.1.  C.  944;  16  0.  W.  N.  346. 

(7)  A  deposition  signed  by  the  deposed  and  containing  an 
admission  may  amount  to  an  acknowfKlgnient  for  the  pur¬ 
pose  of  Sec.  19,  if  it  is  signed  by  the  deponent.  10,1.  G,  142;  16 
M.  220;  20  M.  239;  7  O.  W.  R.  651. 

( mj  Acknowledgment  of  liability. 

(1)  Acknowledgment  of  liability  mentioned  in  this  section 
;  means  an  acknowledgment  of  existing  liability.  30  G.  699 -----7 
C.  W.N.651;  25M,  220;  26  M.  34;  15. 1.  C.  363;  40  M.  701; 
35. 1,  C.  575.  „ 

(10) 
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(2)  An  acknowledgment  within  the  meaning  of  this  section 
must  distinctly  and  definitely  relate  to  the  liability  in  dispute. 
9  B.  L.  R.  715. 

In)  Acknowledgment— to  whom  to  he  made. 

(1)  An  acknowledgment  contemplated  by  this  section  is  an 
admission  of  liability  made  to  the  plaintiff  or  to  tiro  person 
through  whom  the  plaintiff  claims  or  it  may  be  to  a  person 
other  than  the  person  entitled  to  the  property  or  right.  14  C. 
801  —  14. 1  A.  168  P.  C.;  33  C.  613. 

(•>)  It  has  been  held  in  23.  0.  W.  N.  921  53.  I.  C.  895  ; 

49.  I.  C.  868;  35  B.  383;  32  B.  296;  18.  I.  C.  95 ;  22.  I.  0.  650  - 
19.  C.  W.  N.  263,  that  an  acknowledgmont  in  a  deed  of  assign¬ 
ment  executed  by  the  obligor  in  favour  of  a  third  person,  i.c.,  a 
person  other  than  the  person  entitled  to  the  property,  is  suffi¬ 
cient,  to  save  limitation  within  Sec.  19. 

(3)  An  acknowledgment  by  one  of  two  joint  debtors  that 
the  original  debt  was  a  joint  debt  is  sufficient  fo  keep  alive  the 
right  of  the  other  to  claim  contribution.  25  0.  844'=2  0.  W.  iSf, 
402—25.  I.  A.  951  P.  C. 

(o)  An  acknowledgment  to  be  unqualified,  and  unequivocal. 

Acknowledgment  must  be  an  absolutely  unconditional 
one.  31.  I.  C.  105-8  C.  W.  N.  168. 

(v)  Implied  acknowledgment. 

(1)  An  acknowledgment  under  Sec.  19  may  be  implied, 
but  the  implication  must  be  a  necctsMr//  deduction  from  the 
language  used,  that  the  party  acknowledging  was  referring  to 
and  admitting  the  particular  liability  in  dispute  and  not  vague¬ 
ly  any  or  every  liability.  8. 1.  C.  81. 

(2)  An  acknowledgment  of  liability  need  not  bo  express  but 
may  be  by  implication  and  the  mention  in  a  later  bond  of  the 
earlier  bond  was  by  implication  a  sufficient  acknowledgment 
of  liability  to  briMj  the  claim  on  the  later  bond  within  time. 
53.1.  C.  425: 

(3)  Where  the  existence  of  an  account  is  admitted,  the 
inevitable  deduction  must  be  that  the  person  making  such  an 
admission  acknowledges  his  liability  to  pay  his  debt  if  any  debt 
is  found  against  him.  58.  I.  C.  787;  33  C.  1047  P.  C.;  25  C.  844. 

(4)  An  endorsement  of  payment  on  the  back  of  the  bond  in 
the  handwriting  of  the  debtor  amounts  to  an  implied  acknow¬ 
ledgment  of  the  debt.  48, 1.  C.  724,  * 
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(c|)  Acknowledgment  of  partial  debt. 

If  a  definite  sum  smaller  than  the  sum  claimed  is  named  in 
.  the  acknowledgment,  only  the  sum  named  is  taken  out  of  the 
statute  of  limitation.  15  C.  L,  J.  251. 

(i)  Acknowledgment  minor  effect  of. 

If  a  balance  is  struck  or  an  acknowledgment  is  made  in  favour 
of  a  minor,  the  period  of  limitation  is  to  bo  computed  from  the 
date  when  the  plaintiff  becomes  a  major.  52.  T.  0. 1 15  -45 
I.  C.  694. 

(h)  Acknowledgment,  of  mortgage  In  plaint. 

A  statement  in  a  plaint  admitting  a  mortgage  in  plaintiff’s 
favour  amounts  to  an  acknowledgment  of  his  liability  in  respect 
of  the  mortgagor’s  right  to  redeem  the  mortgage.  11. 1.  C.  377- 

(I)  Agreement  to  pay  barred  decree-debt. 

An  agreement  to  pay  the  amount  due  under  a  decree  which 
is  barred  cannot  revive  the  decree,  but  it  will  be  a  valid  contract 
supported  by  consideration  under  Sec.  25  cl.  (3)  of  the  contract 
Act.  4  0.  500  =  10  C.  L.  .1.  517  =  3.  I.  O.  34;  8  B.  194  F.  B.;  20 
I.  0.501;  23  M,  91 

(u)  Application  for  extension  of  time  by  debtor. 

An  application  for  extension  of  time  in  writing  by  the  debtor 
for  payment  of  the  debt  is  good  acknowledgment;.  12  M.  L  J, 
35.1. 

(v)  Acknowledgment  of  mortgage  by  one  ol’  the  mortgagees. 

An  acknowledgment  of  the  title  of  the  mortgagor  made  by 
only  one  of  the  two  mortgagees  would  not  avail  to  save  the 
mortgagor’s  right  to  redeem  being  barred  by  limitation,  wh'ere 
the  mortgage  was  a  joint  mortgage  and  incapable  of  being 
redeemed  piecemeal.  9  A.  L.  J.  386. 

(w)  identity  of  debt. 

It  is  settled  law  that  the  identity  of  the  debt  acknowledged 
in  writing  may  be  proved  by  parol  evidence.  34. 1.  G.  417. 

(x)  Plaint-  statement  in. 

A  statement  contained  in  a  plaint,  in  a  case  filed  by  the 
grand-father  of  the  mortgagee  of  immovable  property  to  the 
effect  that  it  is  mortgaged  to  him,  does  amount  to  an  acknow¬ 
ledgment  of  liability,  in  respect  of  the  mortgagor’s  right  to 
redeem  within  the  purview  of  Sec.  19.  11. 1.  C.  377. 

(y)  Written  statement. 

(1)  An  acknowledgment  contained  in  a  written  statement 
Tyonld  be  good  under  the  section,  10  B.  L.  R.  374=32  B.  296. 
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(2)  A  written  statement  in  a  former  suit  containing  a 
distinct  acknowledgment  of  a  mortgage  and  made  within  the 
period  in  limitation  will  give  a  fresh  start  of  limitation  under 
this  seotion,  (1887)  P,  R,  20, 

(f)  In  writing, 

An  oral  acknowledgment  of  a  debt  is  outsido  the  scope  of 
Section  19  of  the  Limitation  Act,  11. 1.  0,  445. 

(mi)  Signed. 

Under  this  section  it  is  necessary  that  the  acknowledgment, 
should  be  signed  by  the  party  personally,  or  by  an  agent  duly 
authorised  in  this  behalf,  or  by  some  person  through  whom  he 
derives  title  or  liability.  4.  I.  0.  579  ;  5.  I,  0.  756. 
full)  Sign— Definition  of. 

(1)  “Sign”  with  its  grammatical  variations  and  cognate 
expressions,  shall,  with  reference  to  a  person  who  is  unable  to 
write  his  name,  include  “mark”,  with  its  grammatical  varia¬ 
tions  and  cognate  expressions.  7.  M.  55  ;  7  Ml  76. 

A  pencilled  signature  may  be  sufficient. 

(2)  A  signature  written  by  a  third  person  under  the  direc¬ 
tions  of  the  person  whose  signature  is  in  question,  and  in  his 
presence,  is  proper  signature  and  is  personal  signature  for  the 
purpose  of  Section  19.  10. 1.  0.  215. 

(,w)  Clause  [2] -Oral  evidence. 

(1)  This  clause  should  be  read  with  gees.  65  and  91  of  the 
Evidence  Act  and  does  not  exclude  secondary  evidence  in 

.  which  the  same  could  be  admissible  under  Section  65  of  the 
Evidence  Act.  15  M.  491 ;  12  C.  267. 

(2)  Oral  evidence  may  be  given  ot  an  ackowledgment 
which  is  lost  or  destroyed.  13  0.  292  ;  12  C.  267. 

(3)  Parol  evidence  is  admissible  for  showing  the  identity 
of  the  debt  referred  to  in  the  acknowledgment.  17  A.  198  P.  C. 
=  22. 1.  A.  31  ;  25  M.  220.  F.  B. 

(4)  Such  evidence  is  also  admissible  to  prove  the  name  of 
the  person,  in  favour  of  whose  right  the  acknowledgment  was 
made.  1  A.  117  F.  B.  ;  25  M.  220  (232)  F.  B. 

(5)  The  date  may  be  proved  by  parol  evidence.  25  M.  220 

F.  B. 

(6)  Where  the  acknowledgment  was  in  writing,  but  the 
writing  was  subsequently  lost,  the  acknowledgment  may  be 
proved  by  parol  evidence.  -26  M.  34, 
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(7)  When  more  than  one  debt  is  due  to  the  creditor  at  the 
time,  the  acknowledgment  must  be  such  as  to  identify  the 
particular  debt  sued  on.  Oral  evidence  cannot  he  admitted  in 
this  respect,  17  A.  198  =  22,  I.  A.  31  P.  C. 

(ml)  Explanation  11- Agent  duly  authorised. 

(1)  The  authority  contemplated  in  this  section  need  not  be 
in  writing.  24  A.  319. 

N.  B.  Where  a  suit  is  brought  on  an  acknowledgment  of 
debt  made  by  one  person  on  behalf  of  another,  it  must  bo 
shown  that  the  former  bad  power  to  acknowledge  a  debt  for 
the  latter.  An  agency  cannot  be  inferred. 

(2)  An  acknowledgment  signed  by  a  female  heir  holding 
.  a  limited  interest  does  not  bind  the  reversioner  or  the  estate. 

(i  A.  L.  J.  931  =  3. 1.  C.  725  =  32  A.  33. 

(#e)  Acknowledgment  after  termination  of  agency. 

(1)  An  acknowledgment  signed  by  a  person  whose  agency 
on  behalf  of  the  defendant  had  ceased  to  the  knowledge  of  the 
plaintiff  oannot  save  limitation.  5  C.  303  ;  7.  I.  A.  8  P.  C. 

(2)  An  acknowledgment  by  the  natural  guardian  and 
mother  of  a  minor  will  give  a  fresh  start  for  limitation,  if  it  be 
shown  that  such  acknowledgment  is  for  the  benefit  of  the 
minor.  26  B.  221  F.  B.  ;  17  M.  221  ;  5  M.  169  F.  B.;  18  M.  456; 
26  M.  330.;  29  C.  647. 

(af)  Manager  of  a  .joint  Hindu  family. 

(1)  Manager  of  a  joint  Hindu  family  has  the  same  author¬ 
ity  to  acknowledge  as  he  has  to  create  debts  on  behalf  of  a 
minor  though  he  has  no  power  to  revive  debts  barred  by  time 
except  with  special  authority.  5  M.  169  F.  B.;  17  B.  512; 
5. 1.O.  484;  36  A.  264. 

(2)  The  Manager  has  also  no  power  to  bind  the  family  by 
his  acknowledgment  when  the  contract  was  expressly  made 
with  all  the  members.  25  M.  220  (234) ;  32.  I.  C,  997  ;  17  B.  512 

(3)  A  Hindu  father  can  bind  his  son  by  reviving  a  barred 
debt.  The  son  will  be  bound  to  pay  such  debt  from  any  of  tho 
assets  of  the  father.  6.  M.  293. 

(4)  A  manager  of  a  joint  Hindu  family  cannot  revive,  by 
acknowledgment,  a  debt  barred  by  limitation,  except  as  against 
hjmself.  ?0  B.  155, 
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20.  (1)  If,  before  the  expiration  of  the  period  pres- 
nim i  t  a ti  o)i  cribed  for  the  redemption  of  a,  mortgage, 
t^ie  mortgagee  accepts  from  the  mortgagor 
I'l'oni  a  Puravaippu  or  Purakadam  deed  creating 

n  further  charge  on  the  mortgaged  property  and  duly 
registered,  the  prescribed  period  of  limitation  shall  he 
computed  from  the  date  of  such  Puravaippu  or  Pura- 
kadanr  deed. 

(2)  If,  under  the  terms  of  the  mortgage  deed,  the 
when  mmtf'fi-  mortgagee  is  bound  to  pay  Michavaram  to 
niiwVlwlrt-  the  mortgagor,  and  if  such  Michavaram 
JWn''  is,  before  the  expiration  of  the  prescribed 

period,  paid  as  such  by  the  mortgagee  to  the  mortgagor, 
and  if  the  fact  of  such  payment  is  evidenced  by  a  duly 
T!^i§teFed  receipt,  the  prescribed  period  of  limitation 
shall  be  computed  from  the  date  of  such  payment. 

Explanation. — The  word  “mortgagee”  includes  any 
person  who  could  legally  represent  the  mortgagee  or 
an  agent  duly  authorised  by  him  to  act  on  Iris  behalf. 

(NOTES.) 

General. 

Seaton  Compared 

This  section  corresponds  to  Section  19  A  of  the  old  Regu¬ 
lation.  There  is  no  corresponding  provision  in  the  Indian 
Limitation  Act. 

Sections  19.  20  and  21  which  refer  to  acknowledgments 
ought  to  be  read  together. 

TRAVANCORE  CASE  LAW. 

(a)  Unregistered  Purakkadoin. 

Knnakku  Sankarnn  Sankara  n  v.  Kanakku  Raman  Parappnn 

14.  T.  L.  J.  101. 

[See  Section  19  supra  under  notes  V  (ii) j 

(b)  Pfl.yme.iu  of  Michavaram  without  receipt. 

fcnmiran  Raman  v.  The  Oman  of  Trqvaqcqre,  S,  ]},  III  52, 
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The  plaintiff  sued  in  1078  i,  c.,  more  than  50  years  after 
mortgage  for  the  redemption  of  a  mortgage  of  987  executed 
by  his  deceased  Karanavan  to  the  Karikad  Devaswom 
of  the  Sirkar,  first  defendant.  The  property  originally 
belonged  to  the  2nd  defendant  and  the  plaintiff's  ancestor 
obtained  the  property  on  Erakaruhna  which  is  a  sale 
with  a  Michavaram  reserved  trotn  that  family.  The  2nd 
defendant  denied  the  Erakaraima  and  set  up  a  kanoin 
demise.  The  1st  defendant  supporting  the  plaintiff  in  regard 
to  the  Erakaraima  denied  the  plaint  mortgage,  pleaded  limit¬ 
ation  and  set  up  a  gift  of  the  property  to  the  Devaswom  be¬ 
fore  1000  M.  E.  from  plaintiff’s  Tarwad.  Plaintiff  urged  that 
the  1st  defendant  paid  Michavaram  to  him  (plaintiff)  till  1073 
and  that  the  cause  of  action  arose  therefore  only  in  that  year. 
Held  that  mere  payment  of  Michavaram  was  not  sufficient  to 
save  limitation  under  Section  19  A.  cl.  {■>)  of  the  Limitation 
Regulation  (Section  20  cl.  (2)  N.  R.)  in  the  absence  of  a  regis¬ 
tered  receipt  of  such  payment.  Under  the  provisions  of  the 
above  Section  such  payments  of  Michavaram  in  order  to  save 
limitation  should  be  evidenced  by  a  duly  registered  receipt 
and  also  that  the  payment  should  have  been  made  before  the 
period  of  limitation. 

(c)  Payment  of  nucha varum  within  50  years. 

Kanukku  Chakran  v.  Hainan  Velayudhu-n,  17  T.  L.  R.  38. 

In  a  suit  for  renewal  of  Kanoin  and  recovery  of  Michavarom, 
the  plaintiff  may  rely  on  the  Kanom  set  up  by  the  defendant 
even  if  lie  (plaintiff)  fail  to  prove  the  specific  Kanom  alleged 
by  him.  Payment  of  Michavarom  within  50  years  will  save 
such  a  suit  from  the  limitation  bar, 

UiNltEPORTED  CASE  LAW. 

Unregistered  Purakkadoms  -whether  constitute 
acknowledgments. 

8.  A.  n  of  10M. 

In  a  suit  for  redemption  the  defonce  was  one  of  limitation, 
as  the  suit  was  brought  more  than  fifty  years  after  the  date  of 
the  mortgage.  The  plaintiff  relied  on  two  Purakkadam  deeds 
which  were  not  registered  to  save  limitation,  held  that  the 
Purakkadoms  being  unregistered  documents  were  ineffectual 
in  keeping  the  plaintiff’s  claim  alive  under  Section  19  A 
(Section  20  N.  R),  \ 
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21.  (1)  Where  interest  on  a  debt  or  legacy,  or  part 
Kited  of  ,,»j-  of  a  debt  or  legacy,  is,  before  the  expiration 
",  "t'1”}  °f  the  prescribed  period,  paid  as  such  by 
'Idn  fin1111'11* of  person  liable  to  pay  the  debt  or  legacy, 
or  by  an  agent  duly  authorised  in  this 
behalf,  or  by  the  manager  of  a  Malabar  Tarvrad  or  of 
an  undivided  Hindu  family  in  the  case  of  debts  binding 
on  the  Tarwad  or  family,  as  the  case  may  be,  and  when 
the  fact  of  such  payment  appears  in  writing  signed  by 
the  person  making  the  same,  a  fresh  period  of  limita¬ 
tion  shall  be  computed  from  the  time  when  the  pay¬ 
ment  was  made. 

(2).  Where  mortgaged  land  is  in  the  possession  of 
urfto,  or  reoL-ipt  the  mortgagee,  the  receipt  of  the  rent  or 
)urort“«U'taBCi-imif  i')l'0<-lnce  SLK'h  laud  shall  he  deemed  to  be 
a  payment  for  the  purpose  of  sub-seetion(l). 

Explanation. — “Debt”  includes  money  payable 
under  a  decree  or  order  of  Court. 

(NOTES.) 

General. 

Scetiou  Compared. 

This  section  is  the  same  as  bee.  20  of  the  old  Regulation, 
except  that  the  words  “according  to  the  nature  of  the  original 
liability”  in  clause  (1)  of  the  old  section  are  omitted  in  the 
new  section  and  for  the  word  “new"  the  word  “fresh”  is  sub¬ 
stituted.  The  words  “rent  or”  are  added  before  the  word 
“produce”  in  clause  2  of  the  new  section.  The  explanation  to 
the  section  is  new.  There  is  no  corresponding  provision  in  the 
old  Regulation. 

This  section  substantially  corresponds  to  Sec.  20  of  the  Indian 
Limitation  Act. 

Payments,  whether  of  interest  or  part  of  the  principal  are 
seldom  made  without  deliberation.  They  are  generally  speak¬ 
ing  acknowledgments  of  the  substance  of  the  debt,  not  by 
words,  but  by  conduct.  (Mitra,  4th  Ed.  p.  374). 

According  to  our  Section  21,  both  part  payment  of  principal 
and  payment  pf  interest  must  be  as  such  (i.  e,-,  as  principal  and 
interest).  But  Sec,  20  of  the  Indian  Limitation  Act  requires 
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only  that  payment  of  interest  must  be  as  such.  There  is  no 
corresponding  provision  as  regards  the  part  payment  of  the 
principal  sum  as  such.  In  accordance  with  Section  21  the  fact 
of  payment  of  both  interest  and  principal  should  be  evidenced 
by  the -handwriting  of  the  person  making  the  payment.  But 
under  the  corresponding  British  Section,  only  the  part  payment 
of  the  principal  alone  should  bo  in  the  hand  writing  of  the 
person  making  it.  Theta;  wero  conflict  of  rulings  in  British 
India  as  to  whether  a  debt  under  this  section  included  a  judg¬ 
ment  debt.  The  Explanation  to  the  present  section  sets  at 
rest  the  conflict  of  decisions.  Debt  now  includes  a  judgment 
debt. 

TRAVANCORE  CASE  LAW. 

(«)  Payment  of  interest  is  su  meieul.  acknowledgment. 

Narayanan  Kerulamt  man  Tampan  v.  Narayanan  Rama* 
rarmau  Tint  malpad.  1.  T.  L.  R.  (57. 

Raid  that  pay  merit  of  interest  implies  the  existence  of  the 
liability  aa  to  principal,  and  an  endorsement  of  such  payment' 
signed  by  tbo  party  Constitutes  a  valid  acknowledgment. 

(Bee  Section  19  supra,  under  notes  II  (iij. 

(b)  Payment  of  interest  by  tleb  tor —whether  revives  claim  against 
surety. 

Sniularu/.iiit/ow.  Panda  mm  T/iirunuvukurttsu  Pandurum  v. 
Kovlta  Ousapli  Varld  15.  T.  L.  J.  164. 

Held  that  payment  of  interest  by  the  debtor  within  I, ho  period 
of  limitation  does  not  give  a  fresh  starting  point  for  limitation 
against  the  surety  under  Sec,  20  (See  21  N,  R.) 

(See  See*  29  Supra  under  notes  IV.) 

(*)  Computation  of  period. 

Sankaran  Aiyappan  v.  Lakshmi  Karthiyayani.  11  T.  L,  R.  74, 

IMd  that  where  the  holder  of  a  mortgage  is  in  possession 
of  the  land  mortgaged,  the  period  of  limitation  may,  by  the 
provisions  of  Sec.  20  of  the  Limitation  Regulation  (Sec.  21  N.R.) 
be  computed  from  the  date  such  possession  terminates.  What 
applies  to  a  hypothecation  must  of  course  apply  to  a  mortgage 
(I)  What  amounts  to  payment  of  interest— receipt  of  produce  of 
mortgaged  land, 

(i)  Raman  Narayanan  Nantboartpad  r.  Narayanan  Sanka * 
ran.  16.  T.  L,  R.  182 

(2D 
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Held  that  cl,  (2)  of  Sec  20  of  the  Limitation  Regulation  (Soc. 
21  cl.  (2)N.R.)  cannot  be  given  effect  to  in  the  case  of  usufructu¬ 
ary  mortgages.  The  receipt  of  produce  by  the  mortgagee  may 
keep  alive  his  claim  but  the  mortgagor  cannot  rely  on  it  as  en¬ 
titling  him  to  redeem  the  mortgage  after  the  period  of  limitation. 

(ii)  Velayudhan  Krishnan  Panikkun  v.  1'iisep  kJlyuxo. 
S.D.  1.  54. 

Held  that  the  receipt  of  the  produce  of  the  mortgaged  pro¬ 
perty  is  under  Sec.  20  of  the  LimitationRegulation(Sec.  21  N.R.) 
to  be  deemed  a  payment  having  the  effect  of  giving  a  fresh 
period  of  limitation.  Sec.  20  covers  the  case  of  debts  generally 
and  no  distinction  between  secured  and  unsecured  debts  can, 
in  principle,  be  maintained  with  regard  to  the  applicability  of 
this  section. 

(iii)  Adichan  Neekui  v.  Akdheran  bankarau.  8  T.  L.  R.  74. 

The  plaint  property  which  belonged  to  llurplamtiffs’  Tarwad 

was  mortgaged  to  tire  defendants’  predecessors  in  estate  in  977 
M.  E.  The  suit  was  instituted  by  the  plaintiffs  in  1064,  i.e.,  86 
years  after  the  date  of  the  mortgage,  to  redeem  the  property 
with  arrears  of  Miehavarom.  It  was  contended  that  payment 
of  Mich  a  varam  by  the  mortgagee  saved  limitation.  Held  that 
clause  2  of  Sec.  20  of  the  Limitation  Regulation  (cl.  2  of  Sec.  21 
N'.  R.)  applies  only  to  receipts  of  produce  by  the  mortgagee  but 
not  to  payments  of  Miohauaram  made  by  the  mortgagee  to  the 
mortgagor.  The  payment  of  Michavaram  has  not  the  elfeot 
of  saving  the  equity  of  redemption  from  the  bar  of  limitation. 
The  second  para  of  Sec.  20  of  the  Limitation  Regulation  (11  of 
of  1062)  is  simply  a  rider  to  the  first  para,  and  was  enacted  to 
explain  the  operations  of  the  main  provisions  of  Sec.  20  (para 
1)  in  the  oase  of  a  mortgagee  who  receives  the  produce  of  the 
mortgaged  land,  in  lieu  of  interest  due  on  the  loam  and  some¬ 
times  in  part  payment  of  the  principal  also,  where  the  usufruct 
yields  a  surplus  after  payment  of  the  interest.  In  other  words, 
the  receipt  by  the  mortgagee  who  was  the  lender  of  the  pro¬ 
duce  of  the  mortgaged  land,  had  tho-same  effect  as  a  payment 
of  interest  or  part  payment  of  the  principal  made  by  the  debtor 
to  the  lender  under  the  provisions  of  para  1  of  Sac.  20  of  the 
Limitation  Regulation.  The  "object  of  the  section  is  to  give  a 
fresh  starting  point  for  limitation  in  favour  of  creditors  when¬ 
ever  they  receive  payments  from  or  on  account  of  their  debtors, 
As  the  language  of  para  1  of  Sec.  20  is  not,  except  by  strained 
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construction,  applicable  to  the  receipt  of  produce  by  the  mort¬ 
gagee  (creditor)  of  the  land  mortgaged  and  as  such- receipt  is 
indirectly  a  payment  made  by  the  mortgagor  (debtor)  on 
account  of  interest  and  sometimes  in  part  payment  of  the 
principal,  the  Legislature  enacted  para  2  to  remove  any  doubt 
that  the  wording  of  the  first  para  might  create. 

(iv)  Narayanan  Krishna n  v.  Kanakku,  Thampi  Chempaka- 
rrtman  Thanuvan  16  T.  L.  R.  35. 

If  the  mortgagee  proves  that  the  produce  of  the  mortgaged 
property  was  received  by  him  by  way  of  rent  from  the  mort¬ 
gagor  under  a  lease,  suoh  receipt  could  amount  to  a  payment 
of  interest,  which  would  keep  the  mortgage  lien  alive  under 
Sec.  30  (Sec.  ill  N.  R.)  of  the  Limitation  Regulation. 

(o)  Payment  by  hypothecator  to  hypothecatee. 

Janardhana  Iyer  Subraw  an  i  Tyerv.  Vareethu  Kunjn  Thom, man 


Held  that  payment  by  hypothecator  to  the  hypothecatee  of 
interest  due  on  the  hypothecation  debt,  before  the  expiration 
of  the  period  prescribed  for  limitation  and  the  fact  ot  such  pay¬ 
ment  appearing  in  writing  signed  by  the  hypothecator,  has  the 
etfoot  under  Sec.  20  (-Sec.  21  N  .  R.)  of  the  Limitation  Regula¬ 
tion  of  keeping  alive  the  hypothecation  lien  .  against  a  third 
party  to  whom  the  title  to  the  property  has  passed  before  the 
date  of  such  payment. 

(r)  Payment  to  he  in  writing  and  to  be  before  ltmitatlouaafMl  by 
person  making  payment. 

(i)  Kachupilla  Kail  yam  v.  Lekshmi  Them,.  25  T.  L.  R.  26. 

Held  that  the  receipt  of  mesne  profits  does  not  constitute 

payment  of  interest  to  save  limitation  under  Sgc.  20  (Sec  21 
N\  R.)  of  the  Limitation  Regulation.  That  section  requires  the 
payment  of  interest  to  he  evidenced  in  writing  signed  by  the 
person  making  the  payment. 

(ii)  Vishnu  Vamanaru  v.  Padat.hil  Kuiwheria  Mathen. 
8.  D.  Ill,  96. 

Held  that  to  bring  a  case  under  .Sec.  20  of  the  Limitation 
Regulation  (Sec.  21  N.  P..),  the  payment  of  interest  must  be  evi¬ 
denced  by  a  writing  signed  by  the  defendant  or  his  agent,  and 
it  must  have  been  made  before  the  expiry  of  the  period  of 
limitation, 
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(iii)  Civil  Miscellaneous  Apnenl  PeHlian  No.  J-1  of  lOGti. 
10  T.  L.  R.  App.  8. 

Held  that  the  payments  marie  by  the  defendant  but  not  evi¬ 
denced  by  writing  attested  by  his  signature,  renders  payments 
made  by  him  ineffectual  under  Sec.  :’0  (Sec.  21  N.  R.)  for  limit¬ 
ation  purposes  and  such  payments  will  not  extend  the  period 
of  limitation,  (Seo  Sec.  19  supra.  under  note  I,  g.  (i).) 

(g)  Payment;  of  hitci-cst  or  prime)])  il  need  not  he.  in  money. 

H)  Kvmarnn  Kumurnn  v.  Jimri  Narayanan.  37,  T,  L  II, 
262  ■  II  T.  I,.  ,1.  245. 

Held  that  to  satisfy  the  requirements  of  Sec.  2ft  of  the  Idmita- 
lion  Regulation  (Sec.  21  N.  R.)  the  payment  of  principal  or  in. 
torost,  ns  such,  need  not  he  in  money.  It  may  he  in  goods  or 
by  a  settlement  of  accounts,  bolweon  the  parties;  but  thn  pay¬ 
ment  must  be  of  such  a  nature  that  it  will  ho  a  complete  an* 
swor  to  a  suit  by  tho  creditor  to  recover  the  amount. 

(See  Sec.  19  supra  under  notes  If  (1). 

(Li)  Dasa  Knmmathi  Narashnhn  Knmmathi  v,  Koch  upon  nu 
Kaliamma.  6  T.  L.  J.  301. 

Where  the  amount  of  interest  payable  on  a  loan  is  credited 
in  the  plaintiffs’  acoounts  in  defendants’  favour  and  the  same 
amount  is  at  once  debited  as  afresh  advance  to  the  defendants, 
swelling  the  amount  of  tho  loan  to  that  extent.  Held  that 
there  is  a  payment  of  interest  sufficient  under  See.  20  (Sec.  21 
F.  R.)  of  the  Limitation  Regulation' to  save  from  limitation 
plaintiffs’  suit  brought  more  than  three  years  from  the  date  of 
the  original  advance  but  within  three  years  of  the  entry  credit¬ 
ing  interest.  It  is  not  necessary  in  order  to  constitute  a  pay 
inent,  that  money  shall  actually  be  tendered  and  accepted;  it  is 
sufficient  if  the  same  result  is  obtained  in  some  other  way.  The 
result  of  the  arrangement  is  that  the  plaintiffs  are  represented 
as  receiving  the  interest  from  and  lending  it  again  as  principal 
to  the  defendants,  i.  e.,  the  interest  balance  is  reduced  and  tho 
principal  amount  is  increased  for  the  calculation  of  future 
interest. 

(h>  What  amounts  to  payment  of  interest. 

(i)  .  Narayanan  Kander  v.  Nae/rwanclan  Sankara  Farfar- 
12  T;  L,  R.  37. 

■  The  plaint  bond  stipulated  that  plaintiff  should  pay  himself 
interest  on  the  debt  due  to  him  under  the  bond  from  the  Mioha- 
yaratn  payable  by  him  to  defendant  in  respect;  of  certain  lands 
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in  his  enjoyment.  Held  that  the  appropriation  of  a  portion  of 
the  Michavararn  towards  discharge  of  interest  did  not  amount 
to  a  payment  of  interest  evidenced  by  writing,  so  as  to  give  a 
fresh  starting  point  for  limitation  under  Sec.  20  (Sec.  21  N.  R.) 
of  the  limitation  Regulation.  There  was  no  actual  payment 
of  interest  by  defendant.  The  plaintiff  was,  in  accordance 
with  the  provisions  of  the  bond,  setting  off  a  portion  of  the 
Michavararn  payable  by  him  to  defendant  against  the  interest 
due  to  him.  It  was  only  when  payment  of  interest  appeared 
in  writing  signed  by  the  person  making  the  same,  that  a  new 
period  oi  limitation  could  he  computed  from  the  time  ofsuch 
payment. 

(ii)  K.ali  Lekzhmi  v.  Valli  Lnkshmi.  J3  T.  L.  R.  70. 

The  defendant  had  borrowed  from  the  plaintiff  a  certain  sum 
of  money  under  a  registered  bond  on  15-8-1048.  The  terms  of 
the  bond  wore  that  the  plaintiff  was  to  take  possession  of  cer¬ 
tain  service  inam  lands  and  receive  their  profits  in  lien  of  in¬ 
terest.  The  plaintiff  was  in  possession  till  1067  when  these 
lands  were  delivered  by  order  of  Government  to  the  third 
defendant.  Plaintiff  brought  the  suit  in  1068  for  the  recovery 
of  the  debt.  Held  that  under  the  second  para  of  Sec.  20  (Sec. 
21  N.  R.)  of  the  Limitation  Regulation  the  receipt  by  the  cre¬ 
ditor  of  the  produoe  of  mortgaged  lands,  had  the  effect  of  pay¬ 
ment  made  by  the  debtor  under  the  first  para.  O' d til  1067 
plaintiff  received  the  usufruct.  He  had  six  years’  time  to  claim 
the  amount  due  to  him  under  the  bond  from  1067.  The  suit  was, 
therefore,  not  time-barred. 

(,j)  Difference  between  Sees.  11)  and  30.  (Sees.  It)  and. 31  N.  It). 

Sankii  Bhagamthar  Krishna  It/e.n  v.  Sithc.lel'shmi  Animal 
Gomutlii  Animat.  .28  T.  L.  R.  192  =  3  T.  L.  J.  123. 

The  plaintiff  sued  on  a  hypothecation  bond  executed  to  her 
deceased  husband  by  the  1st  defendant’s  deceased  husband. 
The  2nd  defendant  who  took  a  mortgage  of  the  hypothecated 
property  made  a  payment  to  the  plaintiff’s  husband  of  a  por¬ 
tion  of  the  principal  and  the  interest  till  then  due  and  that  this 
payment  was  endorsed  on  the  hypothecation  bond  in  writing 
and  tiie  2nd  defendant  had  put  his  signature  to  it.  Held  that 
the  endorsement  of  payment  made  by  the  2nd  defendant  was 
sufficient  for  the  application  of  Sec.  20  (Sec.  21  R.  R.)  of  the 
Limitation  Regulation' and  that  the  suit  was,  therefore,  not 
barred,  There  is  a  wide  difference  between  Sees.  19  and  20, 
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■Sec.  20  does  not  provide  that  the  payment  shall  be  made  by  the 
personliable  as  the  debtor  or  by  his  assigns  or  representatives. 
The  payment  may  be  made  by  a  person  liable  to  pay.  The  ex¬ 
pression  “person  liable  to  pay”  is  wider  than  the  description  of 
the  person  acknowledging  in  Seo.  19.  A  mere  acknowledgment 
to  operate  under  Sec.  19  has  to  be  made  by  the  poison  against 
whom  the  right  is  claimed  or  by  his  authorised  agent  or  legal 
representative. 

INDIAN  CASK  LAW. 

(is)  Scope  of The  Section. 

(1)  Sections  1 9  and  20  (Secs.  1 9  &  21  N.  R.)  are  not  mutual¬ 
ly  exclusive.  Part  payment  endorsed,  but  not  in  the 
debtor’s  handwriting,  is  ineffectual  under  Sec.  20  (Sec.  21  N.  it.) 
hut  is  effectual  in  saving  limitation  under  fieo.  19.  40  M.  60S 

2  M.  W.  N.  256  —36. 1.  C.  240. 

(2)  Under  Sec.  20  (Sec.  21  N.  R.)  time  runs  from  date  of 
payment  and  not  from  date  of  endorsement  of  such  payment. 
8. 1.  Cl.  349. 

(b)  i’rluelple  of  the  section. 

This  section  is  based  on  the  same  principle  as  that  on 
which  Sec.  19  is  based.  Generally  speaking,  a  pari;  payment 
is  only  a  mode  of  acknowledgment;  or  admission  from  which  a 
now  promise  to  pay  the  remainder  may  be  implied.  19.  Oh.  D, 
539;  27  A.  575. 

( c)  The  Burden  of  proof. 

The  burden  of  proving  that  a  payment  made  by  a  defendant 
saves  limitation  under  this  section  rests  on  the  plaintiff. 
22,  I.  C.  959. 

(d)  Mode  of  payment. 

(1)  Payment  need  not  necessarily  be  in  money.  Anything 
received  by  the  creditor  which  the  parties  agreed  should  go  to 
reduce  the  debt  or  pay  the  interest,  is  a  payment  sufficient  to 
take  the  debt  out  of  the  statute.  24  B.  493;  24  B.  619;  19  M.  340; 
16  M.  L.  J.  99  =  29  M.  234. 

(2)  An  agreement  between  the  creditor  and  debtor  where¬ 
by  interest  is  added  to  the  capital  and  the  whole  is  treated  as  a 
new  loan  amounts  to  payment  of  interest  within  the  meaning 
of  Sec.  20.  (Sec.  21  N.R.)  of  the  Indian  Limitation  Act.  11. 
I.  C.  552 

(c)  .Payment  of  interest. 

(1) 1  Payment  of  interest  in  order  to  save  limitation  must  be 
ps  such,  be.,  a$  for  interest,  and  distinctly  stated  tq  he  so  at  the 
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time  of  payment  or  there  must  bs  evidence  from  which  pay¬ 
ment  as  interest- may  bo  distinctly  inferred.  24  B.  493  (499). 

(2)  A  general  payment  is  not  sufficient.  A  mere  appropria¬ 
tion  by  the  creditor  tor  interest  without  debtor’s  intention  to 
pay  for  interest  is  not  sufficient.  6  A.  L.  J.  611. 

(3)  But  payment  of  a  sum  for  principal  and  interest, 
though  how  much  for  interest  and  how  much  for  principal  is 
not  specified,  is  good.  6.  1.  0.  16. 

(4)  Payment  when  no  amount  was  due  for  interest  cannot 
be  such  a  payment  as  would  give  a  fresh  start  for  limitation. 
Nor  would  payment  after  the  expiration  of  the  period  give  a 
fresh  start,  31  A.  495  -  2.  I.  0.  379. 

(5)  “  Interest  ”  in  Sec.  20  (Sec.  21  .N  .  R.)  moans  interest  or 
any  part  of  the  intorest  due.  35  A.  378=--=20.  1.  C.  258. 

.  (6)  To  bring  a  case  within  Sec.  20  it  is  not  essential  that 
the  debtor  should  on  the  occasion  of  every  payment  state  expli¬ 
citly  that  the  payment  is  made  on  account  of  interest  us 
such.  It  is  enough  if  circumstances  exist  which  make  the 
conclusion  inevitable  that  the  payment  must  have  been  made 
for  interest.  43.  I.  C.  812;  31  A.  285. 
p)  Principle  of  part  payment. 

The  princifile  upon  which  a  part  payment  saves  limitation 
is,  that  such  payment  amounts  to  an  acknowledgment  of  the 
'debt,  which  in  law  implies  promise  to  pay.  27  A.  575. 

(g)  Payment  Uy  one  of  several  persons. 

(1)  A.  payment  by  one  of  several  persons  liable  to  pay  can¬ 
not  be  regarded  as  an  acknowledgment  by  any  of  the  .persons 
so  luble  other  than  the  person  making  it.  27  A.,  575. 

(2)  If  he  is  an  agont  of  the  other  it  would  bind -the  other. 
27  A.  575. 

(kj  Payment  certified  late. 

Alleged  part  payments  made  within  three  years  but  certi¬ 
fied  to  the  Court  under  O.  21  r.  2.  0.  P.  0.  ((.).  21  r.  2  of  our  new 
code)  more  than  three  years  after  the  date  of  the  first  applica¬ 
tion  extend  the  limitation.  29  M.  L.  J,  669  31.  I,  C.  318. 

(i)  Rendering  service— whether  equivalent  to  payment  of  interest 

In  a  suit  against  a  servant  for  balance  of  advance  of  wages, 
his  Continuance  in  service  within  three  years  before  suit  was 
held  equivalent  to  “payment  of  interest”  and  so  would  save 
limitation.  33. 1.  0, 134, 
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Ik;  Mark  of  illiterate  persou. 

The  signature  of  the  payer,  or  the  affixing  of  his  mark  be¬ 
neath  an  endorsement  not  written  by  him,  is  sufficient  to 
satisfy  this  section  7  M.  55;  7  M.  76;  28  B  262. 

(l)  Endorsement  not  written  but  signed  by  debtor. 

Though  an  endorsement  of  payment  of  principal  of  a  debt 
is  not  in  the  handwriting  of  the  payer,  it  is  sufficient  for  pur¬ 
poses  of  this  section,  if  it  is  signed  by  him.  (1884)  P.  R.  9!). 

(m)  Payment  to  be  voluntary. 

A  sun;  realised  by  an  execution  sale  cannot  be  considered  as 
a  part  payment  within  the  meaning  of  this  section.  Payment 
into  Court  is  equivalent  to  saying  that  so  much  is  due  and  no 
more;  and  such  payment  can  in  no  case  keep  the  debt  alive. 

A  payment  made  by  the  order  of  the  Court  is  not  voluntary. 
(1912)  P.  R.  80;  6  B.  626  6  B.  103;  7  Q.  B.  479. 

In)  Agent  duly  authorised. 

(1)  Payment  by  the  sursty  does  not  keep  alive  the  action 
against  the  principal  debtor.  Payment  of  interest  by  princi¬ 
pal  debtor  to  the  creditor  will  not  save  limitation  as  against 
the  surety  and  cause  limitation  to  run  from  the  date  ol  such 
payment,  9.  I.  0.  8;  44  C,  978-  39.  I.  C.  705;  5%  1.  C.  586. 

(2)  Payment  by  the  manager  of  a  Hindu  Joint  family 
would  be  binding  on  the  family  under  this  section.  5.  1.  C. 
484—14.  0.  W.  N.  741, 

(3)  Whore  payment  of  interest  is  made  by  one  defendant 
on  behalf  of  another,  limitation  as  against  the  latter  will  be 
saved  only  on  strict  proof  by  plaintiff  that  the  former  had 
authority  to  make  such  pay  ment  on  his  behalf.  11. 1.  (J.  858. 

(4)  A.  payment  of  interest  by  one  of  the  heirs  of  a  deceased 
on  the  debts  due  by  the  latter  would  not  save  the  running  of 
limitation  against  the  other  %irs.  14.  I.  C.  129. 

(5)  A.  person  holding  a  power  of  attorney  from  his  wife  and 
her  sister  is  a  duly  authorised  agent  of  both  for  paying 
interest  under  Section  20  (Section  21  N.  R.)  37  (J.  526  --  14 
O.  W.  N.  974-5. 1.  C.  539. 

(6)  Payment  by  the  manager  has  the  effect  of  extending 
the  period  of  limitation  as  against  the  junior  member  also, 

'  though  the  payment  and  the  (indorsement,  do  not  purport  to 
have  been  made  and  signed  by  him  as  manager,  3?  M,  L.  J, 
309  -  53,  I,  C.  878. 
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(7)  A  mortgages  authorised  to  pay  a  debt  due  by  the 
mortgagor  is  not  h.is  duly  authorised  agent  within  Section  20 
(Section  21  N.  R.).  26.  M.  L.  J.  509  =  23.  I.  0.  810. 

(8)  Under  Section  20  (Section  21  N.  R.)  the  person  making 
payment  should  be  the  person  signing  the  writing.  35. 
I.  C.  375. 

(9)  Payment  of  interest  made  by  some  only  of  the  rever¬ 
sionary  heirs  of  a  Hindu  towards  the  amount  due  under  a 
mortgaged  bond  executed  by  his  widow  is  not  sufficient  to 
save  the  bar  of  limitation  as  against  the  other  reversioners. 
43.  I.  U.  351. 

(o)  Clause  (2;. — Receipt  of  rent  or  produce  etc. 

(L)  The  clause  is  intended  to  extend  the  time  for  a  suit  by 
a  usufructuary  mortgagee  to  recover  the  debt,  but  is  not 
intended  to  over-ride  the  general  provision  as  regards  limita¬ 
tion  for  suits  for  redemption  to  bo  found  in  Art.  148  (136  1ST.  R,). 
18  A.  295  =  16  A.  W.  N.  68  ;  26  A.  157. 

(2)  The  receipt  by  mortgagee  of  the  produce  of  land  mort¬ 

gaged  to  him  is  a  payment  within  the  meaning  of  Section  20 
(Section  21  N.  R.).  26  M.  686  F.  B. 

(3)  A  mortgagee  suing  for  the  money  due  under  a  mortgage 
may  avail  himself  of  the  payment  of  produce  to  save  limita¬ 
tion  ;  but  such  payment  may  not  avail  a  mortgagor  suing  to 
redeem.  He  can  only  succeed  on  the  strength  of  an  acknow¬ 
ledgment  under  Section  19.  (1883)  P.  R.  37. 

(4)  This  section  does  not  operate  to  protect  the  right  of  a 
mortgagor  to  redeem  his  property  or  to  extend  the  ordinary 
period  allowed  by  law  for  redemption  and  the  only  way  in 
which  the  period  for  redemption  can  be  extended  is  by 
acknowledgment  fulfilling  the  requirements  of  Section  19.  26 
A.  167  ;  18  A.  295  ;  (1883)  P.  R.  37. 

(p)  Prescribed  period. 

(1)  The  words  ‘'prescribed  period”  in  the  section  mean  not 
the  period  prescribed  for  the  payment  of  the  debt  but  the  pres¬ 
cribed  period  of  limitation  for  the  suit.  5  B.  688  ;  GO.  815. 

(2)  The  section  gives  not  only  one  extension  of  the  period, 
Every  time  a  payment  is  made,  provided  it  is  in  time,  the 
period  is  extended.  11  M.  218 ;  6  C,  340  ;  11  B.282. 


(22) 
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22.  (1)  The  expression  “agent  duly  authorised  in 
Agent  of  pet-  this  behalf”  in  Sections  19  and  21  and  the 
ability.11'61  di8’  expression  “agent  duly  authorised  by  him 
to  act  on  hi-s  behalf”  in  Section  20  shall, 
in  the  case  of  a  person  under  disability,  include  his 
lawful  guardian,  committee  or  manager,  or  an  agent 
duly  authorised  by  such  guardian,  committee  or  mana¬ 
ger  to  sign  the  acknowledgment  or  make  the  payment. 
(2)  Nothing  in  the  said  Sections  renders  one  of 
Aekuowicds-  several  joint  contractors,  partners,  execu- 
bvoneofaBvemi  tors  or  mortgagees  chargeable  by  reason 
joint  eoutrao-  only  of  a  written  acknowledgment  signed 
°ia’  6  or  of  a  payment  made  by,  or  by  the  agent 

of,  any  other  or  others  of  them. 

Explanation.— Nothing  in  this  Section  shall  be 
construed  as  taking  away  the  powers  conferred  upon 
the  manager  of  an  undivided  Hindu  family  or  the  Kara- 
navan  of  a  Malabar  Tarwad,  simply  because  he  hap¬ 
pens  to  execute  the  original  contract  jointly  with  his 
co-parceners  or  anandaravars,  or  as  applying  to  the 
interest  or  liability  of  the  person  who  is  a  party  to  the 
written  acknowledgment  or  payment,  where  such  lute- 
rest  or  liability  is  distinct  from  that  of  his  joint  con¬ 
tractors,  partners,  executors  or  mortgagees. 

(NOTES.) 

(General. 

Section  compared. 

Clause  (2)  and  the  Explanation  to  the  new  Section  (22)  cor¬ 
respond  to  the  old  Section  21.  Provisions  contained  in  clause 
(1)  of  the  new  Section  d&  not  find  a  place  in  the  corres¬ 
ponding  section  of  the  old  Regulation.  The  Select  Committee 
retained  the  word  “exception”  instead  of  “Explanation’’,  which 
was  substituted  by  the  Legislative  Council  at  the  time  of  the 
final  discussion. 

It  is  ouly  in  the  case  of  a  manager  of  a  Tarwad  who  has  got 
the  right  to  represent  the  Tarwad  and  who  has  got  the  power  to 
acknowledge  a  debt  that  this  provision  applies.  Even  the 
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new  Nair  Regulation  (II  of  1100)  does  not  say  that  the  Kara- 
navan  has  no  power'  to  bind  the  Tarwad  by  acknowledgment. 
So,  consistent  with  the  Hair  Regulation,  the  Karanavan  has 
got  the  power  to  acknowledge  and  thus  revive  the  debt.  Like¬ 
wise  the  manager  of  a  Hindu  Mitakshara  family  has  the  power 
to  acknowledge  a  debt.  But  so  far  as  the  separte  rights  are 
concerned,  they  will  not  be  revived  by  the  acknowledgment  of 
one  person.  So  also  the  personal  liability  as  against  the  junior 
members  who  have  executed  the  document  in  conjunction 
with  the  ICaranavan  cannot  be  extended  by  the  action  of  the 
Karnavan. 

This  Section  is  the  same  as  Section  21  of  the 
Indian  Limitation  Act,  but  the  expression  “agent  duly 
authorised  by  him  to  act  on  his  behalf”  in  Section  20,  clause 
(1)  of  our  new  Section  does  not  find  a  place  in  the  correspond¬ 
ing  section  of  the  Indian  Limitation  Act.  There  is  no  provi¬ 
sion  in  the  Indian  Limitation  Act  corresponding  to  the  Expla¬ 
nation  in  our  Section. 

TRAVANCORE  CASE  LAW. 

Acknowledgment  by  co-mortgagee. 

Narayanan  Paramesmran  v.  Narasimha  Aiyan  Sankara. 
Narayana  Aiyer.  23  T.  L.  R.  36. 

Held  that  an  acknowledgment  made  by  a  co-mortgagee  can¬ 
not  be  binding  on  the  other  mortgagee.  Such  acknowledg¬ 
ments  will  save  limitation  bar  only  in  respect  of  the  share  of 
the  mortgagee  making  the  acknowledgment. 

(See  Section  19  supra,  under  notes  I.  a,  (vi) 

INDIAN  CASE  LAW. 

(a)  The  word  “only.” 

The  word  “only”  in  clause  (2),  Section  21  (Section  22  N.  R.) 
is  not  to  be  treated  as  a  surplusage.  It  means  that  the  mere 
writing  or  signing  of  an  acknowledgment  by  one  partner  does 
not,  necessarily,  of  itself,  bind  his  co-partner,  unless  it  can  be 
shown  that  he  had  otherwise  power  to  bind  that  partner  for 
the  purpose  of  making  such  acknowledgment  and  in  effect 
purported  so  to  bind  him.  10  A.  4 18  =  8  A.  W.  N.  93. 

(b)  Acknowledgment  signed  l>y  one  partner. 

The  mere  tact  that  an  acknowledgment  is  signed  by  one 
iperr)ber  of  a  firm  does  pot  in  itself  render  the  firm  liable  op 
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the  acknowledgment,  unless  it  is  proved  that  the  person  made 
the  acknowledgment  on  behalf  of  his  firm.  9  M.  L.  T.  473  — 
11.  I.  C.  332=  (1911)  M.  W.  F.  347. 

(<■')  Se  otion  21  [2]  not  exhaustive. 

Section  21  (2),  (Section  22  cl.  (2)N.  R.)  is  not  exhaustive  and 
the  test  is  whether  the  person  keeping  the  debt  alive  had  ex¬ 
press  or  implied  authority  on  behalf  of  others.  32.  I.  C.  608. 

(ilj  lawful  guardian. 

A  brother  under  the  Hindu  law  is  not  a  lawful  guardian 
within  Section  21  (Section  22  N.  R.)  during  the  life  time  of  the 
mother.  45  0.  636  =  42.  I.  C.  472. 

(fi)  Acknowledgment  by  managing  member  of  joint  Hindu 
family.  * 

An  acknowledgment  by  a  managing  member  of  a  joint 
Hindu  family  is  not  binding  on  the  other  members  of  the 
family,  if  the  contract  is  expressly  made  with  all  the  members 
25  M.  220;  5.  Ml  169. 

( 1)  Acknowledgment  by  one  contracting  party -effect  of. 

Section  21  (Section  22  N.  R.)  is  an  explanation  to  Sections  19 
and  20  (Sections  19  and  21  N.  R.),  the  object  being  to  provide 
that  one  only  of  the  contracting  parties  shall  not  ordinarily 
impose  a  liability  on  the  matter  by  anything  done  by  him. 
Limitation  whether  created  as  a  right  or  as  a  disability  is 
prim. a  facie  personal  and  unless  the  Legislature  so  provides 
the  co-operative  right  or  liability  should  not  be  imposed 
55.  1.  G.  763. 

23.  When,  after  the  institution  of  a  suit,  a 
iWeet  of  subsii-  new  plaintiff  or  defendant  is  substituted 
iiU“pi“intiff  "?  °r  added  for  any  reason  whatever,  the  suit, 
■ieiond, mt.  provided  that  the  cause  of  action  remains 

the  same,  shall,  as  regards  him,  be  deemed  to  have 
been  instituted  when  the  plaint  in  the  suit  was 
presented  in  Court. 

(N  0  T  E  S  .  ) 


Section  compared. 

This  section  is  the  same  as  Sec.  22  of  the  old  Regulation. 
The  words  “provided  that  the  cause  of  action  remains  the  same’ 
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(2)  Section  22  (Sec.  23  N.  R.)  refers  to  suits  and  not  to 
applications  for  the  substitution  of  a  legal  representative 
49.  I.  C.  34. 

(b)  Where  after  the  institution  of  a  suit. 

The  Section  makes  no  reference  to  appeals,  appellants  and 
respondents;  it  makes  mention  of  only  suits,  plaintiffs,  and 
defendants.  The  appellate  Court  has  a  discretionary  power 
to  substitute  or  add  a  new  appellant  or  respondent  after  the 
period  of  limitation  prescribed  for  an  appeal.  2  A..  107; 
9  0.355;  33  C.  3  29;  15  M.  362  ;  25  0.  565;  14  A.  154  F.  B. 

(p)  Discretionary  power  of  Court  under  O.  41.  r.  20.  C.  P.  C. 

The  discretionary  power  (of  directing  a  person  to  be  made 
a  respondent)  conferred  on  an  appellate  Court  by  O.  41.  r.  20. 
C.  P.  C.  (0.  40.  r.  19  of  our  code)  is  not  limited  by  any  provi¬ 
sions  of  the  Limitation  Act,  and  it  is  immaterial  whether  the 
Court  acts  suu  main  or  upon  application  of  a  party.  16  O.W.N. 
49  ;  13  A.  82;  15  M.  364;  9  C.  355;  33  C.  329;  14  A.  154  F.B. 

24.  In  the  case  of  a  continuing  breach  of  contract 
Continuing  him-  and  hi  the  case  of  a  continuing  wrong 
dies  and  wmnga.  independent  of  contracts,  a  fresh  period  of 
limitation  begins  to  run  at  every  moment  of  the  time 
during  which  the  breach  or  the  wrong,  as  the  case 
may  be,  continues. 

(NOTES.) 

Section  compared. 

This  section  is  the  same  as  Sec.  23  of  the  old  Regulation 
and  Section  23  of  the  Indian  Limitation  Act.  This  Section 
and  Articles  103  and  104  ought  to  be  read  together. 

A  “tort”  is  a  wrong  independent  of  contract.  The  term  “tort” 
is  used  to  signify  such  wrongs  as  are  in  their  nature 
distinguishable  from  breaches  of  contracts. 

TRAVANCORE  CASE  LAW. 

(n)  Section  not  applicable  to  suits  for  declaration  of  title. 

Itty  Avira  Ulahannan  v.  Ulahannrtn  .Eli,  35.  T.  L.  R.  41=  9 
T.  L.  J.  41  F.  B. 

Certain  lands  belonging  to  the  plaintiff  and  defendants  1  to 
3  had  been  mortgaged  to  the  5th  (defendant,  who  afterwards  ip 
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execution  of  a  decree  obtained  against  the  2nd  defendant, 
purchased  the  equity  of  redemption  through  Court  and  assigned 
it  to  the  1st  defendant.  The  1st  defendant  on  the  same  day 
hypothecated  the  same  to  the  4tli  defendant.  The  present  suit 
was  filed,  more  than  six  years  after  the  court  sale,  for  a  declar¬ 
ation  that  neither  the  Court  sale  nor  the  transfer  to  the  1st 
defendant  nor  the  hypothecation  to  the  4th  defendant  affected 
plaintiff’s  half  share  iu  the  equity  of  redemption.  It  was  con¬ 
tended  that  Section  23  (Section  24  N.  R.)  of  the  Limitation 
Regulation  applied  to  the  case  and  that  the  acts  of  the  defen¬ 
dants  which  had  cast  the  cloud  sought  to  be  removed,  consti¬ 
tuted  a  continuing  wrong  ana  so,  a  fresh  period  of  limitation 
began  to  run  at  every  moment  of  the  time  during  which  the 
wrong  continued.  livid  that  Section  23  (Section  24  N.  R.)  of 
the  Limitation  Regulation  had  no  application  to  the  case  as 
the  ^cts  of  the  defendants  did  not  constitute  a  ‘'wrong"  much 
less  a  ‘‘continuing  wrong”  within  the  meaning  of  the  section. 

fb)  Suits  for  restitution  of  Conjugal  rights. 

Abhirami  Ammul  Rug  mini  Animal  v.  Krishna  Iyer  Anantlia- 
krishna  Iyer.  8  T.  L.  J.  304. 

The  plaintiff’s  suit  for  restitution  of  conjugal  rights  was  dis¬ 
missed  on  the  ground  that  it  was  barred  under  Art.  23  of  the 
Limitation  Regulation,  the  same  having  been  brought  more 
than  two  years  from  the  date  of  her  demand  for  restitution  and 
the  refusal  thereof  by  the  defendant,  her  husband.  It  was  con- 
tendel  in  appeal  that  Art.  23  of  the  Limitation  Regulation 
had  no  application  and  that  the  case  was  governed  by  Section 
23  of  the  Limitation  Regulation.  Held  chat  the  suit  was 
governed  by  Art.  23  and  not  by  Section  23.  Section  23  is  general 
iu  its  terms  ;  Art  23  on  the  other  hand  is  particular  and  deals 
with  a  special  form  of  remedy  under  defined  conditions.  If 
there  be  a  repugnancy  the  particular  provision  should  prevail. 
(11  T,  L.  R,  163  foil). 

N.  B.  Arts  23  and  24  are  omitted  from  the  New  Regulation. 
Now  such  suits  would  probably  be  governed  by  Seotion  24  of 
the  Regulation  (new). 

INDIAN'  CASE  LAW. 

(»  )  Scope  of  the  Section. 

Where  the  plaintiff  has  got  a  continuing  right,  every  inva¬ 
sion  of  that  right  gives  afresh  cause  of  action.  4.1,0,159; 
20  A,  35» 
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(I>)  Continuing  breach  of  contract. 

(1)  Where  there  is  a  breach  of  contract  and  the  breach  has 
not  ceased,  a  suit  for  compensation  for  the  breach  will  not  be 
barred  by  Art.  115  (Art.  103  N.  R).  but  will  be  governed  by  this 
Section.  6  A.  457;  4  A.  W.  N.  168. 

(3)  In  a  suit  for  damages  due  under  a  mortgage,  interest 
being  claimed  in  the  shape  of  damages,  there  is  but  one 
breach,  (viz.,  the  non-payment  of  principal  on  the  due  date) 
and  there  is  no  question  of  continuing  or  successive  breaches. 
To  such  a  case  Art.  115  or  116  (Art.  103  or  104  N.  R)  applies. 
11  A.  416. 

(3)  Upon  failure  to  pay  money  due  by  vendor  tea  third 
party  which  the  vendee  agreed  to  pay  and  no  time  was  fixed 
for  payment,  the  breach  was  committed  on  the  date  when  the 
sale  deed  was  executed,  and  there  was  no  “continuing  broach” 
within  Section  23  (Section  24  JN,  R)  nor  “successive  "breaches” 
within  the  meaning  of  Art.  115  (Art  103  N.  R).  One  breach  of 
contract  can  only  furnish  one  cause  of  action,  and  no  more.  9 
A.  L.  J.  534. 

( o)  Continuing  wrong. 

(1)  A  withholding  of  plaintiffs  wile  by  a  third  party  is  a 
continuous  wrong  giving  rise  to  recurring  causes  of  action  as 
long  as  the  withholding  continues.  11  A.  W.  N.  18  ;  16  B.  714. 

(2)  The  refusal  of  a  wife  to  return  to  her  husband  and 
allow  him  the  exercise  of  his  conjugal  rights  is  a  continuous 
wrong  giving  rise  to  constantly  recurring  causes  of  action  on 
demand  and  refusal.  16  B.  714  ;  16  B.  715. 

(3)  A  suit  for  restitution  of  conjugal  rights  falls  within  this 
section.  13  A.  126  ;  16  B.  714 ;  16  B.  715. 

(4)  The  infringement  of  a  trade  mark  is  a  continuing  wrong 
and  so  long  as  the  infringement  continues  a  fresh  cause  of 
aotion  arises  de  die  in  diem.  15.  I,  O.  116. 

(5)  The  diversion  of  a  water  course  is  a  continuing  injury 
giving  rise  to  a  cause  of  action  from  day  to  day  as  long  as  the 
diversion  continues.  5  M.  H.  C.  6. 

(6)  An  obstruction  to  the  discharge  of  surface  water  con¬ 
stitutes  a  recurring  cause  of  action  so  that  no  question  of 
limitation  can  arise  in  regard  to  a  suit  for  the  removal  of  the 
obstruction.  22  C.  W.  N.  666  =  41,  I.  C,  863. 
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(7)  An  obstruction  to  a  water-course  being  a  continuous 
act  of  wrong,  as  to  which  the  cause  of  action  accrues  da  die  rh 
diem,  a  suit  complaining  of  such  obstruction  would  not  be 
barred  even  though  brought  more  than  two  years  from  the  dale 
of  the  obstruction.  6  C.  394  P.  C.  =  7.  I,  A.  240  ;  21  C.  L  5  640 
-  29.  I.  C.  385. 

(8)  In  a  “continuing  Wrong”  the  wrongful  act  complained 
of  creates  a  continuing  source  of  injury,  and  is  of  such  st 
nature  as  to  render  the  doer  of  it  responsible  for  the  con¬ 
tinuance.  The  wrongful  act  produce  a  state  of  affairs,  every 
moment’s  continuance  of  which  is  a  new  tort  on  which  a  fresh 
action  is  maintainable.  3  M.  L.  J.  3. 

(9)  The  flowing  of  water  from  defendant's  premises  into 
the  plaintiff’s  land,  when  the  defendant  has  not  acquired  any 
easement,  over  such  land,  is  a  continuing  wrong-  24  W.  R.  97* 

ftO)  A  cultivation  by  one  co-sharer  of  lands,  belonging  to 
himself  and  others  to  the  exclusion  of  the  latter,  is  an  instance 
of  a  continuing  wrong.  15  C.  214.  (On  appeal  18  0.  10  P.  C  = 
17.  I.  A.  110.) 

25.  In  the  case  of  a  suit  for  compensation  for  ail 
suit  for  com-  act  w‘Jich  does  not  give  rise  to  a  cause  of 
pcusaiion  toract  action  uniess  some  specific  in  j  ury  actually 
without*3  special  results  therefrom,  the  period  of  limitation 
damage.  shall  be  computed  from  the  time  when  the 
injury  results. 

Illustration. 

A.  owns  the  surface  of  a  field.  B  owns  the  subsoil.  B  digs 
coal  thereout  without  causing  any  immediate  apparent  injury 
to  the  surface,  but  at  last  the  surface  subsides.  The  period 
of  limitation  in  the  case  of  a  suit  by  A  against  B  runs  front 
the  time  of  the  subsidence. 

(NOTES.) 

General. 

Section  Compared. 

This  Section  is  the  same  as  Section  24  of  the  old  Regulation 
but  illustration  (b)  of  the  old  section  .is  omitted  in  the  new 
Seotion.  It  is  the  same  as  Seotion  24  of  the  Indian  Limitation 
Act,  IX  of  1908  from  which  also  illustiation  (b)  of  Act  XI 
of  1877  is  omitted  as  it  was  found  to  be  unnecessary  and 
open  to  i’nisoouceptiou. 

(23) 
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The  cause  of  action  in  cases  coming  under  this  section  is 
not  in  respect  of  injuries  to  rights,  but  is  solely  in  respect  of 
the  consequential  damage.  In  sucli  cases  the  original  act 
itself  is  not  wrongful  except  by  reason  of  the  damage  resulting 
from  it. 

INDIAN  CASE  LAW. 
fa)  l'liblie  Nuisance. 

A  public  nuisance,  such  as  the  obstruction  of  a  public 
thoroughfare,  is  actionable  only  at  the  suit  of  a  party  who  has 
sustained  special  damage  over  and  above  that  which  he  has 
suffered  in  common  with  the  other  members  of  the  public. 
10  A.  498  ;  10  B.  390  ;  18  O.  91  ;  14  M.  177. 

(b)  Suit  for  damages  l'or  slander. 

(1)  A  suit  for  damages  for  slander  uttered  orally  and  in¬ 
volving  loss  of  personal  position  and  status,  is  maintainable 
without  proof  of  consequential  damage.  12  C.  109;  12  C.  424. 

(2)  A  suitis  maintainable  for  malicious  or  culpable  slander, 
when  the  same  involves  loss  of  reputation  or  mental  pain  in 
consequence  of  an  apprehension  of  loss  of  reputation.  8  M.  175, 

26.  All  instruments  shall,  for  purposes  of  this 
ot  CumeUtmen“  Regulation,  be  deemed  to  be  made  with  re- 
m° ata. in  in3tri1"  ference  to  the  Malabar  calendar. 

(N  ©T  ES.  ) 


Section  Compared 

This  Section  is  the  same  as  Section  25  of  the  Old  Regul¬ 
ation;  and  it  is  the  same  as  Section  25  of  the  Indian  Limit¬ 
ation  Act,  but  the  illustrations  to  the  latter  do  not  find  a  place 
in  our  Regulation.  This  section  provides  that  for  purposes  of 
the  Limitation  Regulation  time  shall  be  computed  according 
to  the  Malabar  calendar.  .  The  object  of  this  Section  is  obvious, 
as  in  Travancore  there  are  more  than  one  calendar  in  use, 
(the  Malabar  and  the  English).  Though  a  bond  stipulates 
repayment  on  a  certain  date  in  an  English  year,  still  the 
period  of  limitation  should  be  calculated  as  if  it  has  reference 
to  the  Malabar  calendar.  A  calendar  month  is  to  be  reckoned 
by  looking  at  the  calendar  and  not  by  counting  days.  In  com¬ 
puting  a  calendar  month  or  year  it  is  sufficient  to  go  from  one 
day  in  one  month  or  year  to  the  numerically  corresponding 
day  in  the  next,  and  to  exclude  from  the  computation  the  day 
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from  which  the  month  or  year  is  calculated.  In  computing  the 
duration  of  a  sentence  of  imprisonment  or  transportation,  the 
day  of  the  sentence  is  included  as  one  day  and  the  term  ends  one 
day  earlier  than  in  other  cases.  In  computing  the  age  of  major¬ 
ity  also,  the  day  of  birth  is  included  as  one  whole  day.  (Mifcra 
4th  Ed.p.  769;  See  also  Travancore  Majority  Regulation, VII  of 
3  099,  vide  notes  under  Section  2  supra.) 

Section  26  lays  down  an  absolute  rule.  There  is  no  saving 
■  of  cases  in  which  it  appears  on  the  face  of  the  instrument 
that  the  parties  contemplated  English  months  or  English 
years.  The  period  within  which  a  debt  is  repayable  must  for 
the  purposes  of  this  Regulation  be  computed  according  to  the 
Malabar  calendar,  although  by  such  computation  the  period 
will  extend  beyond  the  English  month  mentioned  in  the  in¬ 
strument  as  the  month  in  which  the  debt  is  repayable. 

INDIAN  CASE  DAW. 

General  rule  as  to  computation  o!  time. 

(1)  When  a  computation  is  to  be  for  the  benefit  of  the  per¬ 
son  affected,  as  much  time  should  be  given  as  the  language 
admits  of  and  when  it  is  to  his  detriment,  the  language  should 
he  construed  as  strictly  as  possible.  15  0.  L.  J.  120. 

(2)  In  computing  the  period  of  limitation  the'  date 'of  the 
occurrence  which  gives  rise  to  the  cause  of  action  is  to  be 
excluded.  36  C.  516  --  13  C.  W.  N.  425. 

PART  IV. 

Acquisition  of  ownership  by  possession. 

27  (1).  Where  the  access  and  use  of  light  or  air 
Ac  maitiou  Pf  to  ancl  for  any  building  have  been  peaee- 
risiit'9,t’o0,,eiiaP«-  ably  enjoyed  therewith  as  an  easement,  and 
ine;'ls'  as  of  right,  -without  interruption,  and  for 

twenty  years, 

and  where  support  from  one  person’s  land  or  things 
affixed  thereto  has  been  peaceably;  received  by  another 
person’s  land  subjected  to  artificial  pressure,  or  by  things 
affixed  thereto,  as  an  easement  without  interruption 
kind  for  twenty  years, 


180  Reg.  VI  Of  1 1 00  (THAVANCOBE  LIMITATION  REGULATION) 


[S.  27. 

and  where  any  wa,y  or  water-course,  or  the  use  of 
any  water,  or  any  other  easement  (whether  affirmative 
or  negative)  has  been  peaceably  and  openly  enjoyed  by 
any  person  claiming  title  thereto  as  an  easement  and 
as  of  right  without  interruption,  and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  or 
support,  way,  water-course,  use  of  water,  or  otbei  ease¬ 
ment  shall  be  absolute  and  indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be 
taken  to  be  a  period  ending  within  two  years  next  before 
the  institution  of  the  suit  wherein  the  claim  to  which 
such  period  relates  is  contested. 

(2)  Where  the  property  over  which  aright  is  claim¬ 
ed  under  sub-section  (1)  belongs  to  Our  Government, 
that  sub-section  shall  be  read  as  if  for  the  words  “twenty 
years’’  the  words  “fifty  years”  were  substituted- 

Explanation  1: —  Nothing  is  an  enjoyment  within 
the  meaning  of  this  Section  when  it  has  been  had  in 
pursuance  of  an  agreement  with  the  owner  or  occupier 
of  the  property  over  which  the  right  is  claimed  and  it  is 
apparent  from  the  agreement  that  such  right  has  not 
been  granted  as  an  easement,  or,  if  granted  as  easement, 
that  it  has  been  granted  for  a  limited  period,  or  subject 
to  a  condition  on  the  fulfilment  of  which  it  is  to  cease. 

Explanation  11:—  Nothing  is  an  interruption  with¬ 
in  the  meaning  of  this  Section,  unless  where  there  is 
an  actual  discontinuance  of  the  possession  or  enjoyment 
by  reason  of  an  obstruction  by  the  act  of  some  person 
other  than  the  claimant,  and  unless  such  obstruction 
is  submitted  to  or  acquiesced  in  for  one  year 
after  the  claimant  has  notice  thereof  and  of  the 
person  making  or  authorising  the  same  to  be  made. 

Explanation  1.1  J:— Suspension  of  enjoyment  in  pur¬ 
suance  of  a  contract  between  the  dominant  and  servient 
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owners  is  not  an  interruption  within  the  meaning 
of  this  Section. 

Explanation  IV;—  In  the  case  of  an  easement  to 
pollute  water,  the  said  period  of  twenty  years  begins 
when  the  pollution  first  prejudices  perceptibly  the  ser¬ 
vient  heritage, 


Jllvxtratiom 

(a)  A.  Suit  is  brought  in  1097  for  obstructing  a.  right  of  way. 
The  defendant  admits  the  obstruction,  but  denies  the  right  of 
way.  The  plaintiff  proves  that  the  right  was  peaceably  and 
openly  enjoyed  by  him,  claiming  title  thereto  as  an  easement 
and  as  of  right,  without  interruption  from  1076  to  10D6.  The 
plaintiff  is  entitled  to  judgment. 

(b)  In  a  like  suit  the  plaintiff  shows  that  the  right  was 
peaoeahly  and  openly  enjoyed  by  him  for  twenty  years.  The 
defendant  proves  that  the  plaintiff,  on  one  occasion  during  the 
twenty  years,  has  askod  his  leave  to  enjoy  the  right,  The  suit 
shall  be  dismissed. 

(NOTES.) 

General. 

Section  compared. 

This  section  is  the  same  as  Sec.  26  of  the  old  Regulation  as  • 
amended  by  Regulation  V  of  1068.  The  term  “and  as  of  right’’ 
is  added  to  the  new  section.  In  paragraph  3  of  part  (i)  the 
expression  “or  water-course  or  the  use  of  any  water”  after  the 
word  “way”  is  inserted  in  the  new  Section.  So  also  the  words 
“whether  affirmative  or  negative”  are  added  in  the  new  section. 
In  para  (4)  the  words  “way,  water-course,  use  of  water,”  are 
added,  and  after  “absolute”  the  words  “and  indefeasible”  are 
inserted.  In  Explanation  II,  instead  of  the  words  “where  there 
is  an  actual  cessation  of  the  enjoyment”  the  words  “where 
there  is  an  actual  discontinuance  of  the  possession  or  enjoy¬ 
ment”  have  been  substituted  now.  Illustrations  ( u)Sc{!> )  cor¬ 
respond  to  illustrations  (a)and(c/»ol  the  old  section.  Illustra¬ 
tion  (b)  of  the  old  Section  is  omitted  from  the  new  Section. 
From  illustration  (b)  of  the  new  Section  the  words  “had  admit¬ 
ted  that  the  user  was  not  of  right”  are  omitted.  And  after 
“dismissed”  the  words  “for,  the  right  of  way  has  not  been  eip 
joyed  as  of  right  for  twenty  years”  are  omitted. 
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This  section  is  the  same  as  Sec.  26  of  the  Indian  Limitation 
Act,  but  the  provisions  in  para  2  of  Part  fl)  and  Explanations 
I,  II  and  IY  of  our  new  section  do  not  find  a  place  in  the 
Indian  Limitation  Act. 

Limitation  and  Prescription. 

Tho  Law  of  Limitation  limits  or  prescribes  a  time 
at  tho  end  of  which  parsons  liable  to  suit  shall  become 
exempt  from  answering  therein.  The  La w  of  Prescription 
prescribes  a  period  at  the  end  of  which  a  substantive  or 
primary  right  is,  under  certain  circumstances,  acquired 
or  extinguished.  (Bnswell  on  Limitation,  p.  1;  Mitra,  Ch.  1J. 
The  Law  of  Liraitathn  only  bars  the  remedy;  the  Law  of 
Prescription  extinguishes  the  right. 

Sections  27  and  28  of  the  Limitation  Regulation  treat  of  the 
direct  acquisition  of  rights  to  easements  by  possession  or  strict¬ 
ly  speaking,  by  quasi-possession.  Section  29  deals  with  the 
indirect  acquisition  of  the  ownership  of  corporeal  property  by 
possession,  or  rather  with  the  extinguishment  of  the  right  to 
such  property  by  negative  prescription. 

The  word  “open”  means  not  clandestine  or  by  stealth. 
Absolute  and  Indefeasible. 

The  rights  acquired  by  prescription  under  the  Regulation  are 
absolute  and  indefeasible  against  all  the  world.  They  are 
not  qualified  or  terminable  rights.  They  aje  valid  as  to  all 
persons,  having  any  interest  in  the  land,  and  are  not  defeasi¬ 
ble  by  reason  of  the  absence,  infancy  or  ignorance  of  theser- 
vient  owner.  (Mitra,  4th  Ed.  pp.  537,  538,  777). 

Para  2  of  our  section  provides  for  right  of  support  also. 

TRAVANCORE  CASE  LAW. 

(a)  Right  to  Water-course. 

Kali  Lekshmi  v.  Kochan  Kumaran.  10  T.  L.  R.  67. 

The  plaintiffs’  suit  is  to  establish  their  right  of  easement  to  a 
water-course  running  from  their  fields  through  the  defendants’ 
property  and  to  restore  it  to  the  condition  in  which  it  was  be¬ 
fore  the  defendants  blocked  it  up  in  Kumbhom  1063.  The 
plaintiffs  allege  that  over  40  years  they  and  their  ancestors 
have  been  using  the  water-course  for  draining  their  fields 
during  the  rainy  season  and  for  irrigating  them  at  other  times 
from  a  tank  in  the  neighbourhood.  Held  that  easements  are 
acquired  by  grant,  express  or  implied,  or  by  prescription. 
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Sec.  26  (Sec.  27  N.  R.)  of  the  Limitation  Regulation  governs 
prescriptive  easements;  that  the  mere  description  of  plaintiffs’ 
right  as  easement,  does  not  warrant  the  presumption  that  what 
is  claimed  is  a  statutory  right.  The  plaintiffs’ allegation  that 
for  more  than  40  years  they  enjoyed  the  water-course  is  more 
consistent  with  a  case  of  easement  by  grant  implied  from  long 
user.  To  warrant  the  presumption  of  a  grant,  the  plaintiffs 
must  show  that  their  enjoyment  commenced  at  such  a  distant 
time  that  direct  evidence  of  tho  grant  cannot  possibly  be 
adduced  and  continued  up  to  the  time  of  the  obstruction 
complained  of.  The  plaintiffs’  suit,  having  been  instituted 
within  12  years  from  the  date  of  the  alleged  obstruction,  is  not 
barred.  The  object  of  this  Section  is  to  make  more  easy  the 
establishment  of  rights  of  this  descriptiou(easements)by  allow¬ 
ing  an  enjoyment  of  20  years,  if  exercised  under  the  conditions 
prescribed  by  the  section  to  give,  without  more,  a  title  to  the 
easements.  The  statute  of  limitation  is  remedial  and  is  nei¬ 
ther  prohibitory  nor  exhaustive.  A  man  may  acquire  a  title 
under  it  who  has  no  other  right  at  all,  but  it  does  not  exclude 
or  interfere  with  other  titles  and  modes  of  acquiring  easements. 

(b)  Easement— Mode  of  acquiring  right  of  way— possession  of  two 
properties  by  same  owner— severance. 

S.  Pudmanabha  Pillui  v.  Krishnuii  Krishnan.  15  T.L.R.  Ill, 

The  plaintiff  sued  to  establish  a  right  of  way  over  a  bund  in 
the  paddy  fields  belonging  to  the  defendant  for  the  purpose  of 
passing  from  the  main  public  road  to  the  house  occupied  and 
owned  by  the  plaintiff  and  for  removal  of  the  obstruction 
caused  by  the  defendant.  It  was  contended  inter  alia  by  tho 
defendant  that  the  suit  was  barred  by  lapse  of  time.  Held 
that  the  suit  was  not  barred  as  it  was  brought  within  twelve 
years  of  the  obstruction.  Held  also  that  the  right  claimed  by 
the  plaintiff  Was  a  natural  servitude  derived  from  the  situ¬ 
ation  of  places  and  must  be  regarded  as  appurtenant  to  the 
land  on  which  the  plaintiff’s  house  stood,  and  the  plaintiff 
who  was  the  owner  and  possessor  of  the  dominant  tenement 
was  entitled  to  exercise  the  right  over  the  defendant’s  land, 
whioh  must  be  regarded  as  a  servienc  tenement,  notwithstand¬ 
ing  the  existence  of  another  circuitous  route  to  his  house  from 
the  main  public  road.  The  fact  that  one  had  claimed  in  his 
■'  plaint  a  right  of  way  for  the  use  of  the  publio  too,  oould  not 
deprive  him  of  his  private  right.  Held  farther  that  where  two 
properties  were  possessed  by  the  same  o,vner  and  there  had 
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been  a  severance  made  of  one  part  from  the  other  auything 
■which  was  used  and  was  necessary  for  the  enjoyment  of  that 
part  of  the  property  which  was  granted  would  be  considered 
to  follow  from  the  grant.  Held  atjaiu  that  the  mode  of  acquir¬ 
ing  an  easement  provide  1  by  the  Limitation  Regulation  was 
not  the  only  way  in  which  an  casement  could  be  acquired, 
but  that  it  might  also  be  acquired  by  implied  grant,  for  ex¬ 
ample,  a  way  of  necessity. 

(c)  .Easement  right— lessee,  when  can  claim  an  easement  right 
over  the  land  of  his  lessor. 

Chanda  Pi-llal  Charii/aii.  v.  This  Demit  of  Trarancore 
T.  L.  T.  Yol.  1.  p.  132. 

The  plaintiffs,  who  were  holding  certain  paddy  fields  under 
the  Sirkar,  brought  a  suit  for  a  declaration  of  their  right  of 
easement  for  taking  water  in  and  out  of  the  said  paddy  fields 
through  a  canal  which  had  been  registered  by  the  1st  defend¬ 
ant,  Sirkar,  in  Favour  of  the  2nd J defendant  in  1094,  for  can¬ 
cellation  of  the  said  registry,  for  compelling  the  defendants 
to  keep  the  canal  intact  and  for  recovery  of  damages  caused 
to  the  plaintiffs  by  2nd  defendant  filling  up  the  canal.  The 
plaintiffs  alleged  that,  they  were  from  a  very  long  time  exer¬ 
cising  the  right  of  irrigating  their  paddy  lands  through  that 
canal,  that  they  had  acquired  thereby  an  easement  right  over 
the  canal.  The  Sirkar  admitted  that  there  was  a  canal  runn¬ 
ing  through  the  plaint  land  but  contended  inter  alia  that  it 
was  a  Poramboke  canal  which  was  absolutely  in  the  posses¬ 
sion  and  enjoy  ment  of  the  Sirkar  till  the  date  of  registry  and 
that  the  plaintiffs  had  no  right  of  easement  over  the  same. 
The  Sirkar  also  raised  the  plea  that  the  suit  was  barred  by 
limitation.  Held  that  although  a  tenant  could  not  acquire  a 
prescriptive  right  of  easement  in  land  belonging  to  his  lessor 
he  might  claim  a  right  of  easement  based  on  immemorial 
user  ,as  there  is  no  reason  why  an  owner  of  land  should  not 
grant  any  privilege  he  pleases  to  his  tenant.  When  an  enjoy¬ 
ment  of  a  right  of  this  description  had  continued  uninterrupt¬ 
ed  for  a  long  series  of  years,  such  enjoyment  should  be  attri¬ 
buted  to  a  legal  origin,  and  the  Court  should  presume  a  grant 
or  an  agreement.  Held  also  that  as  the  right  of  easement 
claimed  was  not  by  prescription  but  was  based  on  a  right  of 
long  user,  the  two  years’  rule  was  not  applicable.  (10  T.  L,  R, 
67  foil,) 
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(d)  Suit  for  a  declaration  to  have  a  window  shut  up  by  the  de¬ 
fendant  re-opened. 

GanapafJn  Sasirial  Gannpathi  Aiyan  v.  Seshachalam  Iyeh 
Venkitanarayava  Iycn.  10  T.  L.  R.  56. 

The  plaintiffs  suit  is  for  a  declaration  of  his  right  to  have  a 
window  alleged  to  have  been  shut  up  by  the  defendant,  re¬ 
opened  so  as  to  let  in  more  light  in  his  part  of  the  house.  It  is 
admitted  by  defendant  that  part  of  the  window  shut  up  by  the 
defendant  stands  upon  plaintiff’s  portion  of  the  house  site,  and 
all  that  he  urges  in  justification  of  his  act  is  his  own  con¬ 
venience.  Held  that  the  claim  of  plaintiff  to  have  this  obstruc¬ 
tion  removed  does  not  properly  speaking,  rest  upon  easement, 
though  it  is  erroneously  so  pleaded  by  him.  The  rights 
called  easements  are  what  the  owner  of  one  tenement  possesses 
upon  other  tenements  not  his  own  property,  and  where,  as  here, 
the  owner  of  a  portion  of  a  house  complains  of  an  obstruction 
to  the  part  of  the  window  standing  on  his  portion  of  the  house- 
ground,  he  cannot  be  called  upon  to  prove  the  exercise  by  him 
of  the  enjoyment  of  the  light  through  the  window  within  the 
time  prescribed  by  law.  It  is  the  obstructor  who  seeks  to 
establish  his  right  to  prevent  the  complainant  from  receiving 
the  light  through  the  window  he  shut  up,  that  should  prove. 
The  obstruction  of  the  plaintiff’s  window  is  an  injury  to  im¬ 
movable  property,  and  plaintiff  having  come  to  Court,  within 
twelve  years  of  the  obstruction,  to  enforce  his  rights  upon  the 
immoveable  property,  no  question  of  limitation  arises  in  regard 
to  this  part  of  plaintiff’s  claim. 

fe)  Easements -Nature  of  customary  easements. 

Narayanan  Narayanan  v.  Mrs.  Marial  Lloyd.  16  T.  L.  R,  184 

The  plaintiff  is  the  owner  of  a  bungalow  to  the  west  of  a 
Maidan  registered  in  •  the  name  of  the  Poojari  of  an  Elava 
temple  which  stands  in  the  said  Maidan.  The  defendants  put 
up  a  structure  or  Nalampalatn  to  the  said  pagoda,  On  the 
allegations  that  the  plaintiff  and  others  have  a  right  of  way 
over  the  garden.that  the  garden  has  been  used  for  more  than  60 
years  as  a  recreation  and  play-ground,  as  a  stand  and  turning 
ground  for  carriages  resorting  to  the  plaintiff’s  house  and  also 
other  houses  adjoining  it  and  for  drying  things  in  the  sun,  the 
plaintiff  sought  by  suit  to  establish  their  right  of  way  and 
their  prescriptive  right  of  easement,  to  remove  the  structure 
raised  hy  the  defendants,  to  restrain  the  defendants  by  an 


186  Reg.  Vi  Of  MOO  (TRAVANOORE  LIMITATION  REGULATION) 

[S.  27. 

injunction  from  putting  up  any  building  in  future  and  also  for 
other  appropriate  reliefs.  Held  that  in  a  case  like  this  the 
plaintiff  can  only  sue  to  enforce  her  own  right  and  cannot  be 
recognised  as  a  representative  of  the  public. 

That  the  easements  ir,  dispute  come  under  the  head  of  “any 
other  easement”  in  para  3  of  Section  26.  (Tara  3  of  Section  27 
.N.  R.)  of  the  Limitation  Regulation.  They  are  (with  the 
exception  of  the  right  claimed  which  may  be  acquired  by 
grant,  prescription  or  necessity)  what  are  called  customary- 
easements  or  easements  acquired  in  virtue  of  a  local  custom. 
Open  grounds  round  Hindu  temples  are  used  by  the  neigh¬ 
bouring  public  for  purposes  of  recreation,  but  the  public  do  not 
on  that  account  think  nor  can  it  be  presumed  that  that  user  is 
as  a  matter  ot  right.  Such  enjoyment  can  only  be  considered  as 
permissive  or  as  under  tacit  sufferance.  When  a  customary 
right  of  easement  is  set  up,  especially  of  such  an  extensive 
nature  as  to  interfere  with  the  very  uses  for  which  the  garden 
is  intended  (it  is  intended  for  the  use  ot  the  large  concourse  of 
people  who  resort  to  it  on  festival  and  other  special  occasions). 
The  party  alleging  the  custom  must  bo  put  to  strict  proof  of  it. 
That  a  customary  right  of  easement  must  be  reasonable 
and  certain.  The  easements  asked  for  by  the  plaintiff  are  so 
extensive  that  they  will,  if  granted,  destroy  the  ordinary 
uses  of  the  property.  The  plaintiffs  suit  is,  therefore,  dis¬ 
missed;  but  as  the  finding  of  the  Munsiff  regarding  the  right 
of  way  in  favour  of  the  plaintiff,  viz.,  to  go  from  the  public 
road  to  the  plaintiffs  house  through  the  Maidan,  is  not  objected 
to  by  the  defendants  the  plaintiff  is  allowed  to  exercise  that 
right. 


INDIAN  CASE  EAW. 

(a)  Scope  of  the  Section 

The  Section  is  neither  prohibitory  nor  exhaustive.  It  does 
not  exclude  or  interfere  with  other  titles  or  modes  of  acquir¬ 
ing  easements  existing  independently  of  the  aid  of  this  Section. 
15  A.  270  ;  6  C.  394  P.  C.=7. 1.  A.  240  ;  8  C.  956. 

(b)  Essentials  for  the  acquisition  of  an  easement* 

(1)  To  become  an  easement  the  enjoyment  of  right  must  be 
open,  peaceable  and  as  of  right;  and  so  the  ability  of  the 
servient  owner  to  stop  the  enjoyment,  irrespectively  of  the 
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dominant  owner’s  will,  is  inconsistent  with  the  idea  of  a  real 
easement  existing.’  37. 1.  C.  788. 

(2)  “Peaceable”  means  not  contentious  ;  without  opposition 
by  others,  and  without  “force  or  violence  by  the  claimant.” 
Where  obstructions  had  existed  for  more  than  two  years  be¬ 
fore  the  suit,  the  Court  might  bo  right  in  finding  that  the 
claimant  had  not  had  peaceable  enjoyment  for  20  years  ending 
within  two  years  before  the  institution  of  the  suit.  6  C.  394 
(403)  P.  C.  ‘ 

(c)  Access  and  use  of  light  or  air. 

(1)  The  access  referred  to  in  this  Section  is  the  accesss  or 
freedom  of  passage  over  the  servient  heritage  as  defined  by 
the  window  and  other  aperture  in  the  dominant  heritage. 
31  Cli.  D.  S54 ;  Mitra  4th  Ed.  p.  778. 

(2)  The  usage  re  erred  to  in  this  section  is  the  usage  of 
light  so  coming  over  the  neighbour’s  land  into  the  dominant 
heritage,  by  the  person  who  claims  the  right.  Both  tho  access 
and  user  must  have  been  enjoyed  with  reference  to  the  build¬ 
ing.  40  Ch.  D.  21  (26);  Mitra  4th  Ed.  p.  788. 

(3)  In  order  to  support  an  action  by  the  plaintiff, the  obstruc¬ 
tion  by  the  defendant  must  be  such  as  to  diminish  the  quantity 
of  light  which  the  plaintiff  was  getting,  to  such  an  extent  as 
to  render  his  house  unfit  for  comfortable  habitation.  14  C.  839; 
15  B.  L.  R.  361. 

(d )  Peaceably  and  openly  enjoyed. 

(1)  Where  the  owner  of  a  dominant  tenement,  with  the 
intention  of  abandoning  the  use  of  a  way,  creates  an  obstruc¬ 
tion  of  a  permanent  nature  rendering  such  use  impossible,  the 
way  cannot  be  said  to  have  been  “openly  enjoyed”  within  the 
meaning  of  this  Section.  1.  C.  422. 

(2)  For  the  purpose  of  acquiring  an  easement,  e.  g.,  a  right 
ot  way,  under  this  Section,  it  is  not  necessary  that  the  servient 
owner  ought  to  have  had  knowledge  of  the  enjoyment  of  the 
easement.  10.  C.  214. 

(e)  As  an  easement  and  as  of  right. 

(1)  Under  this  section  the  onus  is  on  the  plaintiff  to  prove 
that  the  user  was  as  of  right,  18. 1.  C.  211. 

(2)  The  presumption  to  be  drawn  from  user  is  a  question  of 
fact  depending  on  the  circumstances  of  the  case.  19.  I.  C.  66  ; 
s  O.  W.  N.  35$. 
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(3)  In  order  that  the  enjoyment  may  be  "as  of  right”,  there 
must  be  an  adverse  exercise  of  it  as  against  the  servient 
holder.  The  enjoyment  should  not  be  by  stealth  or  by  tacit 
sufferance  or  by  leave  or  favour.  Thus  a  right  to  do  certain 
things  over  Government  waste  land  by  permission  of  Govern’ 
ment  is  not  an  easement.  16  M.  304 ;  15  B.  L.  R.  361. 

(4)  There  can  be  no  easement  claimed  by  a  tenant  as 
against  his  landlord.  14  A.  185  ;  9  G.  W,  'N.  856;  29  O.  363.  But 
a  tenant  can  acquire  an  easement  for  his  landlord.  14  A.  185  = 
12  A.,  W.  N.  38  F.  B. 

(5)  The  words  “as  of  right"  do  not  mean  acquired  through 
grant  from  the  servient  owner.  7  B.  522. 

G)  As  Hu  easement. 

A  right  of  ownership  and  a  right  of  easement  are  incompati¬ 
ble.  If  a  person  claim  a  site  as  owner  he  cannot  claim  a  right 
of  way  over  the  same  as  an  easement.  3  A.  W.  N.  66, 

(g)  Interruption. 

(1)  The  term  “interruption”  means  an  obstruction  or  pre« 
vention  of  the  user  of  the  easement  by  some  person  acting 
adversely  to  the  persons  who  claim  it.  The  expression  is 
altogether  inapplicable  to  any  voluntary  discontinuance  of  the 
user  by  the  claimant  himself.  1.0.  422. 

(2)  A  cessation  of  actual  user  occasioned  by  an  accident  or 
by  a  voluntary  omission  on  the  part  of  the  claimant  himself 
does  not  amount  to  an  interruption.  A  temporary  interruption, 
such  as  during  the  rainy  season,  cannot  affect  a  right  of  user. 
22  W.  R.  340. 

(3)  Mere  protests  or  verbal  denials  of  the  right  claimed,  not 
followed  by  any  act  to  prevent  the  user,  will  not  constitute  an 
interruption  of  the  right  or  prevent  its  acquisition  by  prescrip¬ 
tion.  Mitra  4th  Ed.  p.  77G. 

(li)  Right  of  way. 

(1)  A  right  of  way  imports  a  right  of  passing  in  particular 
line  and  not  to  vary  it  at  pleasure.  4.  W.  R.  49. 

(2)  To  make  a  right  of  user  absolute,  the  claimant  ought  to 
prove  twenty  years  of  peaceable  and  open  enjoyment  withotif 
interruption.  20  W.  R.  283. 
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(3)  A  general  right  of  way  includes  a  right  to  carry  marri¬ 
age  and  funeral  processions.  20  W.  B.  293. 

(4)  A  person  may  be  said  to  be  in  enjoyment  “of  a  right  of 
way”during  a  period  of  time,  though  he  does  not  actually  “use’> 
the  way  every  moment.  Cessation  of  user  for  a  time  is  not  an 
invariable  indication  of  abeyance  of  enjoyment  of  a  right. 
29.  C.  L.  J.  421  =  51. 1.  C.  372. 

(i)  Water  -  course,  or  the  use  of  any  water. 

(1)  A  water-course  must  run  iu  a  defined  channel.  Water 
in  a  tank  is  not  a  water-course,  but  there  may  be  an  easement 
to  use  such  water.  7  M.  530  ;  8  C.  W.  N.  158. 

(2)  A  claim  of  right  to  pollute  or  adulterate,  the  water  of  a 
natural  stream  is  a  claim  to  a  water-course.  A  right  to  pour 
water  over  the  land  of  another  person,  ora  right  to  divert 
water  from  flowing  to  a  particular  land,  is  also  a  right  to  a 
water-course.  The  use  of  water  probably  means  the  right  to 
take  water  for  consumption  or  similar  use.  Mitra,  4th  Ed.  pp. 
781  &  782. 

(It)  Any  other  eaaemeni. 

(1)  The  words  “any  other  easement’’  in  this  Section  include 
profits  a  prendre  i.  e.,  a  right  to  enjoy  a  profit  out  of  the  land 
of  another  so  as  to  include  a  right  of  fishery.  8  C.  W.  N.  425  = 
31. 1.  C,  503  P.  C.  =  5  C.  945 ;  9  C.  698  ;  19  C.  544. 

(l)  Provision  for  exemption. 

There  is  no  provision  for  minority,  idiocy,  lunacy,  or  other 
disability  and  accordingly  the  servient  owner’s  disability  can¬ 
not  prevent  time  under  this  Section  running  against  him. 
10  C.  214. 

(m)  Period  ending  witliin  two  years  before  suit. 

(1)  In  order  to  establish  a  right  of  way,  the  plaintiff  cannot 
succeed  merely  by  proving  twenty  years’  user.  He  must  show 
also  that  such  user  ended  only  within  two  years'  before  suit. 
23  W.  B.  401. 

(2)  At  whatever  time  the  suit  is  brought  the  enjoyment 
must  be  found  to  have  continued  till  within  two  years  of  that 
time  and  if  that  cannot  be  found,  the  claim  should  fail  8  C.  W, 
N.  61Q  =  20  O,  593. 
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(n)  Explanation  II. 

(1)  The  word  “discontinuance”  in  the  Explanation  means 
“cessation”  and  not  discontinuance  in  the  strict  sense  of  the 
term.  1.  C.  422  (521  &  522). 

(2)  An  easement  once  acquired  is  not  necessarily  lost  by 
mere  non-user;  the  question  of  abandonment  is  one  of  inten¬ 
tion  which  should  be  on  the  facts  of  the  case  decided. 
7.1.  C.  813. 

do )  Acquisition  of  easement  otherwise  than  under  this  Section. 

A  right  of  way  may  he  created  by  r/rm it  or  immemorial 
custom  or  by  neressiti/. 

(i)  Acquisition  hy  grant— Express. 

Where  a  mortgage  deed  granted  to  the  mortgagee  the  use  of 
certain  way  and  a  privy  in  the  mortgagor’s  other  lands,  the 
purchaser  of  the  mortgaged  property  who  has  resumed  the 
mortgage,  will  be  entitled  to  the  way  and  privy  as  against  the 
purchaser  of  the  mortgagor's  other  lands  over  which  the  right 
was  granted.  18  B.  382. 

(ii)  Implied  grant. 

Where  two  tenements  originally  belonged  to  the  same 
owner,  and,  while  the  unity  of  possession  continued,  a  path . 
was  constructed  by  the  owner,  and  on  the  separation  of  the 
tenements,  the  person  becoming  entitled  to  one  of  the  tene¬ 
ments  continue  to  use  that  path,  there  is  a  presumption  that 
the  right  to  use  the  path  passed  with  the  tenement. 

(tii  j  By  immemorial  custom. 

(1)  A  tenant  may  have  a  right  of  pasturage  on  his  land¬ 
lord’s  lands  by  immemorial  user.  8  C.  W.  N.  425  P.  C.  = 
31  0.  503. 

(N.  B.  A  right  of  burial  is  alse  an  easement  acquired  by 
custom.) 

(2)  The  claim  of  plaintiff  to  go  on  a  certain  land  during  some 
days  at  one  period  of  the  year,  and  perform  some  ceremonies 
there,  is  not  a  claim  to  an  easement  but  a  claim  to  a  right  by 
custom.  6  A.  497. 

(3)  An  easement  which  is  a  customary  right  must  be  rea-: 
goqqbie  and  not  opposed  to  public  policy,  (1899|  P,  R,  7, 
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(iv)  Easement  of  necessity. 

Where  property  held  jointly,  is  subsequently  divided,  one 
portion  will  be  entitled  as  against  the  other,  to  all  easements 
that  are  necessary  for  enjoyment  of  the  portion  or  that  are 
apparent  and  continuous  and  necessary  for  enjoying  the  share 
as  it  was  enjoyed  when  the  partition  took  place.  14  B.  452. 
The  application  of  the  Section. 

The  Section  applies  to  suits  brought  to  establish  an  ease¬ 
ment  but  it  does  not  apply  to  a  suit  to  restrain  one  co-sharer 
in  a  joint  property  from  appropriating  to  his  own  particular 
use  a  portion  of  such  property  without  the  consent  of  the  other 
co-sharers.  29  W.  R.  286. 

(q)  Para  4.  (Para  5,  N.  It). 

Para  4  of  this  Section  in  effect  prescribes  a  period  of  limita¬ 
tion  of  two  years  for  bringing  of  all  suits  relating  to  easements 
acquired  by  prescription.  Thus  where  a  suit  is  brought  under 
Section  26  (Section  27  N.  R  )  to  have  a  right  of  easement 
acquired  by  long  enjoyment  declared  or  for  an  injunction  to 
prevent  or  remove  interruptions  of,  or  obstructions  to,  an  ease¬ 
ment,  the  suit  will  fail  unless  the  enjoyment  has  continued  till 
within  two  years  of  the  date  of  the  institution.  24  W.  R.  295. 

28-  Where  any  land  or  water  upon, over  or  from 
Exclusion  in  which  any  easement  has  been  enjoyed  or 
sioner  °o£iesei--  derived  has  been  held  under  or  by  virtue 
vient  tenement,  0f  any  interest  for  life  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  such  easement  during  the 
continuance  of  such  interest  or  term  shall  be  excluded 
in  the  computation  of  the  period  of  twenty  years  in 
case  the  claim  is,  within  three  years  next  after  the 
determination  of  such  interest  or  term,  resisted  by  the 
person  entitled,  on  such  determination,  to  the  said  land 
or  water. 


Illustration. 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  oi  way 
over  B’s  land.  A  proves  that  he  has  enjoyed  the  right  for 
twenty-five  years;  but  B  shows  that  during  ten  of  these  years 
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C,  a  Hindu  widow,  had  a  life  interest  in  the  land,  that 
on  C’s  death  B  became  entitled  to  the  land,  and  that  within 
two  years  after  C’s  death,  he  contested  A’s  claim  to  the  right. 
The  suit  must  be  dismissed,  as  A,  with  reference  to  the  provi¬ 
sions  of  this  Section,  has  only  proved  enjoyment  for  fifteen 
years. 

(NOTES.) 

General. 

Section  compared. 

This  section  is  the  same  as  Section  27  of  the  old  Regulation 
and  Section  27  of  the  Indian  Limitation  Act. 

Scope  of  the  Section. 

This  Section  protects  the  rights  of  reversioners.  The  effect 
of  this  Section  is  to  extend  the  required  period  of  continuous 
enjoyment  by  so  long  a  time  as  the  term  or  life  interest 
continues. 

INDIAN  CASE  LAW. 

(n)  Scope  of  the  Section— Transferee  from  Hindu  widow. 

Section  27  (Section  28  N.  l-t)  does  not  apply  to  a  donee  or 
transferee  from  a  Hindu  widow  in  virtue  of  her  powers  as 
representing  the  estate,  as  in  such  a  case  the  transferee 
succeeds  the  widow  to  her  capacity  as  full  owner  and  not  as 
upon  the  determination  of  her  life  interest.  41.  L.  C.  47. 

(b)  Mortgagee  in  possession. 

A  mortgagee  in  possession  for  a  term  of  years  holds  the 
mortgaged  land  “by  virtue  of  an  interest  for  a  term”  of  years 
and  the  time  during  which  he  is  in  possession  must,  it  seems, 
be  exolnded,  provided  the  owner  contests  the  claim  within 
three  years,  that  is,  provided  he  complies  with  the  condition 
upon  which  only  he  can  take  advantage  of  the  provisions  of 
this  Section.  (Mitra,  4th  Ed.  p.  784.) 

29.  At  the  determination  of  the  period  hereby 
Extinguishment  limited  to  any  person  for  instituting  a  suit 
perty.h<* t0  pro’  f°r  Possession  of  any  property,  his  right  to 
such  property  shall  be  extinguished. 

(NOTES.) 

General. 

Scope  of  the  Section. 

This  Section  is  the  same  as  Section  28  of  the  old  Regulation 
&nd  Section  28  of  the  Indian  Limitation  Act. 
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•‘Possession”—  Meaning. 

The  word  “possession”  embraces  both  physical  possession 
and  possession  in  law. 

TRAVANCORE  CASE  LAW. 

Cii)  Adverse  possession  extinguishes  title. 

(i)  'Ghee  Vnryhtm  Kat/iunar  v.  Mar  Dionysius  Mel  ropo/.Uli.d 
2(5  T.  L.  R.  149.  ' 

The  plaintiffs,  members  of  the  Jacobite  party  of  Syrian 
Christians  sued  for  a  declaration  of  their  right  to  the  plaint 
Church  and  for  recovery  of  possession  thereof  and  also  for 
other  reliefs.  The  evidence  showed  that  the  defendantsi  mem¬ 
bers  of  the  Reformed  Party  had  been,  for  more  than  12  years 
before  date  of  suit,  openly  assorting  the  title  of  the  anti-Jacobitc 
party  to  the  plaint  Church  adversely  and  to  the  knowledge  of 
the  Jacobite  party  and  had  been  in  possession  of  the  Church  to 
the  exclusion  ot  the  plaintiffs’  party.  Held  that  under  Art, 
121  of  the  Limitation  Regulation  (Art.  132  F.  R.)  the  plaintiffs 
suit  for  recovery  of  possession  of  the  plaint  Church  was 
clearly  barred  by  limitation.  And  under  Section  28  (Section 
29  N.  R.)  of  the  Limitation  Regulation  when  the  period  allowed 
to  plaintiffs  for  instituting  a  suit  for  possession  of  the  plaint 
Church  was  determined,  their  right  to  the  Church  itself  was 
extinguished.  (Vide  Section  10  supra  and  Art.  132  infrcl)> 

(ii)  Raman  Narayanan  v.  Raman  Govindan.  20  T.  L  R.  252, 

A  sale  deed  executed  by  a  Karanavan  and  Seshagaran  was 

set  aside  by  a  decree  obtained  by  another  Seshagaran*  but  the 
parties  failed  to  recover  the  property  as  per  decree.  Another 
suit  for  possession  was  instituted  by  another  member  cf  the 
Tarwad  within  12  years  of  the  decree  but  after  12  years  from 
the  date  of  the  sale  deed.  Meld  that  possession  commenced 
to  be  adverse  against  the  Tarwad  from  the  date  ot  the  sale 
deed  and  not  from  the  date  of  the  decree  cancelling  the  deed 
and  that  since  the  suit  was  brought  more  than  12  years  after 
the  date  of  the  execution  of  the  document  the  Tarwad's  right 
Was  extinguished  under  Seotion  28  (Section  29  N.  R.)  of  the 
Limitation  Regulation.  (16.  T.  L.  R.  118  dissented  fromj 

N.  B.  In  16  T.  L.  R.  case  it  was  held  that  the  cause  of  action 
for  possession  in  such  cases  arose  from  the  date  of  the  decree 
and  not  from  the  date  of  the  deed, 
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(iii)  Nunt/eli  Chukki  v.  Kannkku  KHshnan  Krishnan. 
20  T.  L.  R.  182. 

X,  the  Karanavan  of  a  Marumakkathayam  Tarwad  mort¬ 
gaged  two  properties  to  Y,  who  assigned  his  mortgage  rights 
to  Z,  another  member  of  the  Tarward.  A  bypothecatee  under 
a  deed  from  the  next  Karanavan  and  senior  Anandaravan 
dated  more  than  12  years  after  the  date  of  the  mortgage  ignor- 
ingthe  mortgage,  obtained  a  decree  and  brought  the  liypotheca 
to  sale.  A  suit  was  brought  by  Y  to  cancel  the  sale  wherein  the 
bypothecatee  impeached  the  mortgage  as  a  fictitious  transac¬ 
tion.  held  that  the  mortgage  had  become  perfected  by  lapse 
of  time  under  Art.  104  (Art.  114  N.  R.)  aud  Section  28  of  the 
Limitation  'Regulation  (Section  29  N.  R.)  and  that  the  Karana¬ 
van  could  not  be  allowed  to  do  indirectly  what  be  could  not  do 
directly  and  that  the  hypothecates  may  proceed  only  subject 
to  B’s  right.  If  an  alienation  went  unquestioned  for  12  years, 
it  ripens  into  an  indefeasible  title. 

(i>)  Adverse  possession  against  widow—  whether  extinguishes  the 
right  of  reversioners. 

Janardanan  Shenoi.  Atchathan  PaUar  v.  Ruijmini  Antma 

36  T.  L.  R.  78  F.  B. 

A  Hindu  widow  entitled  to  possession  of  her  deceased  hus¬ 
band’s  estate  was  kept  out  of  possession  by  a  trespasser  for 
more  than  12  years.  Within  12  years  of  the  death  of  the 
female,  her  daughter  entitled  in  reversion  to  succeed  to  the 
estate  sued  the  trespasser  for  recovery  of  the  estate. 
Held  that  the  suit  was  not  barred  as  that  the  period 
limited  to  a  Hindu  reversioner  for  instituting  a  suit  for 
possession  of  the  property  of  the  deceased  owner,  whose 
reversionary  heir  he  claimed  to  be,  was  under  Art 
118.  (Art.  129  N.R)l2  years  from  the  death  of  the  intervening 
female  heir;  and  it  was  only  at  the  determination  of  that  period, 
that  the  reversioner’s  right  to  such  property  would  be  extingui¬ 
shed  according  to  the  terms  of  Sec.  28  (Sec.  29  N.R)  of  the  Limi* 
tation  Regulation  The  contention  based  on  Sec.  28  that  ad¬ 
verse  possession  against  the  widow  extinguished  her  title  to 
property  and  that  there  was  consequently  no  estate  that  could 
go  to  the  reversioner,  could  not  be  accepted  as  sound. 
(16  T.  L.  R.  6  over-ruled). 

(e)  It, t glit  under  voidable  document  when  becomes  indefeasible. 

Kanaklcw  Mutheoan  Easwaran  v.  Nanqeti  Parnathi 

25  T.  L,  R.  104. 
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A  mortgage  document  executed  by  a  de  jure  Karanavan 
is  not  void  but  only  voidable.  If  that  deed  is  not  set  aside 
within  the  time  allowed  by  law,  the  right  created  by  that 
deed  becomes  indefeasible  by  reason  of  the  provisions  of  Sec.  28 
(Seo.  29  N.  R)  of  the  Limitation  Regulation  and  that  the  deed 
becomes  valid  and  cannot  be  questioned. 

(it)  Limitation  Regulation  -whether  bars  remedy  or  extin. 

guishes  right. 

(i)  Pooram  Nal  Bamavarma  Koi.Uampuran  v.  Ramaswamy 
Rama  Iyer.  26  T.  L.  R.  221  =  2  T.  L.  J.  35. 

The  plaintiff, who  succeeded  to  the  rights  of  Kalpamangalam 
family,  sued  for  arrears  of  Thiruppuvarom  due  from  certain 
properties,  to  his  Kalpamangalam  family.  The  defend¬ 
ants  contended  inter  aha  .  that  a  certain  sum  of  money 
had  been  borrowed  from  them  by  the  Kalpamangalam  family, 
that  the  arrangement  was  to  set-off  the  interest  due  on  the 
debt  against  the  Tbiruppuvaram  payable  and  that  the  excess 
alone  was  payable  by  the  defendants.  They  also  claimed  to  set¬ 
off  the  principal  debt  due  to  them.  The  defendants  had  previous¬ 
ly  brought  a  suit  to  recover  the  debt  due  to  them  and  had  fail¬ 
ed  to  obtain  a  decree,  the  suit  having  been  dismissed  as  barred 
by  limitation.  Held  that  in  respect  of  debts  the  Limitation 
Regulation  only  barred  the  remedy  and  not  extinguished  the 
right  and  that  therefore  the  defendants  had  the  right  to  set-off 
the  debt  against  the  amount  of  Thiruppuvaram  sued  for.  Sec. 
28  (Sec.  29  N.R.)  of  the  Limitation  Regulation  did  not  apply  to 
debts  and  so  in  the  case  of  debts  although  the  remedy  by  suit 
was  barred  the  right  itself  was  not  extinguished. 

(ii)  Mathenan  Krishna  n  v.  Bvtwaran  Padmanabhan, 
9  T.  L.  R.  166  F.  B. 

The  Old  Limitation  Regulation  (111  of  1040)  only  barred  the 
remedy  but  did  not  extinguish  the  right.  It  did  not  contain 
provisions  similar  to  those  of  the  last  section  of  the  Limit¬ 
ation  Regulation  (II  of  1062,  Sec.  28),  which  extinguish  a  right 
the  moment  it  ceases  to  be  euforeible  by  action.  The  extinc¬ 
tion  of  the  action  does  not  destroy  the  right  which  is  available 
for  all  purposes  save  those  of  action;  and  a  right,  the  action 
in  respect  of  which  has  been  barred,  still  retains  some 
vitality.  In  other  words,  a  right,  the  action  in  respect  of  which 
has  been  barred,  may  be  the  subject  of  legally  enforcihle  fresh 
contract.  (See  Sec.  19  supra) 
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(iii)  Ghee  Vurghese  Oommamman  v.  Mar  Thomas  Athanasius 
7  T.  L,  R.  app.  57 

The  judgment-debtor  in  0.  S.  67  of  1054  applied  to  the  Court 
to  declare  that  the  execution  of  the  decree  passed  therein  for 
money  was  barred  by  limitation  and  to  release  the  property 
which  was  under  attachment.  Held  that  the  Law  of  Limitation 
(old  as  well  as  new)  only  bars  the  remedy  in  the  case  of  debts 
hut  does  not  extinguish  the  right.  Seo.  29  of  the  new  Limit, 
ation  Regulation  applies  only  to  specific  property  but  has  no 
application  to  debts.  The  declaration  sought  for  can  only  be 
made  in  cases  where  by  lapse  of  time  the  right  is  extinguished  . 
But  where  the  Limitation  simply  bars  the  remedy,  it  can  be 
used  only  as  a  plea  in  defence  hut  not  as  the  foundation  for  a. 
.right. 

That  titles  acquired  under  the  old  law  (Regulation  III  of 
1040 )  by  attachment  and  other  proceedings  taken  before  the 
passing  of  the  new  Regulation  (Regulation  II  of  1062)  are  not 
affected  by  the  latter  statute. 

N.  B.  Sec.  29  is  evidently  a  mistake  for  Sec.  28). 

(i)  Transfer  of  sovereign  rights  implies  transfer  of  private 

rights  also. 

The  Cochin  Sirkar  v.  Valm  Rajah  Avergal  of  Edapalhjt 
21  T.  L,  R.  133. 

A.  suit  is  brought  by  the  Cochin  Sirkar  for  recovery  of 
pattom  from  defendants  1  to  4  due  on  the  plaint  properties, 
The  defendants  while  admitting  the  plaintiff’s  claim  allege  an 
adverse  claim,  set  up  by  the  Edapally  Chief  who  is  conse¬ 
quently  impleaded  as  additional  defendant  and  the  suit  is 
amended  into  one  for  declaration  of  title.  The  Chief  contends 
that  the  plaint  land  has  been  within  his  domain  till  938  when 
it  is  trespassed  upon  by  Cochin  hut  that  it  is  restored  to  him  by 
cession  in  pursuance  to  the  arbitration  award  in  1058  between 
Travancore  and  Cochin.  The  plaintiff  admits  the  award  and 
the  cession  but  Contends  that  the  transfer  thereunder  is  only 
of  Cochin  Sovereign  rights  over  the  plaint  tract  and  not  that  of 
private  ownership  including  the  right  to  collect  pattom.  Held 
that  according  to  the  general  principles  of  law,  embodied  in 
Section  8  of  the  Transfer  of  Property  Act,  in  the  absence  of  an 
express  or  implied  intention  to  the  contrary,  a  transfer  of  pro¬ 
perty  passes  to  the  transferee  all  the  interests  the  transferor 


Reg.  VI  Of  1 100  (tbavancore  limitation  regulation).  19? 

S.  29.] 

is  capable  of  passing  in  the  property  and  in  the  legal  incidents 
thereof.In  the  absence  of  any  intention  to  the  contrary,  it  may 
be  presumed  that  the  transfer  under  the  award  included. plain¬ 
tiff’s  private  ownership  as  well  as  his  Sovereign  rights  over 
plaint  property.  Even  if  the  occupation  of  Cochin  from  958  to 
1058  be  treated  as  a.  temporary  occupationby  conquest, the  effect 
of  which  is  negatived  by  a  treaty  in  pursuance  to  the  arbitra¬ 
tor’s  award,  it  is  an  acknowledged  principle  of  international 
law  that  restoration  under  such  a  treaty  enures  to  the  benefit 
of  the  original  owner  who  .  is  in  occupation  before  the 
aggression.  Such  re-vesting  will  be  independent  of  limitation 
bar  in  the  same  way  as  re-vesting  of  the  public  rights  of  the 
old  Sovereign  will  itself  be. 

UNREPORTED  CASE  RAW. 

(aj  Adverse  possession  against  Sirkar. 

a.  s.  353  of  mo. 

Adverse  possession  against  Sirkar  for  over  fifty  years  will 
confer  prescriptive  right  over  the  property  under  Section  28 
(Section  29  N.  R.)  of  the  Limitation  Regulation.  (See  Article 
137  infra.) 

(b)  Enjoyment  of  office  of  Uraima  for  a  longer  period— effect  of. 

A.  8.  156  of  1077. 

The  alienation  of  Uraima  maybe  invalid;  but  the  enjoyment 
of  the  office  for  a  longer  period  will  vest  the  sole  management 
in  the  office  holder  by  virtue  of  limitation  bar  by  force  of 
Article  102  (Article  112  N.R.)  and  Section  28  (Section  29  N.R.) 
of  the  Limitation  Regulation.  .(See  Article  112  infra.) 

INDIAN  CASE  RAW. 

(a)  Scope  of  Section. 

(1)  This  Section  is  limited  in  its  operation  to  cases  in  which 
the  bar  of  limitation  applies  to  suits  for  possession  of  property. 
26  M.  410. 

(2)  It  does  not  apply  to  the  case  of  defendants  who  rely  on 
an  actual  possession  which  has  never  been  disturbed.  14  B. 
222  ;  32.  I.  C.  485. 

(h)  Dispossession  of  mortgagor. 

The  Section  is  limited  to  suits  for  possession  and  does  not 
apply  in  respect  of  suits,  for  debts.  Jn  respect  of  debts  tfia 
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Act,  simply  bars  the  remedy,  but  does  not  extinguish  the  debts. 
Therefore  the  dispossession  of  the  mortgagor  in  a  simple  mort¬ 
gage  extinguishes  only  the  equity  of  redemption  and  not  the 
title  of  the  mortgagee  to  his  debt.  44  C.  425=21  C.  W.  N.  1.77 
-  37. 1.  C.  277. 

(p)  Applicability  of  the  section  to  declaratory  suits. 

The  Section  is  limited  to  suits  for  possession  and  cannot  bo 
extended  to  suits  for  a  declaration.  (1909)  P.  R.  69  =  2. 1.C.  981. 

('ll)  Applicability  of  section  to  suits  by  vendee  or  auction  pur¬ 
chaser  for  possession. 

A  suit  by  a  purchaser  after  twelve  years  from  the  date  of 
Ihe  purchase  would  be  time-barred.  The  same  is  the  case  of 
a  vendee  who  has  obtained  a  decree  or  of  an  ’auction  purchas¬ 
er  where  merely  symbolical  possession  has  been  obtained.. 
(1910)  P.L.R.  70=8.  I.  C.  236 ;  24  C.  715  ;  25  B.  275;  25  B.  358. 

A)  Minor  siting  to  set  aside  sale  by  guardian. 

A  suit  by  a  minor  to  set  aside  a  sale  by  his  guardian  and  to 
recover  property  is  governed  by  Articles  44  and  144  (Articles 
34  and  132  N.  R.)  and  also  Sec.  28  (Sec.  29  N.  R.).  Whenever 
one  of  the  two  brothers  sues  for  possession  after  three  years  of 
liis  majority,  his  title  and  ownership  all  become  extinguished. 
10  M.L.T.  418=12.  I.  C.  695.  (See  also  41  M.  102  =  40.  I.  O.  664). 

(I)  Title  by  prescription— Suit  for  possession. 

■  A  person  acquiring  indefeasible  title  to  any  property  by 
adverse  possession  is  entitled  to  institute  a  suit  to  recover  the 
possession  of  the  same,  if  lost  afterwards,  58.  I.  0.  380. 

(g)  Hereby  limited. 

Where  a  transferee  of  a  trust  property  has  not  acted  in  good 
faith  but, has  paid  valuable  considerations  he  acquires  good 
title  after  the  lapse  of  the  period  necessary  for  the  extinguish¬ 
ing  under  this  Section  the  right  of  the  beneficiary  to  follow 
the  property  in  his  hands.  38  M.  1064=33.  I.  C.  45 ; 
24.  I.  C.  369. 

(h)  Any  Property. 

(1)  This  Section  extends  the  doctrine  that  12  years’  adverse 
possession  of  land  not  only  bars  the  remedy  of  the  rightful 
owner,  but  extinguishes  his  right  fc>  property  other  than  land. 

A  right  to  religious  office  and  its  endowments  may  be  ac¬ 
quired  by  adverse  possession  for  more  tlnq  12  years.  21  fyL 
278  (287) ;  27  M.  192, 
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(2)  In  regard  to  the  application  of  Article  124-  (A  rticle  112 
N.  R.)  and  of  Section  28  ('Section  29  N.  R.)  there  is  no  distinc¬ 
tion  between  the  claim  to  the  office  and  that  for  the  property. 
If  there  were,  Article  144  (Article  132  N.  R.)  will  apply  to  the 
claim  for  property  23  M.  271  P.  C. 

(j)  Right  to . extinguished. 

Possession  of  land  by  a  wrongdoer  for  twelve  years  not 
only  extinguishes  the  title  of  the  rightful  owner  of  such  laud, 
but  also  confers  a  good  title  on  the  wrong  doer.  3  A.  435  ; 
3  C.  224. 

(k)  Extinguishment  of  title. 

Under  this  Section,  the  right  of  a  person  to  property  is 
extinguished  at  the  determination  of  the  period  limited  for 
bringing  a  suit  for  possession  of  it.  24  M.  387  =  5  C.  W.  N. 

545  P.  C. 

(l)  Claim  to  separate  estate  by  a  member  of  joint  family. 

A  suit  by  a  member  of  a  joint  Hindu  family  claiming  sep¬ 
arate  title  to  a  property  which  was  in  the  possession  of  the 
joint  estate,  is  governed  by  the  twelve  years’  rule,  under 
Article  142  or  144  (Article  130  or  132  IT.  R.)  and  his  right  will 
be  extinguished  under  Section  28  (Section  29  N.  R.)  after  that 
period.  24  M.  387  P  C.  =  5  0.  W.  N.  545. 

(m)  Adverse  possession. 

(1)  In  calculating  the  twelve  years’  adverse  possession,  the 
possession  of  one  trespasser  cannot  be  added  on  to  that  of 
another.  2.  C.  W.  N,  315. 

(2)  In  a  suit  for  possession  of  land  by  redemption  of  a 
mortgage,  tjie  plaintiff  must  show  that  lie  had  a  subsisting 
title  at  the  date  of  the  suit,  on  default  to  prove  which,  his  suit 
will  be  liable  to  dismissal,  11  A.  488, 

(11)  Vendor’s  Hen. 

In  a  suit  by  the  purchaser  against  the  unpaid  vendor. for 
possession  of  the  property  sold,  defendant  is  entitled  to  retain 
possession  till  payment  of  the  purchase  money,  notwithstand* 
ing  that  his  right  of  suit  to  enforce  his  lien  is  then  time-barred, 
in  as  much  as  the  lien  is  not  thereby  extinguished  by  Section 
28  (Section  29  N.  R.).  27  M.  28. 
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.  (o)  Attachment  under  See.  140  Criminal  Procedure  Code. 

Where  property  is  attached  under  Section  146  Crl.  P.  C. 
(Sec  129  of  our  Codej  the  right  and  title  of  true  owner 
cannot  be  extinguished  under  Section  28(Section  29  N.R.), 
however  long  the  attachment  may  continue,  nor  can  the  pro¬ 
perty  be  ever  forfeited  to  Government,  the  legal  possession 
being,  during  the  continuance  of  the  attachment  construct¬ 
ively  in  the  person  having  title  at  date  of  attachment. 
26  M.  410. 

C i')  Operation  oi'  the  .Section. 

(1) .  Sec.  28  (Sec.  29  N.  R;  wojild  operate  only  if  the  person 
did  not  sue  within  the  period  prescribed.  But  his  right  would 
not  be  extinguished  if  he  were  a  party  to  a  suit  instituted  by 
another  within  the  prescribed  period,  in  which  his  right  to  the 
property  could  be  effectually  determined.  34.  B.  91. 

(2)  Sec.  28  (Sec.  29  N.  R )  presupposes  a  person  who  by  force 
of  limitation  lias  already  lost  his  remedy  by  suit  for  possession; 
for  such  person  it  declares  that  hife  right  to  the  property  shall 
be  extinguished.  17  M.  255;  13  M.  490. 

(3)  It  does  not  apply  to  persons  who  being  in  actual  posses¬ 
sion  which  has  never  been  disturbed  have  had  no  occasion  to 
sue  for  recovery  of  it,  ajparty  in  possession  not  being  affected 

.  prejudicially  by  the  Law  of  Limitation.  17  M.  255;  20  B.  270. 

PART  V. 

Sayings  and  Repeals. 

30.  (i).  Where  any  special  or  local  law  pres- 
ivovision  tor  cribes  for  any  suit,  appeal  or  applica- 
tion,  a  period  of  limitation  different-  from 
rimiun'ou  is  the  period  prescribed  therefor  by  the  First 
s^edai^ioiS  Schedule,  every  suit  instituted*  appeal  pre¬ 
law!  ferred  or  application  made  after  the  period 

of  limitatitfrf prescribed  therefor  by  the  special  or  local 
law,  shall  be  dismissed  although  limitation  bad  not  been 
set  up  as  a  defence. 

(2).  For  the  purpose  of  determining  any  period 
of  limitation  prescribed  for  any  suit,  appeal'or  applica¬ 
tion  by  any  special  or  local  law.— 
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(a)  the  provisions  contained  in  Section  4,  Sections 
10  to  18  and  Section  23  shall  apply  only  in  so  far  as  and  to 
the  extent  to  which  they  are  not  expressly  excluded  by 
any  special  or  local  law;  and 

(b)  the  remaining  provisions  of  this  Regulation 
shall  not  abply. 

(NOTES). 

General. 

Section  compared. 

Sec.  30  (1)  is  substantially  the  same  as  8ec.  6  of  tlic  Old 
Regulation.  The  words  “and  to  the  extent  to  which"  after  the 
expression  “insofar  as”  were  inserted  by  the  Legislative 
Council.  This  section  is  the  same  as  Sec.  29  of  the  Indian 
Limitation  Act. 

Scope  ot  tlie  Section. 

The  provisions  contained  in  Secs.  4  and  10  to  18  ane  23  are 
applicable  also  to  local  or  special  laws  in  so  far  as  and  to  tho 
extent  to  which  they  are  not  expressly  excluded  by  such  laws. 

A  G  eneral  Act  is  to  be  construed  as  not  repealing  or  affecting 
a  particular  one  i.  e.  one  directed  towards  a  special  objector 
a  special  class  of  objects.  The  general  act  is  usually  presumed 
to  have  only  general  cases  in  view,*  and  not  particular  cases, 
which  have  been  already  otherwise  provided  for  by  this  special 
Act.  (Maxwell  p.  (63).  Section  30  of  the  Limitation  Regulation 
gives  effect  to  this  principle. 

TRAVANCORE  CASE  LAW. 

00  Compensation  cases— computing  the  period  of  limitation  for 

appeal. 

Siuuthanu  v.  The  Dewan  of  Travanoore.  17  T.  L,  R.  app.  58. 

In  a  compensation  case  the  parties  cannot  according  to  the 
practice  of  the  Revenue  Courts  be  said  to  have  had  oppoi^im 
itios  of  knowing  the  real  nature  of  the  decision  until  tho  usual 
notice  is  deceived.  The  date  of  such  notioe  is  as. a  general 
rule  taken  as  the  date  of  the  decree  in .  the  compensation 
case  andtHhe  period  of  limitation  for  an  appeal  against  such 
decision  is  computed  only  from  the  date  of  the  said  notice; 

(b)  Application  of  tlie  Limitation  Regulation  to  special  laws— 

Abkari  Regulation. 

,  Ayappan,  Mundan  v.  Ratmswamy  Nadar .  17.  T.  L.  R.  168. 
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Held  that  the  expression  “any  suit”  usorl  in  Section  14  of 
the  Limitation  Regulation  appears  to  include  suits  brought 
under  the  special  laws  also,  though  the  period,  provided  by 
the  special  law  is  expressly  declared  by  Section  6  (Section  30 
N.  R.)  to  supersede  the  period  provided  in  the  Limitation 
Regulation.  The  general  provisions  of  Section  14  of  the  Limit¬ 
ation  Regulation  apply  also  to  special  laws  such  as  the  Abkari 
Regulation,  I  of  1054. 

(o)  Dismissal  of  complaint  under  See.  1230  Criminal  Procedure 

Code— new  complaint  upon  same  tacts— limitation. 

Koc.hu  Kochui.unjii  v.  The  Si.rkar.  15  T.  L.  J.  335  F.  B. 

Held  that  there  is  nothing  in  the  Criminal  Procedure  Code 
to  prevent  a  Magistrate  who  dismissed  a  complaint  under 
Section  236  of  the  Code,  from  entertaining  a  new  complaint 
upon  the  same  facts.  Such  a  complaint  will  be  the  begin¬ 
ning  of  entirely  independent  •  proceedings,  if  it  is  filed  within 
the  period,  if  any,  prescribed  by  the  Limitation  Regulation. 
But  in  those  cases  in  which  a  period  of  limitation  is  imposed 
by  the  Limitation  Regulation,  the  second  complaint,  if  filed 
after  that  period  had  elapsed,  will  be  barred  irrespective 
of  the  question  whether  the  original  complaint  is  in  time  or 
not. 

fill  Hevisional  powers  of  High  Court  under  See.  568  C.  P.  C. 

(Sec.  80  of  the  new  Code)— Limitation. 

In  Re  O.  A.  Nidhir//.  14  T.  L.  J.  183. 

Held  that  the  High  Court  can  under  Section '568  C,  P.  0.  (Sec¬ 
tion  89  of  the  new  Code)  call  for  records  of  a  case  from  a  lower 
Court  and  expunge  unnecessary  remarks,  even  Chough  it  is  not 
moved  by  a  revision  petition.  Even  otherwise  the  High  Court 
has  inherent  jurisdiction  to  amend  or  rectify  judgments  and 
orders  of  inferior  Courts,  whenever  such  a  course  is  deemed 
expedient  in  the  interests  of  justice  and  fairness.  There  is  no 
period  of  limitation  prescribed  by  any  law  for  the  exercise  of 
this  jurisdiction. 

(e)  Set-off  under  Sec.  106,  Civil  Procedure  Code  [0.8.  r.  6  (1),  (2) 

new  Code]— Limitation. 

(1).  Sii'/cai'  v.  Itlkwiru  Kuravila.  39  T.  L.  R.  135  s*  13  T.  L,  % 
46  F.  B. 

A  defendant  cannot  maintain  a  counter  claim  in  respect  of 
a  matter  for  which  he  cannot  as  plaintiff  maintain  an  indepen¬ 
dent  action^  and  consequently  upon  a  barred  claim  set  up  by 
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the  counter-claim  the  defendant  cannot  be  given  a  decree. 
Section  106  C.  P.  C.  [0.  8.  r.  6  (1),  (V  of  the  new  Code]  provides 
that  set-off  shall  have  the  same  effect  as  a  plaint  in  a  cross- 
,  suit  so  as  to  enable  the  Court  to  pronounce  a  final  judgment 
in  the  suit,  both  on  the  original  and  on  the  cross  claim.  The 
defendant  in  such  cases  occupies  the  position  of  a  plaintiff  in 
respect  of  his  counter-claim,  and  the  original  plaintiff  cannot 
be  precluded  from  setting  up  the  defence  of  the  Statuto  of 
Limitation  as  well  as  any  other  defence  to  the  attack  of  the 
defendant,  who  uses  his  counter  claim  not  only  as  a  shield  but 
as  a  sword. 

(li)  Narayanam  Narayanam  v.  Ke&avan  Krishnarv, 
25  T.  L.  R.  176. 

Two  Uralers  of  a  Devaswom  brought  a  suit  against  a  third 
Uralan  (who  was  also  a  tenant  of  the  Devaswom)  for  arrears 
of  Michavarom  from  1070.  The  defendant,  inter  alia,  pleaded 
a  set-off  consisting  of  various  items  of  money  alleged  to  have 
been  expended  by  him  at  the  request  of  his  fellow  Uralers  for 
conducting  litigations  and  enforcing  the  renewal  of  Kanom 
documents.  It  was  contended  that  the  defendant  was  not 
entitled  to  put  forward  the  plea  of  set-off  as  the  claim  sought 
to  be  set-off  was  barred  by  limitation,  held  that  the  defen¬ 
dant  was  entitled  to  set  up  the  claim  of  equitable  set-off,  and  to 
such  a  claim  the  Limitation  Regulation  was  inapplicable. 

(T)  Memorandum  of  objection  under  See.  5R2  C.  P.  O.  [O.  40.  r. 

21  (1)  to  f3)  of  new  Code]— Limitation. 

(i).  Kunjupmnu  Kochinav.  Kantian  Krishnan  8  T.  L.  J.  462. 

The  first  hearing  of  an  appeal  was  on  3.2-8-1091.  The  res¬ 
pondent  filed  his  memorandum  of  objections  on  7-8-1090  and 
contended  that  as  the  6th  Meenom  was  a.  public  holiday,  he 
was  entitled  to  have  that  clay  excluded  from  calculation,  and 
so  the  memorandum  of  objections  was  within  the  period 
prescribed  by  the  Oivil  Procedure  Code.  Held  that 
the  Statute  of  Limitation  has  no  application  to  memo¬ 
randum  of  objections  and  that  the  memorandum  in  the  pre¬ 
sent  case  not  being  filed  within  the  time  prescribed  in  See,  532 
O.  P.  C.  [O.  40.  r.  21  (1)  to  (3)  of  the  new  Code]  was  barred 
by  limitation.  A  respondent  who  wanted  to  avail  himself  of 
the  special  procedure  prescribed  by  Sec.  532  should  strictly 
comply  with  the  provisions  of  that  section  and  file  his  memor¬ 
andum  of  objection  not  less  than  seven  days  before  fclqe  day 
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fixed  for  the  hearing  of  the  appeal,  and  the  Court  had  no  power 
to  extend  the  period.  The  appellant  oould  not  claim  extension 
of  the  prescribed  period  by  exclusion  of  a  day  from  calculation. 

N.  B.  But  according  to  the  new  C.  P.  C.,  0  40.  r.  '21  (1)  the 
respondent  has  one  month  from  the  date  of  service  of  notice 
of  the  day  fixed  for  hearing  the  appeal,  or  within  such  further 
time  as  the  Appellate  Court  may  see  fit  to  allow.  Not  only  tho 
period  is  extended  under  the  new  code  but  that  the  Appellate 
Court  is  given  also  the  power  to  extend  tho  time,  (compare  also 
article  301.  of  the  Civil  Courts’  Guide) 

(ii)  Palpun  Math, ‘-van  v.  Abdul  Kadir  Lt'hha  Abdulin  Lehbrt. 
32  T.  L.  R,'  165. 

In  order  that  a  respondent  may  avail  himself  of  the  special 
procedure  prescribed  by  Sec.  532  C.  P.  C.  [O.  40.  r.  21  (i)  to  (3j  of 
tho  new  code  ]  he  should  strictly  comply  with  its  provisions 
and  file  his  notico  of  objections,  not  less  than  seven  days  before 
the  day  fixed  for  the  hearing  of  the  appeal,  the  Court  having 
no  power  to  extend  the  time.  A  memorandum  of  objection 
not  filed  within  that  time  cannot  be  hoard.  (14  T.  L.  R.  27  not 
followed)  N.  B,  32  T.  L.  R.  165  was  over-ruled  in  39  T.  L.  R. 
151  F,  B. 

(iii)  Trmkrnman  Vamdemn  Namburi  v.  Uthuppu  Mothnn. 
14  T.  L.  R.  27 

The  respondent  filed  his  memo  of  objections  five  days  before 
the  first  hearing.  The  notice  of  appeal  was  served  upon  him 
late  and  that  the  respondent  had  to  travel  a  distance  of  45 
miles  before  reaching  the  Court.  Hetd  that  in  enacting  Sec. 
532  C.  P.  C.  [O  40.  r.  21  (1)  to  (3)  of  the  new  Code]  the  Legis¬ 
lature  must  have  intended  that  the  service  of  notice  would 
take  place  in  such  a  time  as  to  enable  the  respondent  to  file 
his  objections  in  Court  seven  days  prior  to  the  date  fixed  for 
hearing.  In  deciding  the  question  whether  the  respondent 
was  served  with  notice  in  proper  time  to  exercise  the  right 
vested  in  him  of  filing  objections,  the  time  required  for  travel¬ 
ling  and  one  day  at  least  for  preparation  must'  be  allowed.  In 
cases  in  which  the  notice  of  appeal  is  not  served  within  such 
time  as  would  give  to  the  respondent  the  prescribed  period  for 
filing  objections,  tho  limitation  prescribed  in  Sec.  532  C.  P.  C. 
does  not  apply. 

(iv)  Nathan  Padmanab/ixn /■  v,  Fisanji^Sait  Kanji  Saif. 

39  T,  ^  R.151.  F.  B. 
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The  limitation  for  filing  the  memorandum  of  objections, 
prescribed  in  Section  532  of  the  C.  P.  C.  does  not  apply  to  a 
case  in  which  notice  of  an  appeal  is  not  served  within  such 
date  as  would  give  the  respondent  7  days’  time  for  filing  his 
objections,  and  the  court  has  the  power  to  extend  the  time. 
(14.  T.  L.  R.  27  foil  ;  32  T.  R.  165.  over-ruled.) 

(v)  Pooyam.  Nal  Rama  Varma  Raja  of  ChempaJcasteri  v, 
Chirutha  Kochupennu.  36.  T.  L.  R.  249. 

The  limitation  of  time  prescribed  in  Section  533  C.  P.  C.  for 
filing  memorandum  of  objections  by  a  respondent  does  not 
apply  to  a  case  in  which  the  notice  of  appeal  is  not  served 
sufficiently  early  so  that  the  respondent  may  with  due  dili¬ 
gence  be  in  a  position  to  file  His  objections  not  less  than  7  days 
before  the  date  fixed  for  hearing.  The  Legislature  in  creating  a 
right  must  have  intended  that  its  exercise  should  not  be  ham¬ 
pered  by  impossible  oonditions,  (14  T.  R.  27  foil:  32  T  R  165 
dissented  from) 

(g)  Amendment  ot  pbU nt  under  Sec.  40  O.  P.  C.  (0.  0.  r  17;  S.  11T> 

of  the  new  Code.) 

%Thamman  Kurian  v,  Resava  Kammctlii  Rama  Rammnthi. 
S.D.  III.  218. 

The  plaintiff  sued  before  the  expiry  of  the  period  of 
limitation  for  the  recovery  of  properties  on  the  Jiasis  of  a 
lease  and  afterwards  amended  the  plaint  into  one  based  on 
title.  The  amendment  was  made  after  the  expiry  of  the  period 
of  limitation  prescribed  for  the  suit  based  on  title.  Held  that 
a  subsequent  amendment,  if  it  did  not  change  or  add  to  the 
cause  or  causes  of  action  on  which  the  suit  was  originally 
brought,  could  not  alter  the  date  of  the  filing  of  the  suit.  But 
where  a  distinct  cause  of  action  was  added  at  a  later  stage, 
the  suit  after  the  amendment  became  really  two  suits  rolled 
into  one,  the  first* suit  on  the  original  cause  of  action  being 
supplemented  by  a  second  suit  on  the  new  cause  of  action 
though  the  different  suits  were  for  convenience  and  brevity  of 
description  treated  as  one  suit.  Therefore,  the  date  of  the 
amendment  must  be  taken  as  the  date  ot  the  institution  of  the 
new  suit-  The  amended  suit  in  the  present  case  was  there¬ 
to  i-e,  barred. 

(h)  Right  of  Sirkar  to  realise  Court  fees  under  Sec.  390  C,  P,  C, 

CO.  83.  r.  10  of  new  Code.) 

$jrkar  v,  f’acjmamkhd  Jyen,  }8  T.  L.  R.  3 
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The  Sirkar  applied  for  payment  of  court  fees  out  of  the  funds 
deposited  in  Court  to  the  credit  of  the  pauper  plaintiff.  The 
District  Judge  rejected  the  application  on  the  grounds  that  the 
decree  in  the  pauper  suit  awarding  the  plaintiff’s  claim  for 
maintenance  did  not  expressly  direct  the  payment  of  the 
court  fees  to  the  Sirkar  and  that  the  Sirkar’s  application  was 
barred  by  lapse  of  time.  Held  that  the  Sirkar’s  right  to  realise 
courtfoes  in  pauper  suits  is  a  statutory  right  expressly  con¬ 
ferred  by  Sec.  396  0.  P.  C.  (O.  33.  r.  10  of  the  new  Code)  and  it 
is  the  prerogative  of  the  Sirkar  to  claim  fees  as  a  first  charge. 
That  the  absence  of  words  "the  Sirkar  do  get  the  costs”  in  the 
decree  does  not  destroy  the  Sirkar’s  right  to  realise  the  court 
fees.  Held  aim  that  the  application  of  the  Sirkar  tor  payment 
out  of  tlie  fund  in  Court  is  not  to  he  viewed  as  an  application 
for  execution  of  a  decree  to  which  the  limitation  period  of 
three  years  is  applicable. 

(3)  Claim  under  the  ii'orest  Regulation- waiver  of  the  plea  of 

limitation. 

Nallaperimrd  Theruvazltumarhha  Pillai  v,  The  Dewan  of 
Tram  more.  12  T.  L.  J.  137 

The  plaintiffs  were  three  brothers  and  each  of  them  claimed 
one-third  of  the  piopertiesin  dispute.  On  31-3-1908  a  notific¬ 
ation  under  Sec.  4  of  the  Forest  Regulation  was  issued  propos¬ 
ing  tft  constitute  an  extent  of  45  square  miles,  within  the 
boundaries  there  specified  into  a  reserve  forest.  On  17-11-1083 
a  proclamation  under  Sec.  6  of  the  Regulation  was  issued  fix¬ 
ing  a  period  of  six  months  for  presentation  of  claims.  In 
Thulam  1088,  the  then  Forest  Settlement  Officer  directed  the 
first  plaintiff  to  appear  before  him  on  the  29th  instant  with 
the  necessary  documents  evidencing  his  right  and  on  that  day 
the  first  plaintiff  appeared  before  the  Forest  Settlement  Offi¬ 
cer  and  on  behalf  of  himself  and  his  ,two  brothers  made  a 
statement  which  was  treated  as  the  basis  of  the  claim  enquiry. 
On  5-7-1091  the  claim  was  allowed.  The  Sirkar  preferred  an 
'  appeal  and  the  High  Court  remanded  the  case  for  trial  de  novo.. 
After  remand,  another  Forest  Settlement  Officer  dismissed 
the  claim  chiefly  on  the  ground  that  it  was  not  presented 
in  time,  i.  e.,  within  six  months  prescribed  in  the  proclamation. 
This  was  a  new  ground  which  the  defendant  took  up  before 
the  High  Court.  It  was  not  taken  at  the  time  of  the  original 
enquiry  which  terminated  in  plaintiff’s  favour  or  upon  the 
appeal  against  thetf  qrcjer  por  vyas  it  taken  after  remand. 
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Held  that  in  the  absence  of  any  provision  in  tho  Forest  Re¬ 
gulation  similar  to  Sec.  4  of  the  Limitation  Regulation  which 
has  declared  that  every  suit  falling  beyond  the  period  of  limit¬ 
ation  provided  by  tho  Statute,  shall  be  dismissed  whether  the 
plea  be  waived  or  not,  th'e  failure  to  present  a  claim  within 
the  period  allowed  in  the  proclamation  issued  nnder  Section  6 
of  the  Forest  Regulation  could  not  automatically  extinguish 
the  right  of  the  party  in  the  land  proposed  to  be  declared  a 
Reserve  forest.  A  plea  of  limitation  could  be  waived  and  if 
it  was  thought  there  was  any  substance  in  that  plea,  it  should 
have  been  definitely  raised  and  the  claimants  given  an  oppor. 
tunity  to  answer  it.  A  former  Settlement  Officer  having  in¬ 
vestigated  the  claim  and  allowed  it,  the  present  Forest  Settle¬ 
ment  Officer,  was  incompetent  under  law  to  go  into  the  ques¬ 
tion  of  delay  in  presenting  the  claim. 

A  notice  as  directed  by  Section  4  of  the  Forest  Regulation 
was  necessary,  in  addition  to  the  statutory  proclamation  and 
decision  given  without  notice  would  not  be  binding  on  the 
party  to  whom  notico  was  necessary.  The  first  plaintiff’s 
claim  was,  therefore,  not  time-barred  as  he  put  in  his  claim 
o^th6  date  fixed  in  the  no ti<fe,  though  it  was  long  after  the 
proclamation. 

(k)  Sale  under  the  Revenue  Recovery  Regulation  for  liability 

of  another— Suit  to  set  asi  dc. 

Aiyappan  Raman  v.  Padmanabhan  Narayanan. 

11  T,  L.  J.  486. 

For  the  liability  of  another,  property  belonging  to  and  in  the 
possession  of  the  plaintiff,  was  sold  in  revenue  auction. 
Plaintiff  was  not  a  party  to  the  proceedings,  The  plaintiff 
sued  fora  declaration  of  title  of  his  family  to  the  suit  property 
and  for  cancellation  of  the  revenue  proceedings.  Held  that 
Sootion  51  of  the  .Revenue  Reoovery  Regulation  did  not  apply 
and  the  plaintiff  was  not  bound  to  set  aside  tho  revenue 
auction  sale  within  one  year  as  a  condition  precedent  to  a 
declaration  of  his  title  and  possession. 

(l)  Sale  under  the  Revenue  Recovery  Regulation— Suit  for 

declaration  of  title  and  cancellation  of  sale. 

Meeran  Pillai  Lebba  v.  The  Dewanof  Travancora  25  T.  L.  R. 
233  =  1  T.  L.  J.  138. 

The  Plaintiff’s  property  was  sold  under  the  Revenue  Re¬ 
covery  Regulation  for  arrears  of  revenue  alleged  to  be  du 


26s  .  fteg.  VI  of  1 1 66  (teavancork  limitation  Regulation) 

[S.  31. 

from  the  plaintiff.  More  than  six  months  after  the  sale  the 
plaintiff  brought  the  suit  against  Government  and  the  auction- 
purchaser  to  declare  his  title  to  the  property  so  sold  and  also 
for  cancellation  of  the  revenue  sale.  The  District  Judge 
dismissed  the  suit  on  the  ground  6f  limitation,  holding  that 
the  six  months’  period  prescribed  by  Section  51  of  the  Revenue 
Recovery  Regulation  governed  the  suit.  Reid  that  in  the 
absence  of  revenue  arrears,  the  whole  of  the  proceedings  in¬ 
cluding  the  sale  were  beyond  the  jurisdiction  of  the  Revenue 
authorities  and  that  the  period  of  limitation  provided  tor  in 
the  Revenue  Recovery  Regulation  did  not  apply. 

INDIAN  CASE  LAW. 

(tO  Proceedings  under  the  C.  P.  C. 

The  proceedings  under  the  C.  P.  C.‘  not  being  proceedings 
under  any  special  or  local  law  are  governed  by  the  General 
Limitation  Law.  1,  C.  226  =  3.  I.  A.  7  P.  C. 

(lj)  Applicability  of  i  tie  Act  to  cases  under  special  or  local  laws. 

Save  as  the  period  of  limitation,  the  other  provisions  of  the 
General  Limitation  Act  [e,  g,  provisions  of  Sections  5,  12  and 
14  (Sections  5,  12  &  14  N.  R.)J  are  applicable  to  proceedings 
and  suits  under  special  or  loHal  Acts,  5  0.  HO  ;  5  C.  344 ;  8 
0.  910  ;  10  0.  265  ;  8  B.  529  ;  10  M.  210;  12  M.  11 ;  23  A  277. 

Cej  Application— meaning  of. 

The  word  ‘'application”  refers  to  civil  nqt  criminal  applica¬ 
tions.  20  B.  543  (546), 

(d)  Criminal  cases. 

(1)  Rules  of  limitation  are  foreign  to  the  administration  of 
criminal  justice  and  it  is  only  byHfte  express  statutory  provi¬ 
sions  that  any  rule  of  limitation  can  be  made  applicable  to 
criminal  cases.  10  A,  350. 

(2) .  Bkoept  where  expressly  provide J,  the  general  law  of 
limitation  and  its  schedules  are  chiefly  intended  for  civil  and 
not  for  criminal  matters.  20  B.  543  (547).  . 

-31.  Notwithstanding  anything  herein  contained, 
Provision 'for  any  suit’  for  wllich  the  period  of  limitation 
suits  ^tov^wWoii  prescribed  by  this  Regulation  is  shorter 
Boribodis  shoi-  than  the  period  of  limitation  prescribed  by 
Bcribe4tbyi1the  the  Travancpre  Limitation  Regulation  of 
Lirndlrton  Ve-  1062,'  may  be'jhstituted  within  the  period 
guiatiou  of  1062.  0f  two  years  next  after  the  passing  of  this 
Regulation,  or  within  the  . period  prescribed  for  such 


Reg.  VI  of  1 100  (travancore  limitation  regulation.)  209 


S.  32.] 

suit  by  the  Travancore  Limitation  Regulation  of  1062; 

or  whichever  period  expires  first. 

(NOTES.) 

*  General. 

Section  compared. 

There  is  no  corresponding  provision  in  the  old  Limitation 
Regulation.  The  section  corresponds  with  Section  30  of  the 
Indian  Limitation  Act.  The  expression  “or  whichever  period 
expires  first”  was  inserted  at  the  end  of  the  Section  by  the 
Legislative  Council. 

Operation  of  tlie  Section. 

This  Section  is  new  and  provides  for  cases  in  respect  of 
which  the  period  of '  limitation  has  been  shortened  by  this 
Regulation.  Section  31  applies  only  to  suits  and  not  to 
applications. 


INDIAN  CASE  LAW. 

Applicability  to  pending  proceedings. 

Sec.  30  (Sec.  31  F.  R.)  applies  to  suits  and  not  to  applica¬ 
tions  and  hence  it  does  notjpmply  to  applications  for  bringing 
on  record  thp  legal  representatives  of  the  deceased  respondents. 
34  M.  292  =  5  I.  C.  420;  35  M.  678. 


32.  If  any  ^person  is  dispossessed,  without  his 
Right  to  sue  consent,  of  any  house,  building  or  land, 
uuiaXuy : !ydis-  otherwise  than  in  due  course  of  law,  he  or 
peny  byeipersou  any  person  claiming  through  him  may, 
or  h!s?e°Tsenet-  suit  instituted  within  the  period  p  rel¬ 
ative! iepiesen  cribed  in  Article  2  of-  the  First  Schedule  N 
appended  to  this  Regulation,  recover  possession  there¬ 
of,  notwithstanding  any  other  title  that  may  be  set  up 
in  such  suit. 


Nothing  in  this  Section  shall  bar  any  person  from 
Button  suing  to  establish  his  title  to  such  property 
and  to  recover  possession  thereof. 

No  suit  under  this  Sectioj&shall  be  brought  against 
;!  OUr  Governtn^^  .  . 


against'  Govern¬ 
ment  .under  this 
section. 


[273 
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(S8TES.) 

Section  Compared. 

This  section  is  the  same  as  Section  29  of  the  old  Limitation 
Regulation.  There  is  no  corresponding  provision  in  the  Indian 
Limitation  Act.  In  British  India  such  'suits  are  governed  by 
Sec.  9  of  the  Specific  Relief  Act. 

(N.  B.  For  fuller  notes,  see  Art.  2  of  the  First  Sohedulo.) 

TRAVANCORE  CASE  LAW. 

(a)  Possessory  suit  against  true  owner  au<l  trespasser. 

(i)  hack  Labba  v.  Arunachalam  Pillai,  34.  T.  L.  R.  1  =  8 
T.  L.  J.  58  F.  B. 

In  a  possessory  suit  brought  underSec  29  (Sec.  32  N.  R.)  the 
plaintiffs  claim  succeeds  if  he  merely  proves  possession  and 
dispossession  within  six  months,  even  though  the  defendant  is 
the  true  owner.  The  question  of  title  will  not  then  be  gone 
into.  But  in  a  suit  brought  independently  of  the  provisions  of 
this  section,  the  plaintiff  mustfail  if  his  adversary  is  the  true 
owner  and  if  he  (plaintiff)  dtfes  not  prove  title  by  adverse 
possession  for  over  twelve  years.  The  plaintiff  can  in  such 
cases,  merely  on  the  strength  of  his  prior  possession  although 
it  has  not  ripened  into  an  absolute  title,  succeed  against  a  de¬ 
fendant  who  is  a  mere  trespasser  and  ha.s  no  title  to  the  pro¬ 
perty,  (See  Art.  2  injra) 

(ii)  Rodrigues  v.  LuciAs  Edmund  Joseph .  30  T.  L.  R.  116  = 
4.  T.  L.  J.342. 

Held  that  by  a  possessory  suit  under  See.  29  (Sec.  32  N.  ,R.) 
of  the  Limitation  Regulation  any  person  dispossessed  of  im¬ 
movable  property,  otherwise  than  in  due  course  of  law,  may 
recover  possession  even  from  the  owner  notwithstanding  any 
title  that  may  be  set  up. 

Section  29  (Section  32  N.  R.)  of  the  Limitation  Regulation 
has  no  application  to  suits  for  the  recovery  of  movables.  (See 
Art.  2  infra) 

(iii)  Krishnan  Narayanan  v.  Krishnan  Sankaran.  9  T.  L.  R. 

176. 

Held  that  as  against  the  defendant  who  is  a  mere  trespasser, 
the  plaintiff’s  peaceful  possession  prior  t,o  the  date  of  trespass, 
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■  however  short  its  duration  may  be,  gives ‘him  sufficient  title 
to  maintain  the  action  for  ejeotment.  (See  Art.  2  infra.) 

(iv)  Pily  Anthony  v.  Govinda  Shenoi.  9  T.  L.  E.  153. 

Held  that  possession  without  proof  of  title  is  sufficient  to 
entitle  a  plaintiff  to  recover  in  ejectment  from  a  mere  tres¬ 
passer,  notwithstanding  that  such  trespasser  happens  to  be  the 
true  owner,  provided  the  plaintiff  proves  possession  ■  and 
dispossession  within  six  months.  (See  Art.  2  infra). 

(b)  Possession  short  of  12  years  is  of  no  avail. 

(i)  The  Deban  of  Tramncore  v.  Kanakku  Krishna n 

Sankarav.  S.  D.  II  p.  36 

A  person  in  possession  of  immovable  property  is  entitled  to 
recover  it  by  a  possessory  suit  within  six  months  after  dis¬ 
possession  under  Section  29  (Section  32  N.  R.)  of  the  Limit¬ 
ation  Regulation.  In  such  a  suit  he  can  recover  possession 
irrespectively  of  his  title.  If  it  is  brought  after  six  months, 
then  the  plaintiff  cannot  succeed  unless  he  makes  out  his  title. 
(See  Art.  2  infra) 

(ii)  Ramaswamy  v.  Periaswamy.  17  T.  L,  R.  127  F.B. 

Held  that  in  a  suit  for  declaration  of  title  and  recovery  of 
possession,  possession  short  of  twelve  years  is  no  proof  of 
plaintiff’s  title  to  recover  the  property  even  though  the  de¬ 
fendant  may  happen  to  be  a  trespasser.  (See  Art.  2  infra 
(Over-ruled  in  34  T.  L.  R.  1  =  8  T.  L  J.  58  F.  B.) 

(c)  Inapplicability  to  suits  for  recovery  of  movables. 

See(30  T.  L.  R.  116  “  4  T.L.  J.  342  supra,  under  notes,  a,  (ii). 

(d)  Standing  crop— whether  immovable  property  under  the 
section. 

Aiyappan  Raman  v.  Aiyappan  Mathevan.  12  T.  L.  R.  180. 

The  plaintiff  sought  to  recover  the  land  specified  in  the 
plaint  together  with  mesne  profits,  i.  e.,  the  value  of  the  stand¬ 
ing  crop,  which  was  on  the  land  at  the  time  of  dispossession 
on  the  ground  of  his  forcible  dispossession  within  six  months 
preceding  the  date  of  the  suit.  Held  that  Section  29  (Section 
32  N.  R.)  of  the  Limitation  Regulation,  as  amended  by  Regul¬ 
ation' V  of  1068,  entitles  a  person  dispossessed  of  “any  house, 
building,  or  land,”  to  recover  possession  of  the  same,  but  the 
setetion  does  not  apply  to  standing  crops.  Standing  crops  are 
■no  doubt,  immovable  property  so  long  as  they  remain  attached 
to  the  land,  (fq  exclude  such  property  fyoin  tfie  scope  qf 
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this  section,  the  Legislature  seems  to  have  specified  the  real 
property,  to  recover  which  a  summary  suit  maybe  brought, 
and  omitted  the  phrase  “  immovable  property  ”  which  will 
include  standing  crops,  fixtures,  trees,  etc. 

33.  The  enactments  mentioned  in  the  Second 
,  Schedule  are  repealed  to  the  extent  speci- 

tied  in  the  fourth  column  thereof. 

(NOTES.) 

General. 

Section  Compared 

This  Section  corresponds  with  Section  2  of  the  old  Limit 
ation  Regulation.  Same  as  Section  32  of  the  Indian  Limit- 
ation  Act. 

The  Travanoore  Limitation  Regulation  (Regulation  II  of 
1062),  and  the  Limitation  Amendment  Regulation  (Regulation 
V  of  1068)  are  proposed  to  he  repealed  by  this  new  Regulation 
(Regulation  VI  of  1100). 

TRAVANOORE  CASE  LAW. 

Retrospective  effect. 

Civil  Miscellaneous  Appeal  Petition  No.  00  of  1005,  0.  T.  L.  R. 
App.  3. 

An  application  by  the  Sirkar  for  execution  of  a  decree  for 
costs  was  dismissed  as  time-barred  under  Art.  153  of  Regul¬ 
ation  II  of  1062  (Art.  166  N.  R.).  The  decree  was  dated  31-10- 
1059  and  the  execution  application  was  dated  16-11-1065.  Held 
that  the  Limitation  Regulation,  III  of  1040,  unlike  the  Regul¬ 
ation  II  of  1062  did  not  restrict  the  period  for  enforcement  of 
the  Sirkar’s  rights  and  the  claim  for  costs  due  under  this  decree 
passed  while  the  old  law  was  in  force,  could,  therefore,  have 
been  enforced  at  any  time  under  the  general  principles  relat¬ 
ing  to  the  enforcement  of  public  rights  or  claims,  as  no  law  has 
retrospective  effect  unless  it  is  so  clearly  expressed  by  the 
Legislature.  No  such  express  words  are  to  be  found  in  the 
new  law.  On  the  other  hand,  the  saving  clause  in  Section  i 
expressly  lays  down,  in  conformity  with  the  general  principles, 
that  titles  already  acquired  are  not  to  be  affected  by  anything 
contained  in  the  new  Regulation,  (II  of  1062;.  That  the  saving 
clause  applies  not  only  to  suits  but  also  to  “  any  application  in¬ 
voking  the  aid  of  the  Court  for  the  purpose  of  satisfying  a 
a  demand  ”,  haq  been  held  in  several  cases  in  British  India 
$pd  |here  is  no  ground  whatever  why  due  effect  should  not  he 
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given  to  the  policy  of  the  law  indicated  by  the  clause  in  ques¬ 
tion.  That  policy  evidently  was  to  prevent  the  hardship  in- 
.  volved  in  depriving  the  parties  of  rights  they  possessed  under 
the  previous  laws  in  force. 

The  decree  for  costs  due  to  the  Sirkar  was,  therefore,  not 
barred.  [See  also.  11  T.  L.  R.  42  and  7  T.  L.  R.  app.  57,  vide 
preamble  notes  (c)] 

THE  FIRST  SCHEDULE. 


(See  Section  3), 

FIRST  DIVISION —  SUITS. 

GENERAL. 


Scope  of  the  Articles. 

The  First  Schedule  provides  periods  ot  limitation  for  the 
institution  of  suits  and  not  for  putting  in  defences.  The  Art¬ 
icles  are  grouped  under  three  Divisions.  Articles  1  to  137 
which  constitute  the  First  Division  are  grouped  under  nine 
parts  and  they  relate  to  suits.  Articles  138  to  143  fall  under 
.  the  Second  Division  and  they  relate  to  appeals.  Articles  144 
to  166  which  come  under  the  Third  Division  relate  to  appli- 
cations. 

Construction  of  the  Articles. 

The  Articles  of  the  Regulation  ought  to  be  so  construed  as 
to  make  them  harmonious  and  consistent.  (8.  C.  W.  N.  476) 
Where  there  are  two  Articles  of  the  Regulation  which  may 
possibly  govern  a  case,  the  one  more  general  and  the  other 
more  particular  and  specific,  the  more  particular  and  specific 
article  ought  to  be  regarded  as  the  one  governing  the  case. 
(16.  C.  25;  20,  M.  141;  23.  B.  725;  26.  0.  564;  26  B.  430.) 

Competency  of  court  to  decide  question  of  limitation. 

It  is  the  frame  of  a  suit  that  governs  the  question  vyhich 
article  of  the  Limitation  .Regulation  applies  to  it.  (27.  B. 
363).  If  a  Court,  otherwise  competent  to  hear  a  suit, 
wrongly  decides  a  question  of  limitation  arising  therein,  the 
(Jecree  wou[d  not,  on  that  account,  become  a  nullity.  It  vyould 
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nevertheless  be  a  good  and  valid  decree  unless  and  until  re¬ 
versed  in  the  manner  provided  by  law.  (1904)  A.  W.  N.  110-1. 
A.  L.  J.  21?;  25.  B.  33?  P.  C. 

PART  I.— NINETY  DAYS. 


Description  of  suit. 


Period  of 
limitation. 


1.  Forcompensation  Ninety  days, 
for  doing,  or  for 
omitting  to  do,  an 
act  alleged  to  be 
in  pursuance  of 
any  enactment  in 
.  force  for  the  time 
'  being  in  Travail- 
corfe; 


Article  Compared. 


Time  from  which  period, 
*  begins  to  run. 
When  the  act  or 
omission  takes  place. 


This  Artiole  is  the  same  as.  Art.  1  of  the  old  Regulation. 
It  corresponds  with  Art.  2  of  the  Indian  Limitation  Act,  IX  of 
1908. 


Scope  of  the  Article. 

There  have  been  no  cases  in  Travancore  directly  bearing 
on  this  Article.  This  Article  will  not  apply  when  a  local  or 
special  law  prescribes  a  different  period  of  limitation.  In  such 
cases  the  special  periods  of  limitation  prescribed  by  such  sta¬ 
tutes  will  generally  be  applicable.  This  Article  is  inapp¬ 
licable  to  criminal  proceedings. 


Extension  of  time. 


Disability  of  plaintiff,  e.  g,,  minority  (Sec.  6),  and  concealed 
fraud  (Sec.  18)  will  enlarge  the  period  of  limitation  under 
this  Article. 


Continuing  Wrong. 


In  case  of  continuing  wrongs,  limitation  accrpes  from, 
day  to-day.  (Sec.  24). 
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INDIAN  CASE  LAW. 

(a)  Inapplicability  ol  Article. 

When  the  defendant  acts  in  contravention  of  a  statute  in¬ 
tentionally  and  knowingly,  this  Article  will  not  apply.  41.  M. 

792  F.  B. 

(b)  Suit  against  court  amin  for  wrongful  sale. 

This  Article  will  apply  to  suits  against  a  Court  Amin  for 
damages  for  wrongful  sale  in  execution  of  a  decree. 
37.  M.  L.  J.  41. 

PART  II.— SIX  MONTHS. 

2.  To  recover  under  Six  months. 

Section  32  of  the 
Regulation  pos¬ 
session  of  immov¬ 
able  property. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  2  of  the  Old  'So'grrfSTion. 
Except  the  alteration 'of  words  and  language  no  material 
changes  have  been  made.  It  corresponds  with  Article  3  of 
the  Indian  Limitation  Act. 

Scope  of  Article. 

This  Article  enacts  that  all  summary  suits  to  be  restored  to 
possession  without  an  enquiry  into  title,  ought  to  be 
brought  within  the  period  prescribed  therein.  So  all  suits 
upon  possessory  title  to  recover  possession  against  a  person 
who  has  ousted  plaintiff  fall  under  this  Article.  This  Article 
is,  therefore,  no  bar  to  a  regular  suit  brought  upon  title.  This 
Article  is  intended  to  discourage,  proceedings  calculated  to 
lead  to  serious  breaches  of  the  peace  and  to  provide  against 
people  taking  the  law  into  their  own  hands.  A  plaintiff  is 
entitled  in  a  suit  for  possession  brought  within  six  months 
from  the  date  of  dispossession,  to  recover  possession,  notwith¬ 
standing  any  other  title  the  defendants  may  set  up,  This 
Article  is  applicable  to  a  suit  by  a  person  who,  being,  what¬ 
ever  his  title,  in  possession  of  immovable  property,  is  ousted 
therefrom, 


When  the  disposses¬ 
sion  oca 
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Possession— Menuing  of. 

The  word  “possession”  in  Art.  2  means  physical  possession, 
so  that  where  the  tenant  in  actual  possession  of  a  plot  of  land 
is  dispossessed,  his  lessor  or  landlord  cannot  maintain  a  suit 
under  Sec.  32  of  the  Limitation  Regulation,  even  if  the  tenant 
colludes  with  the  trespasser.  Article  2  prescribes  the  period 
of  limitation  for  suits  under  Sec.  32  of  the  Limitation  Regul¬ 
ation.  And  Sec.  32  of  our  Regulation  virtually  adopts  Sec,  9  of 
the  Specific  Relief  Act  of  1877.  [Kol.  155  (158)  and  34.  T.  L.  R. 
1  (5)  F.  B.] 


TRAVANCORE  CASE  LAW, 

In)  Possessory  suit— Limitation— Effect  of  suit  being  brought  six 
months  after  dispossessiou. 

(1-)  Iscj'sk  Labba  v.  Amnachalctm  PH, led  34  T.  L.  R.  1.  F.  B. 

Plaintiff  sued  for  the  redemption  of  a  mortgage  of  1072  exe- 
cuted  to  the  first  defendant  by  plaintiff’s  predecessor  in  title. 
Thp' mortgage  included  within  its  boundaries  certain  unre¬ 
gistered  plots  which  were  wrongly  considered  to  be  portions 
of  the  registered  land  comprised  in  the  mortgage.  The  first 
defendant  had  been  in  possession  of  these  plots  under  the 
'■  mortgage -till  defendants  2  and  3  trespassed  on  them  in  1083. 
Plaintiff  sued  for  the  recovery  of  the  trespassed  plots  in  1085, 
i.  e„  more  than  6  months  after  but  within  12  years  of  the  date  of 
dispossession.  Held  by  the  Full  Bench  that  in  a  suit  for  decla¬ 
ration  of  title  and  recovery  of  possession,  the  plaintiff  could, 
merely  on  the  strength  of  his  prior  possession  which  had  not 
extended  for  the  full  statutory  period  and  thus  ripened  into  an 
absolute  title,  succeed  against  a  defendant  who  was  a  mere 
trespasser  and  had  no  title  to  the  property,  and  that  the  oases 
reported  in  9.  T.  L.  R,  153  and  176  had  been  correctly  decided, 
and  the  view  of  the  law  upheld  by  the  Full  Bench  in  17 
T.  L.  R.  127,was  unsound. 

Per  Raman  Tampi  J;— In  a  possessory  suit  brought  under 
Sec.  9  of  the  Speoifio  Relief  Act,  the  plaintiff’s  claim  succeeds, 
if  he  merely  proves  possession  and  dispossession,  and  the 
defendant,  even  if  he  is  the  true  owher,  cannot  be  heard  to  say 
that  the  plaintiffs  title  is  inferior  to  his.  On  the  other 
hand,  in  a  suit  brought  independently  of  the  provisions 
of  the  section,  the  plaintiff  must  fail  if  his  adversary  is 
the  true  owner,  in  as  much  as  the  latter’s  title  is  superior  to 
the  plaintiff’s  possessory  title,  but  when  the  suit  is  resisted 
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by  any  one  but  the  true  owner,  the  plaintiff  will  be 
entitled  to  succeed  if  he  proves  that  his  possession  was  an¬ 
terior  to  the  defendant’s  and  that  such  possession  was  lost 
within  12  years  immediately  preceding  the  date  of  suit.  Sec. 
9  of  the  Specific  Relief  Act  cannot  be  invoked  by  a  trespasser 
against  the  person  whom  he  wrongfully  dispossessed,  in  as 
much  as  the  trespasser  is  deemed  to  have  no  juridical  posses¬ 
sion,  Section  29  (Section  32  N.  R.)  of  the  Limitation  Regul¬ 
ation  is  substantially  identical  with  Seotion  9  of  the  Specific 
Relief  Act  (Act  I  of  1877)*  and  has  to  be  construed  and 
applied  as  above  suggested. 

N.  B.  The  whole  case  law  on  the  subject  has  been  reviewed. 
The  cases  reported  in  9  T.  L.  R.  153;  9  T.  L.  R.  176;  S.  A.  69 
of  1080  and  30.  T.  L.  R.  116  have  been  followed  and  the  rulings 
reported  in  17.  T.  L.  R.  127  F.  B;  S.  D.  II.  36:  20  T.  L.  R.  147 
(148);  Kol.  155  and  A.  S‘  435  of  1089  have  been  over-ruled. 

(ii)  Bodriyuez  v.  Lucius  Edmund  Joseph.  30  T.  L.  R.  116. 

Held  that  in  a  suit  for  the  recovery,  of  movables  the  defen¬ 
dant  can  always  rely  on  a  defence  based  on  title.  Though  by 
virtue  of  Section  29  of  the  Limitation  Regulation  (Section  32 
N.  R.)  in  a  case  of  immovable  property  any  person  dispossess¬ 
ed  otherwise  than  in  due  course  of  law,  may  recover  posses- 

■  sion  even  from  the  owner  notwithstanding  any  title  that  may 
be  set  up,  there  is  no  suoh  provision  in  respect  of  movable 
property. 

,(l.  B.  This  oase  and  S.  A,  69  of  1080,  although  they  Were 
decided  subsequent  to  the  Full  Benoh  case  reported  in  17 
T.  L.  R.  127,  followed  the  views  laid  down  in  the  9  T.  L.  R. 
cases, 

(iii)  Krishna n  Narayanan  v.  Krishmn  Sankaran.  9  T.  L.  R.  176. 

iSbWthat  as  against  the  defendant  vvho  is  a  mere  trespasser 

the  plaintiff’s  peaceful  possession  prior  to  the  date  of  trespass, 
however  short  its  duration  may  be,  gives  him  sufficient  title 
to  maintain  the  action  for  ejeotpient. 

*  Section  0  of  the  Specifio  Belief  Aot  runs  thust  — 

“If  any  person  is  dispossessed  without  lna  consent  of  immovable  pro¬ 
perty  otherwise  than  in  due  course  of  law,  he  or  any  person  claiming 
through  him  may,  by  suit,  recover  possession  thereof,  notwithstanding  any 

Nothing  in  this  section  shall  bar  any  person  from  suing  to  establish  his 
title  to  such  property  and  to  reoovor  possession  thereof"  etc. 


(28) 
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(iv)  Pily  Anthony  v.  Govindu  Shenoi.  9  T.  L  R.  153 

Held  that  a  plaintiff  can  recover  in.  ejectment  notwithstand¬ 
ing  that  the  defendant  may  establish  a  title  in  himself,  if  the 
plaintiff  is  dispossessed  otherwise  than  by  due  course  of  law 
and  if  he  seeks  this  remedy  by  a  summary  suit  within  6 
months.  Article  i  is  intended  to  give  the  plaintiff  the  right 
to  have  his  possession  restored  without  reference  to  the  title 
of  the  defendant,  and  the  only  advantage  that  a  plaintiff  loses 
by  not  bringing  his^uit  within  6  months  is  his  right  to  get 
possession  without  disproving  defendant’s  title.  The  defen¬ 
dant  is,  in  such  eases  brought  after  6  months,  entitled  to  defeat 
the  plaintiff’s  suit  by  showing  a  title  in  him  (defendant)  or  by 
setting  up  the  jus  ter  tie  of  the  true  owner  with  the  latter’s 
sanction  or  authority. 

(b)  Possessory  suit— limitation. 

(i)  Kochan  Perumal  Panikan  v.  Koralha  Ummini.  Kol.  155 

The  defendant,  a  tenant-at-will  of  the  plaintiff,  reclaimed  a 

Poramboke  land  during  the  continuance  of  the  tenancy. 
Though  the  plaintiff,  in  his  suit  brought  to  recover  also  the 
disputed  land,  was  put  in  possession  of  it,  he  lost  the  same 
soon  after  owing  to  defendant’s  trespass.  Held  that,  as  it  was 
not  proved  that  plaintiff  within  6  months  of  his  dispossession, 
sought  to  recover  it  from  the  defendant,  he  could  do  so  now  only 
by^howirtg  title.  According  to  Art.  2  if  a  party  dispossessed 
Seeks  his  remedy  within  the  prescribed  period  of  6  months,  he 
may  recover  on  the  strength  of  mere  possession,  but  if  he 
heglects  the  opportunity*  he  can  only  recover  it  in  the  ordi- 
hary  way  by  showing  title.  (7.  I,  A.  73  and  17.  T.  L.  R.  127 
F.  B.  foil,) 

(ii)  Kanaka  Palliyadi  Eamaran  Govindu n  v,  Kaii  Kttnjina 

20  T.  L.  R.  147  (148) 

If  the  plaintiffs’  suit  is  brought  more  than  6  months,  after 
the  date  of  dispossession,  they  oannot  succeed  unless  they 
prove  a  subsisting  title  at  the  date  of  the  dispossession. 
(17.  T.  L.R.  127.  F.  B.  Foil.) 

(iii)  Tke  Lewan  of  Travancore  v.  lianaku  Krisknan  Sankaran 

S.  D.  II  p.  36. 

Held  that  a  person  in  possession  of  immovable  property  is 
entitled  to  recover  it  by  a  possessory  suit  within  6  months, 
after  dispossession  under  Section  29  (Sec.  32  N,  R.)  of  the 
Limitation  Regulation, 
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(iv)  Ramamvami  v.  Periaswami.  17  T.  L.  R.  127  F.  B. 

Held  by  a  Full  Bench,  over-ruling  9.  T.  L.  R.  153  and  9 
T.  L.  R.  176,  that  possession  short  of  12  years  is  no  proof  of 
plaintiff’s  title  to  recover  the  property,  even  though  defendant 
may  happen  to  be  a  trespasser.  In  such  a  case  the  plaintiff 
must  succeed  by  the  strength  of  his  own  title  and  the  previous 
possession  by  theplaintiffshortofl2yearsis.no  proof  of  his 
title  to  recover. 

UNREPORTED  CASE  LAW. 

Possessory  suit— limitation. 

s.  A.  6f)  of  ma. 

The  view  held  in  9  T.  L.  R.  153  and  9  T.  L.  R.  I76:  was 
followed  in  this  unreported  case.  This  case  was  decided  by  the 
same  learned  judges  who  took  part  in  20  T.  L.  R.  148,  and 
one  of  them  was  also  a  member  of  the  Full  Bench  .in  the 
17  T.  L.  R.  case.-  .-i 

PART  III— ONE  YEAR.  P 

3.  Upon  a  Royal  Pro-  One  year.  When  the  penalty 
claraation,  Regula-  or  forfeiture  is  in- 

tion,  or  Bye-law  for  currecl 

a  penalty  or  for¬ 
feiture. 

,  (NOTES). 

Article  compared. 

This  is  a  new  Article.  It  corresponds  with  Article  6  of  the 
Indian  Limitation  Act. 

Scope  of  the  article. 

This  Article  applies  only  where  there  are  no  periods  speci¬ 
ally  prescribed  by  any  special  or  local  law.  It  does  not  apply 
to  suits  which  are  not  founded  upon  a  Proclamation,  Regula¬ 
tion  or  Bye-law.  So  a  penalty  in  a  bond  is  not  governed  by 
this  Article.  Likewise,  a  suit  to  recover  penalty  due  under  a 
contract  does  not  come  within  the  purview  of  this  Article. 

“Penalty” - what  is. 

“Penalty”  is  defined  in  Webster’s  Dictionary  as  “punish¬ 
ment  for  crime  or  offence  ;  the  suffering  in  person  or  property 
which  is  annexed  by  law  or  judicial  decision  to  the  commis¬ 
sion  of  crime,  offence  or  trespass  ;  the  suffering  to  whioh 
a  person  subjects  himself  by  covenant  or  agreement, 
jn  a  case  of  non-fulfilment  of  .  stipulations.”  Penalty  is 
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imposed  as  a  punishment  upon  the  defendant  not  as  compen¬ 
sation  to  the  plaintiff.  (Mitra  4th  Ed.  p.  791). 

'‘Forfeiture” - what  is. 

“Forfeiture"  is  the  losing  of  some  right,  privilege,  estate, 
honour,  office,  or  effects,  by  an  offence,  crime,  breach  of  con¬ 
dition,  or  other  act.”  (Webster’s  Dictionary). 

4,  For  the  wages  of  One  year.  When  the  wages  ao 
R  household  ser-  crue  due, 

vant,  .  artisan  or 
labourer, 

(N9TESJ, 

General. 

Article  compared. 

This  Article  corresponds  with  Article  3  of  the  Old  Regula¬ 
tion  and  Art.  7  of  the  Indian  Limitation  Act. 

Scope  of  the  article. 

This  Article  is  applicable  only  to  suits  by  servants  against 
their  employers  and  not  to  suits  by  one  employee  against  a  co¬ 
employee  whose  duty  it  is  to  receive  the  salary  of  the  whole 
establishment  and  make  disbursements. 

Servant. 

The  word  “servant”  coupled  with  “artisan  and  labourer” 
indicates  those  who  are  employed  in  capacities  similar  to 
skilled  labourers,  whether  in  the  public  service  or  any  other 
department.  (Starling,  4th  Ed.  pp.  139  and  140).  The  word 
“servant"  applies  to  all  those  between  whom  and  some  one 
else  as  employer,  there  is  a  contract  for  service  in  consider¬ 
ation  of  wages. 

Artisan. 

An  “artisan”  is  one  who  exercises  any  mechanical  employ¬ 
ment ;  and  practically  means  the  same  as  an  “artificer”  or 
“artist”.  But  there  is  this  difference  viz.,  an  artist  is 
one  who  is  skilled  in  some  one  of  the  fine  arts;  an 
artisan  is  one  who  exercises  any  rrtechanical  employ¬ 
ment.  A  portrait-painter  is  an  artist;  a  sign-painter  is 
an  artiasn.  The  word  artificer  neither  suggests  the  idea  of 
vulgarity  which'  attaches  to  the  term  artisan,  nor  the  ideas  of 
refinement  and  peculiar  skill  which  belong  to  the  term  artist. 
A  “  labourer”  is  one  who  does  work  that  requires  little  skill,  as 
(distinguished  frqrq  an  artisan.  (Webster’s  Dictionary), 
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INDIAN  CASE  LAW. 

A  temple  servant. 

A  temple  servant,  whose  duties  are  to  sweep  and  clean  a 
temple,  provide  flowers  for  daily  worship  and  also  garlands  for 
the  idol,  is  not  a  household  servant  or  labourer  under  the 
meaning  of  this  article,  7.M.99. 

5.  For  the  price  of  One  year.  When  the  food  or 
food  or  drink  sold  drink  is  delivered, 

by  the  keeper  of  a 
hotel,  tavern  or 
lodging  house. 

<  (NOTES). 

General, 

Article  compared. 

This  Article  is  the  same  as  Art.  4  of  the  Old  Regulation. 
It  corresponds  with  Art.  8  of  the  Indian  Limitation  Act. 

Tavern. 

A“tavern”  is  a  place  usually  licensed  to  sell  liquors  in 
small  quantities.  (Webster’s  Dictionary). 

6-  For  the  price  of  One  year.  When  the  price  be- 
lodging.  comes  payable. 

(NOTES). 

General, 

Article  compared. 

This  Article  corresponds  with  Art.  5  of  the  Old  Regulation 
and  Art.  9  of  the  Indian  Limitation  Act.  In  the  Indian 
Limitation  Act  of  1871,  the  starting  point  of  limitation  under 
this  Article  was  the  date  of  termination  of  the  lodging,  the 
words  in  the  third  column  being  "when  the  lodging  ends.” 
The  Acts  of  1877  and  1908  give  a  different  starting  point.  A 
suit  must  be  brought  now  within  one  year  from  the  time  each 
instalment  becomes  due,  whether  the  lodging  is  terminated  or 
not.  And  each  instalment  may  fall  at  the  end  of  each  day  or 
week  or  month,  as  the  case  may  be,  according  to  agreement. 
There  is  a  distinction  between  the  price  of  lodging  and  house 
tent.  Every  lodger  is  to  some  extent  a  tenant ;  and  where  exclu¬ 
sive  possession  of  the  whole  or  a  specific  part  of  a  house  has 
been  let  to  the  defendant  for  a  determinate  period,  the  suit  is 
for  refit.  (Mitra,  4th  Ed.  p.  793).  Hence  a  suit  for  house  rent 
is  not  a  suit  for  the  price  of  lodging.  Where  (the  contract  is 
merely  for  boar4  qnd  lodging,  fhe  (odger  becorqes  qn  innqqte  qf 
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the  house,  with  no  right  to  the  exclusive  occupation  of  any 
part  of  it.  Even  when  the  contract  is  for  the  hire  of  particular 
apartments,  the  lodger’s  occupation  is  generally  not  exclusive 
because  the  landlord  or  the  lodger's  servants  have, 
generally  speaking,  to  look  after  the  house  and  furniture. 


7.  To  enforce  a 
right  of  pre-emp¬ 
tion,  ’whether  the 
right  is  founded  on 
law,  or  general  us¬ 
age,  or  on  special 
contract. 


When  the  purcha¬ 
ser  takes,  under  tho 
sales  sought  to  he 
impeached,  physical 
possession  of  the 
whole  of  the 
property  sold  or, 
where  the  subject  of 
the  sale  does  not  ad¬ 
mit  of  physical  pos¬ 
session,  '  when  the 
instrument  of  sale 
is  registered.  ' 


One  year. 


(NOTES). 

General, 

Article  compared. 

This  Article  corresponds  with  Art.  6  of  the  Old  Regulation 
and  Art.  10  of  the  Indian  Limitation  Act. 

Scope  of  the  article. 

The  first  part  of  the  third  column  applies  only  when  the  pur¬ 
chaser  is  put  in  actual  and  physical  possession’  of  the  entire 
property  at  the  time  of  sale.  If  he  is  put  in  possession  of  only 
a  portion  of  the  property  at  the  time  of  sale,  then  the  first  part 
of  column  third  is  inapplicable.  For  the  application  ot  the  first 
part  of  column  third  the  following  conditions  are,  therefore, 
essential:— 

(a)  the  purchaser  must  be  put  in  physical  possession. 

(b)  he  must  be  put  in  possession  of  the  whole  property. 

(c)  he  must  be  put  in  possession  at  the  time  of  the  sale. 

N.  B.  For  the  application  of  the  first  part  of  column  third 
the  sale  deed  need  not  be  registered.  In  British  India, 
under  Sec.  54  para  3  of  the  Transfer  of  Property  Act*  docu¬ 
ments  conveying  immovable  property  below  Rs.  100  need  not 

*  Sec.  54  para  3  of  the  Transfer  of  Property  Act  rims  thus:— 

“In  the  ease  of  tangible  immovable  properly  of  a  value  less  than  one 
hundred  Rupees,  such  transfer  may  be  made  either  by  a  registered  instrument  or 
by  delivery  of  the  property’'. 
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be  registered.  In  Travancore  an  oral  sale  of  immovable  prop¬ 
erty  whose  value  even  if  above  Rs.  100  is  recognised  as  a 
valid  transfer. 

The  first  part  of  the  third  column  will  apply  to  all  such  sales 
provided  the  above  three  requisites  are  present.  For  the  ap¬ 
plication  of  the  second  part  of  column  third  two  essentials  arc 


(a)  the  subject  of  sale  should  not  admit  of  pln/sical  pos¬ 
session,  such  as,  equity  of  redemption. 

(b)  the  instrument  of  sale  should  have  been  rei/iHlaretl. 

The  second  part  of  column  third  does  not  provide  for  cases 
when  the  property  does  not  admit  of  physical  possession  and 
is  conveyed  by  an  unregistered  instrument.  Such  cases  will 
be  governed  by  the  residuary  Article  (109). 

N.  B.  It  is  doubtful  whether  the  right  of  pre-emption  is  en¬ 
forceable  in  Travancore.  In  Punjab  and  Oudh  this  right  is 
granted  by  special  statutes  and  such  statutes  apply  there  both 
to  Mubammad^is’  and  non-Muhammadans.  The  necessity 
for  the  recognition  of  this  right  in  Travancore  is  being  felt 
especially  after  the  passing  of  the  Hair  and  the  Eazhava 
Regulations,  (Regulation  II  of  1100  and  Regulation  III 
ot  1100).  A  Bill  drafted  by  Mr.  K.  Parameswaran  Pillai  for 
the  purposes  of  granting  the  right  of  pre-emption  etc.,  to  the 
people  of  Travancore  could  not  be  introduced  in  the  Legislat¬ 
ive  Council  on  aocount  of  the  want  of  Government  sanction. 
As  it  is,  if  for  example,  a  Hair  gets  in  partition  a  portion  of  a 
house  for  his  share,  there  is  nothing  in  the  Nair  Regulation 
(II  of  1100)  to  prevent  him  from  alienating  it  fo  a  non-Nair 
whose  presence  in  the  house  along  with  others  may  be  highly 
objeotionable. 

INDIAN  CASE  LAW. 

(a)  Applicability  of  right  of  pre-emption. 

(1)  The  right  cannot  attach  to  a  permanent  lease  of 
property.  It  can  attach  only  to  an  absolute  sale.  15.  C.  184; 
25  W.  R.  43. 

(2)  It  can  attach  only  to  a  private  sale  and  not  to  sale  by 
public  auction.  JO.  W.  R.  165. 

(b)  Suit  between  rival  pre-emptors. 

Suit  between  rival  pre-emptors  for  establishing  the  superiority 
of  the  right  of  the  one  over  that  of  the  other  is  not  governed 
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by  Art.  10  but  by  Art.  120  of  the  Limitation  Act.  (corresponding 
with  Arts.  7  and  109  of  our  Regulation)  7.  A.  167. 

(c)  '  Right  of  pre-emption,  not  purely  a  personal  right. 

Right  of  pre-emption  is  not  purely  a  personal  right.  It 
enures  to  the  benefit  of  the  successor  in  title  of  a  person,  in 
whose  favour  such  right  has  arisen.  28.  A.  424. 

8.  By  a  person,  One  year.  The  date  of  the 
against  whom  any  order, 

of  the  following 
orders  has  been 
made  to  establish 
the  right  which  he 
claims  to  the  pro¬ 
perty  comprised  in 
the  order:— 

(1)  Order,  under 
the  Code  of  Civil 

Procedure,  on  a  '  m 

claim  preferred  to 
or  an  objection 
made  to  the  attach¬ 
ment  of  property 
attached  in  execu¬ 
tion  of  a  decree. 

(2)  Order  under 
the  Code  of  Civil 
Proced  u re, u pon  an 
application  by  the 
holder  of  a  decree 
for  the  possession 
of  immovable  pro¬ 
perty  or  by  the 
purchaser  of  such 
property  sold  in 
execution  of  a  dec¬ 
ree,  complaining  of 
resistance  or  ob¬ 
struction  to  the  de¬ 
livery  of  posses* 
sion  thereof,  or  up¬ 
on  an  application 
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by  any  person  dis¬ 
possessed  of  such 
property  in  the 
delivery  of  posses-  ■ 
si  on  thereof  to  the 
decree-holder  or 
purchaser,  to  esta¬ 
blish  the  right 
which  he  claims 
to  the  present  pos¬ 
session  of  the  pro¬ 
perty  comprised  in 
the  order. 

(NOTES). 

Article  Compared. 

This  Article  corresponds  with  Art.  7  of  the  old  Regulation,, 
but  instead  of  the  words  “a  summary  order  is  passed  under 
the  Code  of  Civil  Procedure”  appearing  in  the  Old  Article  we 
have  in  the  New  Article  the  words  “any  of  the  following 
orders  has  been  made.”  This  change  restricts  the  scope  of 
the  present  Article.  The  old  article  was  wider  in  its  operation 
whereas  the  present  article  relates  only  to  orders  of  the  nature 
referred  to  in  parts  (1)  and  (2)  of  the  first  column.  Again  the' 
expression  ‘‘or  to  recover  possession  of”  is  omitted  in  the  new 
Article.  Parts  (1)  and  (2)  in  the  first  column  of  this  Article 
have  been  newly  added.  This  article  (8)  does  not  apply  if  the 
order  is  passed  on  a  claim  preferred  to  property  attached 
before  judgment. 

The  Article  (8)  together  with  its  part  (1)  corresponds  with 
Art.  11  and  Art.  8  (2)  corresponds  with  Art.  11  A.  of  the- 
Indian  Limitation  Act. 

TRAVANCORE  CASE  EAW. 

A.  Suits  falling  under  this  Article. 

(a)  To  set  aside  claim  order— limitation. 

(i)  Venkiteswara  Vadhyar  Varnana  Vadhyar  v.  Sankaran 
Sulapuni  Varrier.  1.  T.  L.  J.  100.  F.  B.  (115.) 

A  claim  order,  unless  set  aside  by  a  suit  within  oiie  year,, 
is  conclusive  against  all  the  parties  against  whom  the  order 
has  been  pissed. 

fti'; 
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(ii)  Jaffer  .Jagheria  Sett  v.  Sliudalamuthn  Manikkavasakom. 
15  T.  L,  R.  83. 

An  order  passed  on  the  merits  on  a  petition  claiming  attached 
property  is  conclusive,  unless  it  is  disputed  within  one  year 
by  means  of  a  regular  suit. 

(iii)  Gopala  Aiyar  Seshagiri  Aiyer  v.  Seetham mal  Alameht 
Animal  13.  T.  L.  R.86. 

Where  a  judgment  debtor  has  had  notice  of  a  claim  and  his 
interest  in  the  property  is  in  direct  conflict  with' the  interest 
claimed  by  the  claimant,  Art.  7  (Art.  8  17.  R.)  of  the  Limitation 
Regulation  applies  to  him,  i.  e  ,  his  suit  to  S6t  aside  the  claim 
order  must  be  brought  within  one  year  of  the  date  thereof. 

■(b)  Suit  lor  removal  of  attachment  and  cancellation  of  decree,— 

suit  filed  one  year  after  dismissal  of  claim. 

Pal  pan  Ummini  v.  Narayanan  Pal-pan.  14.  T.  L.  R.  178. 

A  party  sued  within  one  year  of  the  dismissal  of  his  claim 
under  Sec.  278  0.  P.  0.  (0.  21  r.  59  of  the  new  code)  for  the 
removal  of  the  attachment  and  cancellation  of  the  decree  in 
pursuance  to  which  the  attachment  was  made,  and  the  Zillah 
Judge,  on  the  supposition  that  the  suit  fell  within  the  purview 
•of  Art;  77  (Art.  82  N.  R.)  of  the  Rugulation,  beacuse  the  plaintiff 
made  a  statement' in  his  claim  that  the  decree  in  question  was 
fraudulently  obtained  by  the  defendant, Dismissed  the  same  as 
more  than  three  years  elapsed  from  the  date  of  the  decree. 
Held  that  the  view  taken  by  the  Zillah  Judge  was  wholly 
wrong,  that  fraud  was  not  the  cause  of  action  here  as  plaintiff 
would  have  no  grievance  whatever  if  the 'decree  were  allowed 
to  stand  provided  his  property  was '  not  attached,  and  that  in 
view  of  the  principal  of  law  above  enunciated  Art. 7  (Art.  8  N.  R) 
and  not  Art.  77  would  apply.  (See  Article  82  infra.) 

Ha)  Suit  by  claimant  to  eject  purchase  r  at  court  sale— limitation. 

Rayasi  Makoji  v.  Gulamsan  Abasah:  10T.  L.  R.  40. 

Held  that  a  suit  by  a  claimant  to  immovable  property  attached 
in  execution  of  a  decree,  to  eject  the  purchaser  at  the  Court 
sale,  is  hot  time-barred  'if  brought-  wi  thin  one  year  of  the  date 
of  the  dismissal  of  the  claim  petition.,  ■.*>,  .  .  , 

•(d)  Suit  to  cancel  a  sale  in  exec  ution  of  decree— limitation. 

Parvathi Easwari  v.  Hajee  Usman  Junis  Sait.  9  T.'L.  R.  78. 

A  certain,  property  was  attached  in  execution  of,  a  decree 
against  a  junior  member  of  a  Malabar Tarwad.  .TheJZaxnavan 
and  the  senior  Anandaravan  unsuccessfully  objected  to  the 
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attachment  on  the  ground  that  the  property  belonged  to  the 
Tarwad  and  was  not  liable  to  be  attached  for  a  junior  member’s 
personal  debt.  The  Court  executing  the  decree  found  that  the 
Tarwad  had  no  right  to  the  property,  and  the  property  was 
•sold  in  auction.  A  suit  was  brought  by  a  female  member  of  the 
Tarwad  to  set  aside  the  sale,  one  year  after  the  date  of  the 
order  dismissing  the  Karnavan’s  claim.  Held  that  the  suit 
was  barred  by  one  year’s  limitation  under  Art.  7  (Art.  8  1ST.  R.) 
Art.  8  (Art.  9  N.  R.)  would  not  apply  as  the  rights  of  the 
'Tarwad  which  the  Karnavan  represented  in  the  execution 
proceedings  were  unaffected  by  the  sale.  (See  Article  9  infra). 

B.  Suits  not  falling:  under  this  Article. 

4a)  Sait  to  set  aside  order  under  Section  324  C.  P.  C  .  (0.  21.  rr. 

94,  90,  98,  &  1 OO  of  the  new  Code.) 

(1)  Krishnan  Raman  v.  Parvathi  Valli.  29.  T.  L.  R.  203. 

A  suit  based  on  title,  brought  to  set  aside  an  order  under 
Section  324  0.  P.  C.  is  governed  by  Art.  121  of  the  Lirhitation 
Regulation  (Art.  132  N.  R.),  which  allows  a  period  of  12  years 
from  the  date  of  the  order  and  not  by  Art.  7  (  Art.  8  1ST.  R.) 
>(See  Article  132  infra) 

(ii)  If/iakku  Pylo  v.  Varki  Philippose.  22.  T.  L.  R.  147. 
Held  that  where  the  Court  expressed  no  opinion  as  to  the 
•  question  of  title  raised  by  a  claimant  under  Section  324  C.P.C. 
(0.  21.  rr.  94,  96,  98,  &  100  of  the  New  Code),  a  regular  suit 
,  'by  the  claimant  to  establish  title  is  not  governed  by  article  7 
(Art. 8  N.  R.)  and  is  not  barred  if  not  brought  within  one 
year  from  the  date  of  the  order.  (17.  T.  L.  R.  101  explained  and 
followed). 

■(b)  Application  for  rateable  distribution  of  assets  rejected— suit 
by  applicant  lor  recovery  of  share  in  assets— whether 
barred  if  filed  more  than  a  year  after  order  rejecting 
application. 

Krishnan  Narayanan  v.  Aruni  Karthyaijcyni.  3.  T.  L.  J.  260. 
The  plaintiff  and  the  defendant  had  each  of  them  obtained  a 
decree  for  money  against  one  M,  and  had  placed  an  attach¬ 
ment  on  M’s  properties  in  execution  of  their  decrees.  On  sale, 
the  plaintiff’s  application  for  a  rateable  share  in  the  assets 
was  rejected,  and  the  whole  of  the  money  was’ received  by  the 

>  defendant.  On  plaintiff  suing  for  such  a  share  the  defendant 
contended,  inter  alia  that  the  suit  was  barred  by  limitation 
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having  been  brought  more  than  a  year  after  the  applications 
was  rejected,  and  that  the  plaintiff’s  application  for  execution 
not  having  been  pending  at  the  time  of  realisation  of  assets,., 
be  was  not  entitled  to  demand  rateable  distribution.  Held  that 
the  suit  was  governed  by  Art.  47  of  the  Limitation  Regulation- 
(Art. ’50  N\  R.)  or  Art.  9  (Art.  10.  N.  R.)  and  that  it  was  not- 
barred.  (See  Articles  10  and  50  infra). 

(e)  Suit  based  on  title— prior  suit  for  x»ossession  dismissed. 

Kunjan  Narayanan  v.  ICunjunVelayudhan.  21.  T.L.R.  183  F.B! 
A  Karnavan  executed  a  gift  of  two  items  of  Tarwad  proper¬ 
ties  to  his  sons.  In  execution  of  a  decree  obtained  by  the- 
manager  of  the  Tarwad  for  recovery  of  one  of  the  properties,, 
the  donees  unsuccessfully  objected  to  the  delivery  under  Sec.. 
321  O.  P.  O.  ( 0 .  21.  rr.  97,  98  &  100  of  the  new  Code)  and  they 
afterwards  brought  a  regular  suit  in  1072  for  recovery  of' 
possession  which  was  also  dismissed.  The  remaining  brothers 
and  sisters  of  the  donees  brought  a  fresh  suit  on  title  in  1078: 
wherein  it  was  contended  inter  alia  that  the  suit  was  barred 
under  Art.  7  (Art.  8  N.  R.)  of  the  Limitation  Regulation 
which  allows  a  period  of  one  year  only  for  suits  to  set  aside- 
summary  orders  passed  under  the  C.  P.  0.  Held  that  the  pre¬ 
sent  suit  on  title  was  not  barred  by  Art.  7  of  the  Limitation- 
Regulation.  * 

(d)  Application  to  set  aside  attachment— execution  court  refer¬ 
red  applicant  to  regular  suit— Suit  filed  more  than  one 
year  after  that  order— limitation. 

Narayanan  Padmanabhan  v.  Narayanan  Parameswuraiu 

7.  T.  L.  R.  173. 

An  application  was  made  to  set  aside  an  attachment  of  pro-- 
perty  in  the  possession  of  the  judgment-debtor  on  the  grounds- 
that  the  first  defendant  was  not  the  Kamavan  of  the  Tarwad’ 
and  the  judgment  debt  was  not  contracted  for  the  purpose  of 
the  Tarwact  and  involving  also  such  other  questions  as  the- 
execution  Court  was  not  competent  to  try,  and  the  Court  re¬ 
ferred  the  applicant  to  a  regular  suit.  The  plaintiffs  instituted1 
the  suit  more  than  one  year  after  the  date  of  the  order  passed 
by  the  Court  executing  the  decree.  Held  that  the  execution- 
Court  did  not  investigate  into  the  nature  of  the  debt  and' 
pass  any  order  on  merits  in  respect  thereof.  It  in  fact  asked 
the  plaintiff  to  contest  that  point  by  a  regular  suit.  So  the- 
suit  was  not  barred  by  one  year’s' rule.  The  period  of  limit¬ 
ation  applicable  to  the  cases  of  the  nature  is  12  years. 
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(ej  Suit  to  set  aside  attachment  of  Tarwad  properties  in  exe¬ 
cution  of  decree  against  Karnavan. 

Kunjamman  Ida  kali  v.  Narayanan  Narayanan,  7.  T.  L.  R.  121. 

Held  that  Section  230  of  the  O.  P.  G.  does  not  authorise- 
the  members  of  a  Marumakkathayam  Tarwad  to  object,  to  the- 
attachment  of  Tarwad  properties  in  execution  of  decree  stand¬ 
ing  against  tbeir  Karanavan  on  the  ground  that  the  judgment, 
debt  is  not  a  charge  on  the  Tarwad,  and,  therefore,  the  limit- 
\i  ation  for  a  suit  to  set  aside  such  attachments  is  not  one  year, 
(This  case  and  the  case  reported  in  6  T.  L.  R.  114  were  decided 
before  the  passing  of  the  Regulation  II  of  1065.) 

(f)  Suit  to  set  aside  claim  order  under  Sec.  230  O.V.C. 

Krishnan  Vasudevan  Embran  v.  Nai/en  Babbu.  6.  T.  L.R.  114.. 

Held  that  the  limitation  of  one  year  provide*d  for  suits  to 
set  aside  orders  passed  on  claims  preferred  under  Section  .230' 
C.  P.  C.  has  been  held  to  apply  to  cases  in  which  the  claim 
has  been  duly  investigated;  hut  where  this  has  not  been  done,, 
the  claimant  has  12  years. 

INDIAN  CASK  LAW. 

(a)  Application  of  article. 

(1)  -This  Articl$  does  not  apply  as  against  a  person  who* 
was  not  party  to  the  proceedings  in  which  the  order  sought  to 
be  set  aside  was  made.  4. 1.  C.  144  ;  53. 1.  C.  260. 

(2)  For  the  application  of  this  article,  there  must  have  been 
an  attachment  and  an  objection  preferred  thereto  and  an  order 
of  the  Court  allowing  or  disallowing  such  objection  after  in - 
vestigation.  If  an  order  is  passed  against  a  party  under  O.  21.. 
r.  62  (O.  21.  r.  59  of  our  Code),  he  is  bound  by  one  year’s  limi¬ 
tation,  whatever  may  be  the  form  in  which  the  suit  is  brought.. 
7.  C.  608;  17.  C.  260. 

(l>)  Still  by  defeated  decree-holder. 

A  decree-holder,  an  attachment  by  whom  is  released  on  a 
-  claim  hy  a  third  party  under  O.  21  r.  58  C.  P.  C.  (O.  21.  r.  56  of 
our  Code)  is  limited  hy  this  Article  to  a  period  of  one  year  to 
sue  for  a  declaration  that  the  property  released  belongs  to  his 
judgment-debtor.  Orders  under  O.  21.  rr.  97, 99,  101  &  103* 
(O.  21.  rr.  94,  96,  98  &  100  of  our  Code)  in  favour  of  or  against 
an  auction  purchaser  is  also  governed  by  this  Article. 
15.  C.  521=15. 1.  A.  123  P.  C. 
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f<o)  Failure  to  adduce  evidence. 

Where  the  claim  is  disallowed  on  the  ground  that  the  claim¬ 
ant  failed  to  adduce  any'  evidence,  this  Article  will  not  apply. 
The  test  is  whether  the  order  which  is  relied  upon  as  a  bar,  has 
been  made  after  enquiry  or  without  any  investigation.  If  the 
order  under  O.  21.  r.  62  0.  P.  C.  (0.  21.  r.  59  of  our  Code)  pur¬ 
ports  to  deal  with  the  claim  on  the  merits,  it  must  be  taken 
.  that  there  has  been  an  “investigation”  and  a  suit  by  a  person  . 
aggrieved  thereby  will  be  governed  by  this  Article.  1.  C.  W.  N. 
24;  31.  M.  5;  20.  M.  225. 

■(d)  Effect  of  order  passed  in  claim  proceedings. 

An  order  passed  in  claim  proceedings' whether  under  O.  21  rr. 
59,  60,  61,  &  62  C.  P.  C.  (O.  21.  rr.  56,  57,  58,  59.  &  60  of  our 
Code)  or  under  rules  97,  99,  101  &  103  C.  P.  C.  (O.  21.  rr. 
94,  96,  98  &  100  of  our  Code),  will  unless  a  regular  suit  is 
brought  within  the  period  prescribed  by  this  Article,  be  con¬ 
clusive  so  as  to  preolude  the  unsuccessful  party  from  setting 
up  his  right  in  any  future  proceedings.  1.  A.  381  F.  B. ;  27.  M. 
25;  15.  C.  521=15. 1  A.  123  P.  C. 

■(e)  Party  not  bound  to  prefer  claim. 

A.  party  is  not  bound  to  prefer  his  claim  or  objection  under 
O.  21.  r.  58  C.  P.  C.  [0.  21.  r.  56  of  our  Code],  but  may  sue  for 
his  rights  within  the  ordinary  period  of  limitation,  viz.,  12 
years.  If,  however,  he  does  prefer,  a  cliam  and  an  order  there¬ 
on  is  passed  against  him  he  must  sue  within  a  year.  The 
party  dispossessed  may  sue  within  12  years  under  Art.  142 
(Art.  130  N.  R.]  to  recover  the  property.  But  if  he  chooses  to 
apply  to  the  court  under  O.  21.  rr.  100  &  101  C.  P.  C.  [O.  21- . 
rr.  97  &  98  of  our  Code]  and  an  order  is  passed  against  him  he 
mult  sue  within  one  year. 


‘9.  To  set  aside  any 
of  the  following 
sales : — 

(a)  Sale  in  exe¬ 
cution  of- a  decree 
of  a  Civil  Court  by 
w  h  omsoever 
brought  on  any 
ground  other  than 
that  the  judgment 
debtororhis  family 
■or  Tar  wad  had  no 


When  the  saleis  con¬ 
firmed,  or  ■  would 
otherwise  have  be¬ 
come  final  and  con¬ 
clusive,  had1  no 
such  suit  been 
brought. 
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right,  title  and  in¬ 
terest,  in  the  pro¬ 
perty  sold  ; 

( b)  Sale  for  arrears 
of  Government  re¬ 
venue,  or  for  any 
demand  recover¬ 
able  as  such  arre¬ 
ars. 

(NOTES). 

Article  compared. 

This  Article  corresponds  with  Art.  8  of  the  old  Regulation. 
Article  9  (a)  is  the  same  as  Art-  12  (a)  and  9  (b)  is  the  same  as 
Art.  12  (c)  of  the  Indian  Limitation  Act.  Bat  in  column  first  of 
Art.  12  (a)  of  the  Indian  Limitation  Act,  the  following  words 
alone  appear  “Sale  in  execution,  of  a  decree  of  a  Civil 
Court”  ;  and  the  rest  of  our  Article  9  (a)  is  omitted. 

.Object  ol'  the  article. 

This  Article  is  intended  to  protect  bona  fide  purchasers  only. 
It  is  quite  immaterial  whether  the  suit  is  brought  by  one  who 
is  a  party  to  the  litigation  or  who  was  not  a  party  t'o  it. 

TRAVANCORE  CASE  LAW. 

A.  Article  applicable. 

y»;  Sale  of  joint  family  property  in  execution  of  a  decree -suit 
by  one  of  the  judgment-debtors  who  was  a  minor  to  declare 
sale  invalid. 

Thangappan  Sastkavi  C'/ionnaru  v.  Ilty  Mani.  10.  T.  L.  J.  299. 
A  decree  was  obtained  on  a  debt  bond  against  the  members 
of  an  undivided  Hindu  family.  One  of  the  defendants  (the 
plaintiff  in  the  present  suit)  was  a  minor  and  was  not  properly 
represented.  He  (the  plaintiff)  sued  to  set  aside  the  sale  to 
the.  extent  of  his  share  and  for  the  recovery  of  the  same.  Held 
that  the  Court  sale  was  only  a  voidable  transaction  and  the 
■plaintiff  should  set  it  aside  in  order  to  clear  the  ground  for 
•enforcing  the  claim  for  partition.  Art.  8  (Art.  9  N.  R()  of  the 
Limitation  Regulation  applied  to  the  Suit.  It  was  also  held 
•that  so-  long  as  the  grounds  on  which  the  Court  sale  was 
sought  to  be  cancelled  were  such  as  would  fall  within  Art.  8 
it  was  quite  immaterial  whether  the  suit  was  brought  by  one 
whe was  a  party  to  the  litigation  or  who  was  not  party  to  it  or 
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who,  though  made  a  party  to  it,  was  found  to  have  been  not 
properJy  impleaded.  (12  T.  L.  R.  122 ;  14.  T.  L.  R.  32  and  4. 
T.  L.  J.  178  foil.) 

fb)  Sale  of  whole  property  in  oourt  auction  for  a  Hindu  co¬ 
parcener’s  debt— Subsequent  suit  by  another  co-parcener- 
for  partition— sale  whether  could  l>e  set  aside  after  one- 
year. 

Chidambarakuttalam  Subrumcmicni  .  v.  CJiidambarakutt'ahm 
Neelaoantan.  4.  T.  L.  J.  178. 

For  the  decree  against  one  of  the  co-parceners  of  an  un¬ 
divided  Hindu  family,  properties  were  sold  in  Court  auction. 
In  a  suit  for  partition  instituted  by  another  co-parcener  more 
than  one  year  after  the  sale,  he  prayed,  inter  alia ,  for  the 
cancellation  of  the  sale  so  far  as  his  share  in  the  property 
'  sold  was  concerned.  Held  that  the  suit  was,  so  far  as-  the 
prayer  for  cancellation  of  the  sale  was  concerned,  barred  by 
limitation.  (12  T.  L.  R.  122;  14.  T.  L.  R.  32  and  1  T.  L.  J.  195- 
considered). 

(o)  Suit  to  set  aside  court  sales  in  execution  of  decrees' against 
,  members  of  a  Tar-wad. 

Pethiru  Pathrone  v.  Ayappan  Ittan.  26.  T.  L.  R.  131  =  1. 
T.  L.  J.  195, 

The  nature  of  the  amendment  made  in  Art.  8.  (a)  by  the 
amending  Regulation  V  of  1068  makes  it  clear  that  th6  term 
‘‘to  set  aside  an  execution  sale”,  as  applied  to  sales  held  in 
execution  of  decrees  against  the  members  of  the  family  of  the  - 
parties  who  seek  to  set  them  aside,  should  be  interpreted  as 
applying  to  all  suits  where  the  validity  of  such  sales  comes 
into  question.  Such  suits  must  be  brought  within  one  year 
from  the  date  of  sale.  The  object  of  such  an  amendment 
is  to  minimise  collusive  suits  by  members  of  a  Tarwad. 

'  (12.  T.  L.  R.  122  loll.) 

id)  Suit  to  set  aside  sale  conducted  without  proper  representa¬ 
tive  of  the  debtor  ou  record. 

■  tMathevan  Padmanabhan  v.  Mathevan  , Raman.  26.  T.  L.  R.  70* 

=?\t.  l.  j.  191.  .  .  ■ 

That  even  though  the  right  person  is  not  on  record  as  legal* 
representative  of  a  deceased  debtor,  a  sale  is-  only  voidable 
-  and  that  any  step  to  set  it  aside  must  be  taken  within  one- 
year  of  the  sale  being  confirmed,  and  that  the  sale,  not  having, 
been  sought  to  beset  aside  within  such  time,  the  plaintiff’s- 


Reg.  VI  of  1100  (TRAVANCORE  LIMITATION  REGULATION)  233= 

Art.  9  ] 

title  as  purchaser  has  become  absolute  under  Art.  8  (a),  (Art. 
9  N.  R.)  of  the  Limitation  Regulation. 

(e)  Sale  of  property  by  inferior  court  while  under  attachment 

by  superior  court— obstruction  under  Sec.  324  C.  P.  C. 

(().  2 J.  rr.  94,  96,  98  &  100  of  the  new'  code)— limitation. 

lthakku  Pylo  v.  Varlri  Philippone  22.  T.  L.  R.  147. 

A  property,  while  under  attachment  in  execution  of  the  first 
defendant’s  decree  of  the  Alleppey  Zillah  Court,  was  sold  and 
purchased  in  auction  by  plaintiff  in  execution  of  a  decree  of' 
the  Thiruvallah  Munsiff’s  Court.  Subsequently  the  first  defen¬ 
dant  also  purchased  in  auction  the  same  property  and  when- 
he  applied  for  delivery  of  possession  under  his  sale  certificate,, 
plaintiff  resisted  that  application  by  a  petition  put  in  under 
Section  324  C.  P.  C.,  and  before  the  final  disposal  of  the  peti¬ 
tion,  he  filed  a  suit  for  declaration  of  his  title  and  of  the- 
invalidity  of  first  defendant’s  purchase  as  also  for  recovery  of 
possession  in  case  he  was  deprived  of  it  by  first  defendant.. 
Held  that  the  sale  by  the  inferior  Court  not  being  ipm  facto • 
null  and  void  but  only  voidable  and  as  it  had  not  been  sought 
to  be  cancelled  within  one  year  under  Art.  8  (Art.  9  N.  R.)  it 
had  become  indefeasible  by  lapse  of  time.  The  fact  that  he 
putina  petition  in  answer  to  the  auction  purchaser’s  com¬ 
plaint  about  the  obstruction  could  not  prevent  him  from  filing; 
his  suit  at  once.  If  the  Court  does  not  go  into  the  question  off 
title  raised  by  a  claimant  under  Section  324  C.  P.  C.  or  express- 
a  finding  thereon,  a  regular  suit  by  the  claimant  to  establish- 
his  title  will  not  be  governed  by  Art.  11  of  the  British  Indian 
Limitation  Act,  (Art.  8  1ST.  R.)  and  is  not  barred  if  not  brought 
within  one  year  from  the  date  of  the  order.  (17  T.  L.  R.  101 
explained  and  followed  ;  See  infra). 

(f)  Suit  to  set  aside  sale  aud  execution  proceedings— plaint 

returned  for  presentation  to  proper  court— limitation. 

Chenni  Makotha  v.  Atchathan  Knnju  Panickan.  21.  T.  L.  R. 
219  F.B. 

A  suit  to  set  aside  a  sale  and  execution  proceedings  was  filed 
in  the  Munsiff’s  Court  on  the  1st  Mausy  1077,  i.  e.,  34  days 
before  the  expiry  of  one  year  from  the  date  of  the  confirmation 
of  the  sale.  As  the  plaint  was  under-valued,  it  was  returned 
for  presentation  to  the  District  Court  on  the  19th  Ani  1077. 
The  suit  was  filed  in  the  District  Court  on  the  14th  Adi  1077, 
i.  e.,  25  days  after  return  by  the  Munsiff.  Held  that  the  plaintiff 
was  entitled  to  credit  for  the  unexpired  portion  of  34  days  and. 

(30) 
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that  as  the  suit  was  filed  within  26  days  it  was  within  time  and 
that  the  ruling  in  14.  T.  L.  R,  206  applied  only  when  plaintiff 
had  no  balance  of  time  to  his  credit. 

(s)  Suit  to  set  aside  court  sale  on  ground  other  than  judg¬ 
ment  debtor  or  his  Jamily  has  no  interest  in  the  property. 
Naraijanan  Madhamn  v.  Kandan  Kochantran  20.  T.  L.  R.  235. 
The  limitation  applicable  to  set  aside  a  Court  sale  ih  execu¬ 
tion  of  a  decree,  on  any  ground  other  than  a  judgment  debtor 
or  his  family  or  Tarwad  has  no  right,  title  and  interest  in  the 
property  sold,  is  one  year  as  laid  down  in  Art.  8  (Art.  9  N.  R.) 
of  the  Limitation  Regulation. 

ih)  Inapplicability  of  the  article  when  there  is  no  legal  revenue 
saie. 

Narayanan  v.  The  Dewan  of  Travancore.  L9.  T.  L.  R.  199. 

It  is  only  in  cases  of  revenue  sales  of  property  for  arrears  of 
Government  revenue  or  for  any  demand  recoverable1  as  such 
arrears,  that  the  limitation  prescribed  in  Art.  8  (b),  (Art.  9  (b) 
N.  R.)  applies;  but  where  there  is  no  legal  revenue  sale  the  said 
Article  does  not  apply. 

(j)  Suit  to  set  aside  auction  sale  without  a  prayer  to  set  asidethe 
decree. 

(i)  Oovindan  Neelaaant.an  v.  Umakanda  Umakanda,  S.  D. 
III.  226.  ■ 

A  suit  to  set  aside  auction  saie  of  property  without  a  prayer  • 
to  set  aside  the  decree  on  which  the  sale  is  based  is  governed 
by  Art.  8  and  not  by  article  77  (Art.  82.  N.  R.)  which  applies 
only  to  suits  brought  to  set  aside  a  decree  obtained  by  fraud  or 
other  relief  on  the  ground  of  fraud.  No  fraud  is  proved  in  this 
case.  Even  if  fraud  has  been  proved  it  is  held  that  the  period 
applicable  will  be  only  one  year  from  the  date  of  the  knowledge 
of  fraud,  as  when  there  is  a  specific  article,  that  should  be  held 
to  govern  the  case  and  hot  such  general  one,  viz.,  Art.  77  (See 
Article  82  infra.) 

(ii)  Subramonian  Kalimuthu  v.  Valliyamma  Paldyam.  Kol.  35. 
A  suit  was  brought  in  1C79  to  set  aside  a  Court  sale  of  pro¬ 
perty  held  in  1074  on  the  ground  that  the  decree  was  intended 
to  defraud  plaintiff’s  father’s  creditors  and  that  the  plaintiff 
beoame  aware  of  these  proceedings  only  in  1078.  Held  that 
the  plaintiff’s  suit  was  time-barred  under  Art.  8  (Art.  9  N.  R.) 

.(k)  Suit,  to  get  possession  of  property  irregularly  sold  in  court 
auction. 

Koya  Kunju  v.  Mahomethu  Kunjit.  17.  %.  L.  R.  101  F.  B,, 

In  cases  where  a  court,  which  is  ordinarily  competent  to 
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direct  sale  of  property,  orders  a  sale  in  contravention  of  Sec. 
282  C.  P.  (Sec.  55  (1)  of  the  New  Code)  or  in  ignorance  of  the 
subsistence  of  an  attachment  of  that  property  by  a  superior 
Court,  a  party  seeking  to  get  possession  of  the  property  irregu¬ 
larly  sold  must  set  aside  sale  within  the  time  allowed  by  law ; 
and  the  time  allowed  by  law  in  such  cases  is  only  one  year 
from  the  date  of  the  confirmation  of  the  sale  as  provided  for  in 
Art. '8  of  the  Limitation  Regulation.  (Art.  9  .N.  R) 

(!)  Suit  to  set  aside  sale  of- family  property  for  debts  of  manager 
during  minority  of  other  members. 

Chudalamutku  Sanlca  ralingom  v,  Chudalamuthu  Ramaswami, 

14.  T.  L.  R.  32. 

A  suit  to  set  aside  the  sale  of  family  property  sold  in  execu¬ 
tion  of  a  decree  against  the  manager  for  debts  contracted  by. 
him  during  the  minority  of  the  other  members,  if  brought  one 
year  after  the  execution  sale,  is  barred  under  Art.  8  of  the 
Limitation  Regulation  (Art.  9  N'.  R.) 

.  (m)  Snit  to  set  aside  sale  by  members  of  the  judgment  debtor’s 
Tarwad  or  family. 

(i)  Cheer  u  lehira  v.  Narayanan  Kunju.  12  T.  L.  R.  122. 

No  member  of  a  judgment-debtor’s  Tarwad  or  family,  whether 

the  debtor  be  the  Karnavan  or  only  a  junior  member,  can  seek 
to  set  aside  a  Court  sale  of  Tarwad  property,  on  any  ground 
whatever,  unless  he  brings  his  suit  within  one  year  from  the 
date  of  the  confirmation  of  the  sale, 

(ii)  Kunji  Kalliani  v.  Kun'mpennu  Lekshmi.  11.  T.L.R.  139. 
A  suit  brought  by  the  other  members  of  a  sub-tarwad  to  set 

aside  a  court  sale  of  its  property  in  execution  of  a  decree 
against  the  Karnavan  thereof,  would  be  barred  uneer  article 
8  of  the  Limitation  Regulation  (Art.  9  N,  R.)  if  not  brought 
within  one  year  from  the  date  of  the  confirmation  of  the 
sale. 

B.  Article  not  applicable. 

<fa)  Suit  <o  set  aside  sale  on  the  ground  that  judgment-debtor 
has  no  saleable  interest  in  property. 

(1)  Kdnnan  Mathevan  v.  Kali  Mdthevan.  18,  T.  L.  R.  86. 
Article  8  (Art.  9  N.  R.)  of  the  Limitation  Regulation  ex¬ 
cludes  from  its  operation  a  suit  brought  to  set  aside  a/  sale  on  • 
the  ground  that  the  judgment-debtor  has  no  saleable  interest  in 
the.  property. 
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fb)  Suit  to  cancel  sale  in  execution  of  decree. 

Parwathi  Easwari  v.  Raji  Usmcm  Junis  Sett.  9  T.  L.  R.  78. 

(See  Article  8  supra.) 

fc)  Suit  to  get  a  declaration  cancelling  sale  in  execution  of  a 

decree  to  which  plaintiff’s  Tarward  not  a  party  on  the  - 
ground  that  property  belongs  to  his  Tar  wad  and  not  of  the 
Judgment  debtor. 

Verghese  Potlien  v.  Kerulan  Parameswaran.  8-T.  L.  R.  33. 

Where  a  plaintiff  sues  to  obtain  a  declaratidn  cancelling  a 
sale  had  in  execution  of  a  decree,  to  which  his  Tarwad  was  • 
neither  expressly  nor  constructively  a  party,  and  the  property 
was  put  up  for  sale  as  the  property  of  a  stranger,  while  it  re¬ 
ally  belonged  to  the  plaintiff’s  Tarwad,  the  period  of  limitation ' 
applicable  to  the  case  is  12  years.  The  one  year’s  limitation  , 
is  inapplicable  to  such  cases. 

(d)  Inapplicability  of  Article. 

Mam mali  Meefhian  v.  Narayanan  Gopalun  Pisharodi. 

S.  D.  I.  p.  13 

The  one  year’s  limitation  prescribed  by  Art.  8  of  the  Limit¬ 
ation  Regulation  (Art.  9  N.  R.)  was  inapplicable  to  suits 
brought  by  members  of  Muhammadan  families  for  invalidating  • 
to  the  extent  of  their  shares,  the  sales  had  in  execution  of  the 
decrees  against  their  co-heirs.  If  a  Muhammadan  sharer  of' 
property  was  not  a  party  to  any  of  the  decrees  under  which 
the  sales  of  that  property  were  made,  the  shares  of  that  clai¬ 
mant  could  not  be  affected  by  such  decrees  unless  it  was 
shown  that  the  debt  for  which  the  property  was  sold  was  of 
such  a  nature  as  to  bind  the  whole  estate. 

(0  Suit  to  set  aside  sale  in  execution  of  decree  against  junior- 
members.  ( 

Narayanan  Raman  v.  Raman  Krishnan.  7  T.  L.  R.  137  F.  B. 

Held  that  the  limitation  to  set  aside  a  sale  held  in  execu¬ 
tion  of  a  decree  against  a  junior  member  of  a  Marumakkatha- 
yam  Tarwad  is  not  one  year. 

Kunhiraman  Nair  J.  (dissenting): — Where  a  member  of  the  ^ 
Tarwad  professedly  acting  as  its  representative  was  a  parts  to  • 
the  decree  in  execution  of  which  the  sale  was- held,  the  limita¬ 
tion  for  setting  aside  the  Court  sale  was  one  year. 

JX1HAJN  CASE  LAW. 

(a)  Inapplicability  of  the  article. 

(1)  This  Article  does  not  apply  to  a-suifc  to  set'  aside  a  sale  - 
in  execution  by  one  who  was  not  a  party  to;.or  bound  by  the- 
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sale  which  is  sought  to  be  set  aside.  Such  a  suit  will  be 
governed  by  the  ordinary  limitation  of  12  years ;  but  if  plaintiff 
had  in  execution  proceedings,  preferred  an  objection  under 
O.  21  r.  58  of  the  0.  P,  C.  (O.  21.  r.  56  of  our  Code)  and  an  order 
was  passed  against  him  thereon,  he  would  be  bound  by  the 
provisions  of  Article  11  (Art.  8  N.  R.)  of  the  Limitation  Act- 
11.  B.  119  &  139;  20.  M.  118  F.  B.;  29.  I.  C.731 

(2)  Where  the  Court  ordering  a  sale  in  execution  has  no- 
jurisdiction,  this  Article  does  not  apply.  18  C.  526  ;  11  C.  200.. 
F.  B. 

(3)  A  suit  by  the  members  of  a  Malabar  Tarwad  to  recover 
land  sold  in  execution  of  a  decree  in  a  suit  which  was  brought 
against  a  person  who  was,  but  was  not  sued  as  Karanavan,. 
and  in  which  it  was  not  alleged  that  the  debt  was  not  a  Tarwad. 
debt,  is  not  governed  by  this  Article.  7  M,  512. 

(b)  Applicability  of  article. 

(1)  This  Article  will  apply  to  a  suit  by  a  judgment-debtor 
for  a  declaration  that  the  sale  in  execution  is  invalid  on  the 
ground  that  the  execution  was  barred  by  limitation.  10.  C.  220. 

(2)  A  sale,  though  irregular  owing  to  the  decree  in  execu¬ 
tion  of  which  it  was  held  being  barred  by  limitation,  is  never¬ 
theless  valid  until  set  aside.  A  suit  by  the  judgment  debtor  to- 
set  aside  such  a  sale  is  governed  by  this  Article.  11.  C.  287. 

(3)  The  mere  existence  of  a  cross-decree  for  a  higher 
amount  in  favour  of  a  judgment-debtor  will  not  render  the- 
execution  proceedings  taken  by  a-  judgment-creditor  for  a- 
lower  amount  void,  so  long  as  the  Court  has  jurisdiction  to 
order  execution  and  sale.  If,  in  such  a  case  a  suit  is  brought 
to  set  aside  the  sale,  this  Article  may  apply.  14.  C.  18.  P.  C.. 
=  13.  I.  A.  106. 

(4)  A  suit  to  set  aside  a  sale  which  took  place  during  the- 
minority  of  plaintiff  will  be  barred,  if  it  is  brought  more  than 
one  year  from  the  date  of  the  plaintiff’s  attaining  majority .. 
17,  M.  316. 

4  (5)  A  suit  by  the  auction  purchaser  for  cancellation  of  sale- 
on  the  ground  that  the  property  put  up  at  the  sale  was  wrong¬ 
ly  described  will  be  governed  by  this  Article.  10.  B,  214. 

(c)  Object  of  the  article. 

The  object  of  this  Article  is  to  protect  bona  fide  purchasers^ 
only.  If  a  purchaser  was  a  party  to  the  fraud  in  the  sale,  he 
cannot  ip  a  suit  brought  after  one  year ‘to  set  aside  the  same 
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on  the  ground  of  fraud,  take  advantage  of  the  shorter  period 
provided  by  this  Article.  To  such  a  case  Art.  95  (Art.  82. 
N.  R.)  applies.  9.  M.  457;  6.  M.  148. 

(d)  Revenue  sale  without  jurisdiction. 

In  a  case  of  revenue  sale  made  on  a  day  on  which  the 
Collector  had  no  right  to  make  it,  it  was  ruled  that  such  a 
sale  was  void,  that,  the  owner  of  the  estate  might  bring  a  suit 
after  the  one  year  allowed  by  Art.  12  (c)  of  the  British  Indian 
Limitation  Act.  (Art.  9.  (a)  N.  R.)  and  that  the  owner  need 
not  obtain  a  decree  setting  aside  the  sale.  11.  C.  200  F.  B 


10.  To  alter  or  set  One  year. 

.  aside  ! a  decision 
or, 'order  of  a  Civil 
Court;in  any  pro¬ 
ceeding  ether 
than'a  suit. 

(NOTES}. 

Article  Compared 


The  date  of  the 
final  decision  or 
order  in  the  case 
by  a  Court  compe¬ 
tent  to  determine 
it  finally. 


This  Article  is  the  same  as  Art.  9  of  the  old  Regulation, 
and  it  corresponds  with  Art.  13  of  the  Indian  Limitation  Act. 


TRAVANCORE  CASE  LAW. 

.Application  for  rateable  distribution  of  assets  rejected— Suit  by 
applicant  for  recovery  of  share  in  assets— suit  filed  one 
year  after  order  rejecting,  application. 

Krishnan  Narayanan  v.  Aruni  Kart/iyayani.  3.  T.  L.  J.  260. 
Held  that  such  a  suit  is  governed  by  Art.  47  (Art.  50  N.  R.)  of 
■  the  Limitation  Regulation  and  not  by  Art.  7  or  9  (Art.  8  or  Art. 
10.  N.  R).  (See  Article  8  supra). 


INDIAN  CASE  LAW. 

(a)  Applicability  of  article— Party  to  proceedings. 

The  Article  will  apply  only  where  the  plaintiff  who  is  affect¬ 
ed  by  the  order  was  a  party  to  the  proceedings  in  which  it 
was  passed,  the  court  being  empowered  to  pass  orders  deciding 
matters  .ctf^ djgpute  properly  raised  for  hearing  by  a  summary 
f  proceeding  between  the  parties  disputing.  4.  M.H.C.  297.  (301) 
■(b)  Execution  proceedings  are  proceedings  in  suit. 

Proceedings  in  execution  of  a  decree  are  proseedings  in  the 
suit.  So  an  order  passed  in  execution  of  a  decree  is  an 
order  ^ssed  in  a  proceedings  in  a  suit  and  this  Article  does 
not.^iply,  and  a  suit  to  set  such  an  order  is  hence  not 


Reg.  VI  of  1100  (travancore  limitation  regulation.)  239 

,‘ftrt.  II.] 

governed  by  this  Article.  For  example  a  regular  suit  is  not 
maintainable  to  set  aside  on  the  ground  of  irregularity  in 
publishing  or  conducting  a  sale,  an  order  confirming  or  setting 
aside  the  sale  under  Sec.  312  C.  P.  C.  =  0.  21  r.  92  (0.  21  r.  89 
of  our  New  Code).  8.  C,  51  P.  C.  =  8.  I.  A.  123;  9.  C.  446; 
23.  A.  313  P.  C.  8.  M.  82 
(a)  Final  decision— meaning  of. 

The  decision  referred  to  in  the  Article  should  be  the  decision 
of  the  Court  competent  to  determine  the  case  finally  and  not 
the  decision  of  an  Appellate  Court  rejecting  an  appeal  from 
such  decision  for  want  of  jurisdiction.  7.  W.  R.  151;  1.  A. 
333  F.  B. 

11.  To  set  aside  any  One  year  The  date  of  the  act 
act  or  order  of  an  or  order, 

officer  of  Govern- 
ment  in  his  offi¬ 
cial  capacity,  not 
herein  otherwise 
expressly  pro¬ 
vided  for. 


Article  compared. 

This  Article  is  the  s; 
except  that  for  the  word  “  Sirkar”  the  word  “Government” 
has  been  substituted.  This  Article  corresponds  with  Art.  14 
of  the  Indian  Limitation  Act. 

TRAVANCORE  CASE  LAW. 

A.  Article  applicable. 

(a)  Suit  to  set  aside  fine  imposed  for  encroachment  on  poram- 

boke  lands. 

Malian- Malkin  v.  The  Dewan  of  Tramne.ore.  10.  T.  L.  J. 
382. 

The  plaintiff  wa$  found  to  have  encroached  upon  Poramboke 
•  '  lands  and  was  fined  Rs.  15.  He  brought  a  suit  to  have  the 
decision  set  aside  and  to  get  back  the  amount  of  fine  as 
damages  on  the  ground  that  the  land  did  not  belong  to  Govera- 
ment.  Held  that  the  decision  impugned  by  the  plaintiff  was 
not  an  order  made  by  a  public  servant  in  his  merely  executive 
or  administrative  capacity,  but  professed  to  be  one  made  by 
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virtue  of  the  statutory  powers  conferred  by  the  Land  Conser¬ 
vancy  Regulation  /"Regulation  II  of  1067).  Such  an  order- 
unless  set  aside  in  due  course  of  law,  was  binding  on  the  plain¬ 
tiff.  He  was,  therefore,  bound  to  sue  for  an  avoidance  of  the- 
order  within  the  one  year  prescribed  by  Article  J.0  of  the- 
Limitation  Regulation  (Art.  11  N.  R.) 

(bf  Suit  to  set  asitle  a  registry  order  passed  l),y  Assistant  Settle¬ 
ment  Peishkar. 

The  Detain  of  Travancore  v.  Srikumumn  Chen  nan 
Nampvri.  6.  T.  L.  J.  145. 

The  period  of  limitation  under  Article  10  of  the  Limitation 
Regulation  to  set  aside  a  registry  order  passed  by  the  Assis¬ 
tant  Settlement  Peishkar  is  to  be  reckoned  from  the  date  of 
the  order  sought  to  be  set  aside  and  not  from  the  date  of  the 
order  of  the  settlement  Dewan  Peishkar  in  revision,  as  no 
right  of, appeal  or  revision  is  given  to  the  party  under  the- 
'  ’Settlement  rules  framed  by  Government,  and  much  less  from 
the  date  of  promulgation  of  the  latter  order. 

(e)  Suit  to  set  aside  puthuval  registry  on  the  ground  tliat  the- 
land  is  not  putlnival. 

Narayanan  Ramavarman  Thirum  ulpad  v.  Kunjan  Kochn- 
■  kunjan  29.-  T.  L.  R.  116. 

\  , 1  A-^it-for  setting  aside  a  puduval  registry  in  respect  of  a. 
property  on  the  ground  that  the  property  is  not  Sirkar  puduval 
but  forms  a  portion  of  the  registered  land  and  for  a  declara¬ 
tion  of  the  plaintiff’s  title  to  and  possession  of  the  same  is- 
governed  by  Art.  10.  (Art.  11  N.  R.)  of  the  Limitation  Regu¬ 
lation  if  the  plaintiff  was  a  party  to  the  puduval  enquiry  which  - 
resulted  in  the  registry.  [  (12  T.  L.  R.  11s  F.  B.  foil.)  over¬ 
ruled  in  33  T.  L.  R.  91  F.  B.,  See.  infra] 

<d)  Suit  to  cancel  revenue  registry— Artiele  inapplicable  in  the- 
case  of  those  who  are  not  parties  to  revenue  proceedings. 

■'  (i)  The  Dewan  of  Travancore  v,  Kvishnan  ICiishnan  Embran. 
12  T.  L.  R.  118  F.  B.  - 

;  Held  that  Art.  10  (Art, 11.  N.R)>  of  fhe  Limitation  Regulation 
applied  to  all  eases  in  which  the  right  and  jurisdiction  of  the 
executive  to  deal  with  a  certain  land  was  disputed.  The  mere- 
fact  that  one  of  the  parties  to  the  revenue  proceedings  denied 
such  right  ^and  jurisdiction  of  the  Government,  would  not 
per  ,se  take  the  order  passed  in  such  proceedings  out  of  the- 
purview  of  the  said  Article.  It  was  aho-  held  that  Art.  10- 
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does  not  affect  those  who  are  not  parties  to  the  order  of  the 
executive  impeached  by  the  suit.  That  the  party  who  pleads 
the  limitation  of  one  year  prescribed  by  Art.  10  must  prove 
affirmatively  that  .his  adversary  was  a  constructive  party  to 
the  proceedings  which  terminated  in  the  order  under  suit. 
[(11  T.  L.  R.  70  F.  B.  foil.);  over-ruled  in  33  T.  L.  R.  91.= 
7  T.  L.  J.  169  F.  B.,  See  infra.} 

(ii)  Raman  Padm.anabhan  v.  The  Daman  of  Tramncnre. 
11.  T'.  L.  R.  70  F.  B. 

Held  that  suits  for  declaration  of  title  to  immovable  proper¬ 
ties  and  for  setting  aside  orders  of  Revenue  authorities  refusing 
to  recognise  plaintiff’s  title  and  directing  registration  of  the 
land  as  Government  waste,  are  governed  by  Art.  10  (Art.  11 
N.  R.)  of  the  Limitation  Regulation  and  should,  therefore,  be 
brought  within  one  year  and  not  12  years  from  the  date  of  the 
order  sought  to  be  cancelled,  [over-ruled  in  33  T.  L.  R  .  91  = 
7  T.  L.  J.  169  F.  B,  See  infra] 

.(ej  Suit  to  set  aside  pattali. 

Raman.  Mathevan  v.  Narayanar  Krishnar.  8  T.  L.  R,  78. 

It  is  only  in  cases  in  which  in  connection  with  disputec) 
boundaries,  the  Settlement  Department  decides  questions  of 
title,  that  its  decisions  fall  under  Regulation  III  of  1058,  and 
that  the  period  of  two  months  provided  for  an  appeal  to  Civil 
Courts,  is  applicable  from  the  date  thereof.  But  where  there 
is  no  dispute  about  boundaries,  but  the  question  is  concerning 
the  registration  of  a  holding,  the  limitation  applicable  is  that 
prescribed  by  Art.  10  (Art.  11  3ST.  R.)  of  the  Limitation  Regula¬ 
tion  viz  ,  one  year. 

.(f)  Suit  to  recover  value  of  plank  confiscated  by  Sirkar  and  to 
obtain  refund  of  Seigniorage..  f 

V eeraswami  Mudaliar  Rengaswami  Mudaliar  v.  The  Sirkar „ 
5.  T,  L.  R.  85 

.A  suit  to  recover  value  of  planks  confiscated  by  the  Sirkar 
and  to  obtain  refund  of  seigniorage  paid  on  that  acoount,  is 
governed  by  clause  2  of  Sec.  2.  of  Regulation  III  of  1040, 
which  allows  a  period  of  one  year  from  the  date  of  the  cause 
of  action. 

■  (g)  Suit  for  declaration  that  plaint  lands  are  not  liable  to  the 
charge  of  Melpathi. 

Narayanan  Krishnaru  v.  The  *Dewan  of  ■  Tmvancore - 
S.  D..  flip.  1,  '  '  .  .  .  ■  . 
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The  plaintiffs  sued  for  a  declaration  that  the  plaint  lands- 
were  not  liable  to  the  charge  of  Melpathi  imposed  upon  them  by 
Government  as  per  patta  granted  to  them  and  also  for  the  re¬ 
covery  of  the  cess  illegally  collected  from  them.  Held  that’ 
the  plaintiffs’  remedy,  was  to  have  the  patta  set 'aside  for  which 
they  were  barred  under  Art.  10  of  the  Limitation  Regulation- 
(Art.  ll.N.RA  ' 

(hj  Endorsement  l>.v  Revenue  officer  directing  parties  to  Civil’. 

Suit. 

Kiithirar  Subrcnnoiwir-Namburipad  v.  Fammexioaran  Nara¬ 
yanan  Mbatliathn.  S.  D.  I.  44.  F.  B. 

A  Revenue  officer’s  endorsement  referring  one  of  the- 
parties  before  him  to  a  civil  suit,  is  not  a  decision  which  re¬ 
quires  to  be  sec  aside  within  a  certain  time  under  the  Limit¬ 
ation  Regulation. 

(,i)  Suit,  to  set  aside  court  sale  in  execution  ol'  a  decree  against1 

Karnavan. 

Kunji  KalUani  v.  Kuvjupe.nnu  Leks/nni.  11.  T.  L.  R,  139. 

Held  that  a  suit  brought  by  the  other  members  of  a  sub— 
Tarwad,  to  set  aside  a  court  sale  of  its  property  in  execution' 
of  a  decree  against  the  Karnavan  thereof,  would  be  barred,  if' 
not  brought  within  one  year  from  the  date  of  the  confirmation- 
of  the  sale.  A  decree  and  the  execution  proceedings  against 
such  a  Karnavan  would  bind  the  other  members  of  the  sub— 
Tarwad,  unless  and  until  set  aside  by  a  decree  of  court  ina- 
suit  brought  for  the  purpose,  (i  T.  L.  R.  42  foil.) 

B.  Article  not  applicable. 

(a)  Suit  for  the  recovery  of  money  wrongfully  received  by  defen¬ 
dant  from  Sirltnr. 

Saida  Meah  Sued  Ibrahim  v.  Thangamma  Pillai  Kurt/nya/junr 
Filial .  11.  T.  L.  J.  126. 

Lekkams  2  to  10  which  included  the  portion  acquired  by  the 
Sirkar  belonged  originally  to  one  Ibrahim  who  was  plaintiffs’' 
great-grand-father.The  plaintiffs’  case  was  that  in  1061  Ibra¬ 
him’s  properties  were  divided  between  bis  twq  sons  and  two- 
grand-sons  a-nd  that  the  plaint  property  felt  to  the  plaintiffs’ 
father’s  share  at  the  time  of  the  partition.  The 
compensation  money  was  received  by  the-  second  defen¬ 
dant  in  pursuance  of  the  -order  of  the  Land  Acquisition- 
Officer.  The  plaintiffs  brought  the  suit  to  establish  their  right 
to  recover  the  amount  in  question.  Field  that  the-  suit  was.- 
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not  for  setting  aside  any  order  of  any  Sirkar  servant.  It  was  only 
for  the  recovery. of  money  wrongfully  received  by  the  second 
defendant  from  the  Sirkar.  Even  assuming  that  plaintiffs’' 
suit  was  one  for  setting  aside  the  order  of  the  Land  Acquisi¬ 
tion  Officer  it  was  not  possible  to  hold  that  Article  10  fArt.  11 
N.  R.)  applied  to  suits  instituted  by  persons  who  were  not 
parties  to  the  proceedings  which  resulted  in  the  order  in  ques¬ 
tion  and  who  were  not  even  alleged  to  have  been  aware  of 
the  order. 

n>)  Suit  for  recovery  of  damages— plaintiff  evicted  l).v  order  of 

Sirkar. 

Kuppu  Ammal  Kamaksld  A  mmal  v.  The  Daman  of  Tramncurc... 

10.  T.  L.  J.60,  F.  B. 

Where  the  plaintiff  is  evicted  by  an  order  passed  by  the  Sir¬ 
kar,  the  cancellation  of  which  the  plaintiff  is  not  bound  in  law 
to  seek,  a  suit  by  him  for  recovery  of  damages  is  not  governed, 
by  Art.  10  (Art.  11.  ST.  R.)  of  the  Limitation  Regulation. 

(e)  Suit  for  declaration  of  title  coupled  with  a  prayer  to  set  aside 

revenue  order. 

(i)  Raman  Kelu  Menon  v.  The  Derntn  of  Traimuxnv.. 
33.  T.  L.  R.  91  =  7.  T.  L.  J.  169  F.  B. 

Article  10  (Art.  11.  N.  RJ  contemplates  only  orders  and  pro¬ 
ceedings  of  a  functionary  to  which  by  law  is  given  a  particular 
effectin  favour  of  one  person  or  against  another,  subject  in  the 
regular  course,  to  a  further  judicial  proceeding  having  for  its 
■  object  to  quash  them  or  to  set  them  aside.  Incases  where 
lands  claimed  by  persons  as  their  registered  or  jenmom  hold¬ 
ings,  are  declared  by  Revenue  officers  to  be  Sirkar  unregis¬ 
tered  puduvals  or>porainbokes,  the  claimants  are  not  bound  in 
law  to  seek  by  civil  suits  to.  have  the  order  of  the  Revenue 
authorities  set  aside.  They  may  sue  for  declaration  of  title 
without  also  seeking  to  have  the  Pevenue  order  set  aside. 
The  Article  of  the  Limitation  Regulation  which  would  apply 
to  a  suit  for  declaration  of  title,  in  such  cases.,  is  Article  100- 
(Art.  109  *N.  R.)  and  not  Article  10,  even  though  the  prayer  for 
declaration  of  title  be  coupled  with  a  prayer  for  setting  aside 
the  Revenue  .order,  the  latter  being  a  mere  surplusage. 
Orders  passed  declaring  a  property  to  be  puduval  while  it  is 
not  really  such,  are  altogether  beyond  the  scope  of  a  Revenue 
Officer’s  powers  and,  therefore,  do  not  fall  within  the  provi¬ 
sions  of  artiole  10  of  the  Limitation  Regulation.  (12.  T.  L.  R 
118  F.  B.;  29.  T.  L.  R.  116;  11.  t.  L.  R.  70.  F.  B.  over-ruled). 
See  Art.  109  infra. 
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(ii)  Perumal  Parvathi  v.  Mathevan  Matheoan.  2.  T.  L.  J.  40. 

.  (See  Art.  109  infra.) 

(iii)  Kanaku  Krishnan  Sankaran  v.  The  Dewanof  Travan- 
fore.  17.  T.  L.  R.  63. 

In  1069  the  Sirkar  assumed  a  property  as  escheat  and  Pokudi 
and  plaintiff  who  claimed  to  have  acquired  it  on  sale  in 
1028  from  the  last  holder’s  family  was  deprived  of  it  in  1070 
owing  to  his  failure  to  pay  the  u ikiynrbham  in  .compliance  with 
the  demand  of  the  Sirkar  who,  on  assuming  it,  sold  it  to  a  third 
party  and  registered  it  in  his  name.  The  suit  was  brought  to 
establish-  plaintiff’s  title  to  the  property  and  to  recover  posses¬ 
sion.  Held  that  as  the  act  of  the  Revenue  authorities  in  this 
case  could  not  be  said  to  have  been  done  in  an  official  capacity 
■but,  at  best,  only  in  the  capacity  of  the  agents  of  an  heir-at- 
law  to  the  last  surviving  member  of  the  family,  Art.  10  (Art. 
11.  N.  R)  did  not  govern  the  case  and  the  suit  was  not,  there¬ 
fore,  barred . 

(d)  Suit  for  possession  of  property  assumed  by  Sirkar  as  Pokudi.  . 

Subramonia  Ii/en  Krishna  Iyen  v.  Vavaru  Cheythu  Mahomed. 

'  15,  T.  L.  R.  165. 

-  A  suit  was  brought  for  possession  of  a  certain  property  as¬ 
sumed  by  the  Sirkar  as  Pokudi  and  sold  to  a  third  party  under 
the  rules  for  the  registry  of  escheated  and  Pok,udi  lands,  while 
the  alleged  Pokudi  had  left  heirs.  iZeW  tbat  in  a  suit  like  this 
the  plaintiff  was  not  bound  to  have  the  sale  by  the  Government 
set  aside  as  a  condition  precedent  to  maintain  the  suit. 
ie)  Cancelmeut  of  revenue  proceedings  by  persons  not  parties  to 

such  proceedings. 

Amid  Hussan-  Salia  Sheriff  Sahib  v,  Munavar  Hussan  Muha- 
med  Hussan  Sahib.  12.  T.  L.  R.  113. 

The  limitation  of  one  year  does  not  apply  to  suits  for  can- 
celment  of  revenue  proceedings  by  persons  who  were  not  par¬ 
ties  directly  or  indirectly  to  such  proceedings. 

(fi  Suit  for  declaration  of  title  to  land  dealt  by  Sirkar  as  Kutha- 

gapattam  laud. 

Achuthan  Sankiuini  Karup  v.  Narayanan  Damodaran  Na.m- 
puripad.  12.  T,  L.  R,  5  F.  B.  .  "  . 

'  (See  Articles  130  ^nd  132  infra ) 

.<g)  Hand  in  excess  of  measurement  .within  the  boundaries  of 

registered  laud. 

,  Mytheen.Jiunju  Kochunni  v.  -,-Ka sin  Pillai  Mytheen  Kunju 
S.  D.  I.  p.  270. 
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Land  in  excess  of  the  registered  measurement  or  extent,  but 
lying  within  the  specified  boundaries  of  a  registered  land,  can¬ 
not  be  treated  as  Government  land  at  the  disposal  of  Govern¬ 
ment,  (Regulation  II  of  1067,  Sec.  2  cl.  1).  The  Revenue  au¬ 
thorities  may  levy  additional  assessment  from  the  party  within 
the  boundaries  of  \Vhose  property  the  land  not  included  in  the 
original  measurement  lie,  but  thay  cannot  eject  him  from  tho 
land  -and  grant  it  to  a  third  party.  Section  12  of  the  Rules  for 
the  registry  of  puduval  lands  dated  27-12-1062,  though  sanc¬ 
tioning  the  registry  of  such  lands  as  puduval,  does  not  say 
that  the  registry  may  be  in  the  names  of  those  other  than  the 
original  occupant.  If  the  land  is  registered  in  the  names  of 
others,  the  original  occupant,  who  has  no  notice  of  the  pro¬ 
ceedings  of  the  Sirkar,  has  12  years’  time  to  sue  to  set  aside 
.such  registry. 

(h)  Suit  to  set  aside  registry  of  lands  claimed  as  private  properly 

—Article  inapplicable  unless  notice  served. 

Vulamhan  Veluthakunju  v.  Sankaran  Kiishnan  and  The 
Dewan  of  Traorincore  v.  Vdayudhan  Krishna  Paniekan, 

S.  D.  I.  p.  274. 

Article  10  (Art  11.  N.  R.)  of  the  Limitation  Regulation  does 
not  apply  to  suits  to  cancel  Revenue  orders  in  respect  of  the 
registry  of  lands  claimed  as  private  property  unless  notice 
has  been  served  on  the  party  affected  by  the  order. 

(o')  Suit  to  set  aside  ttn  escheat  order  passed  by  the  Dewan. 

Mytheen  Pillai  Marakaru  Pillai  v.  The  Dewan  of  T rami  neon 
8.  D.  I.  p.  255. 

An  order  of  the  Dewan  that  Certain  properties  are  esCbeat 
lands,  is  only  an  assertion  ot  title  of  the  Sirkar  by  escheat,  artd 
has  not  the  effect  of  a  judicial  order,  Therefore,  in  A  suit  for 
declaration  of  title  as  asserted  by  the  plaintiff  and  for  Can  cel  L 
ation  of  the  escheat  order,  the  latter  prayer  is  not  an  essential 
relief  claimed)  since  such  order  need  not,  strictly  speaking,  bo 
cancelled  so  long  as  the  question  of  title  is  gone  into  and  decided 
by  a  judicial  tribunal  and  honCe  Art.  10  (Art.  11.  N.  R.)  does 
not  apply  to  suoh  cases. 

(It)  Bale  by  revenue  authorities  of  properties  not  belonging  to 

defaulter. 

ICanaku  Vdayadhan  Raman  v,  Kitmai'an  Alulheudh. 
S.  D.  I.  p.  102. 

Where  a  property  sold  by  Revenue  authorities  did  not  belong 
to  the  defaulter,  it  wa's  held  that  the  sale,  being  iillra.  vire.\ 
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could  not  affect  the  title  of  the  real  owner.  A.  suit  for  the  de¬ 
claration  of  one’s  right  to  such  property  would  he  governed  by 
Art.  10  (Art.  11.  N.  R.)  of  the  Limitation  Regulation. 

(l)  Article  inapplicable  to  nets  done  by  Sirkar  as  manager  of  a 

temple. 

Nuraijana  Vadhyar  Sundara  Iyer  v.  The  Demi  >i  of  Tmoa  acute 

S.  D„  L  p.  76 

Article  10  (Art,  11  N.  R.)  of  the  Limitation  Regulation  refers 
only  to  acts  or  orders  of  officers  in  their  official  capacity,  to 
which,  by  law,  a  ■  particular  effect  is  given  in  favour  of  one 
person  or  against  another,  and,  therefore,  is  not  applicable  to 
a  suit  against  the  Government  regarding  an  act  done  by  it  in 
its  capacity  as  manager  of  a  temple.  (Sea  Article  26  infra). 

(m)  Suit  against  Sirkar  for  recovery  of  compensation  money. 

Sirkar  v.  Parameswaran  Gopalan.  10.  T.  L.  R.  32. 

A  suit  against  the  Sirkar  for  compensation  for  land  assumed 
for  public  purposes,  is  governed  not  by  Art.  10  ( Art.  11.  N.  R.j 
but  by  Art.  95  (Art.  103.  R.  R.)  of  the  Limitation  Regulation 
and  will,  therefore,  be  barred  only  if  brought  after  three  years 
from  the  date  of  assumption  of  the  land.  (See  Art.  103  infra). 

INDIAJN  CASE  LAW. 

(a)  Order  without  jurisdiction. 

An  order  of  a  Government  officer  without  jurisdiction  and 
beyond  the  range  of  his  functions,  is  a  nullity  and  need  not  be 
set  aside.  To  such  orders  this  Article  will  not  apply.  The 
limitation  provided  in  this  Article  only  applies  where  it  is 
necessary  to  set  aside  an  order  before  relief  can  be  obtained. 
11.  B.  429;  29.  B.  480;  9.  I.  C.  688. 
fb)  Judge,  not  officer  of  Government. 

*  A  judge  exercising  his  judicial  functions,  is  a  Civil  Court, 
Within  the  meaning  of  the  Limitation  Act,  and  is  not  an  officer 
of  Government  acting  in  his  official  capacity  within  the  mean¬ 
ing  of  Article  14  (Art,  11.  of  our  Regulation).  Hence  Art.  14  is 
inapplicable.  Article  13  (Art.  10  of  our  Regulation)  would  apply 
to  a  suit  to  set  aside  his  order.  10.  B,  L.  R.  749;  19. 1.  C.  968. 
to)'  Inapplicability  of  the  article. 

Article  14  (Art.  11  of  our  Regulation)  would  not  apply  when 
•  tffie  Order  is  no  impediment  to  bringing  a  regular  suit  within 
the  ordinary  period  of  limitation.  17. 1,  O.  504;  25,  C,  (186)  P.  C. 


Reg.  VI  Of  1100  (TRAVANCORE  LIMITATION  REGULATION).  247 


Art.  12.] 

Whence  attach¬ 

12-  Against  Govern¬ 

One  year. 

ment  to  set  aside 

ment,  lease  o  r 

any  attachment, 

transfer  is  made, 

Jease  or  transfer 

or  when  the  same 

o  f  immovable 

is  finally  c  o  n- 

property  for  ar¬ 

firmed  by  t  h  e 

rears  of  Govern¬ 

Revenue  autho¬ 

ment  revenue.. 

Article  compared. 

(NSTIiSl. 

General. 

rities. 

This  Article  ia  the  same  as  Art.  11  of  the  old  Regulation;  but 
for  the  word  “Sirkar”  the  word  “Government”  is  substituted 
in  the  first  column  of  the  Article.  Again  from  the  third  column 
of  the  Article  the  words,  “at  the  option  of  the  plaintiff”  are 
omitted.  This  Article  corresponds  with  Art.  15  of  the  Indian 
Limitation  Act;  but  after  the  expression  “immovable  property” 
in  cloumn  first  of  the  Article  of  the  Indian  Act  the  words  “by 
the  Revenue  authorities”  are  added.  Then  again  the  words 
“or  when  the  same  is  finally  confirmed  by  the  revenue  autho¬ 
rities”  in  column  third  of  our  Article,  are  omitted  from  the 
corresponding  Article  of  the  Indian  Act. 

TRAVANCORE  CASE  LAW. 

(nj  Government,  whether  could  proceed  under  the  Revenue  Re- 
covery  Regulation  for  realisation  of  amount  overdrawn 
by  a  contractor. 

Narayani  Kochukutti  v.  The.  Dewan  of  Travancore.  36.  T.  L.  R. 
198  =  10  T.  L.  J.  240 

(See  Article  109  infra.) 

OO  Attachment  under  Revenue  Recovery  Regulation— Suit  to 
set  aside  it. 

The  Dewax  of  Travancore  v.  Kannan  Daman.  19  T.  L.  R. 

133  F.B. 

A  Proverthikar  failed  to  duly  account  for  money  and' paddy 
advanced  to  him  by  Government  to  make  arrange ments  f<#r  a. 
Governor’s  stay  at  a  station.  The  Government  attached  the 
Proverthikar’s  properties  under  the  P.evenue  Recovery  Regu¬ 
lation  for  the  balance  due  from  him.  The  Proverthikar  sued 
within  one  year  of  the  attachment  for  an  injunction  to  restrain 
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Government  from  realising  his  liabilities  by  the  sale  of  his  pro¬ 
perties.  Held  that  the  things  which  the  Proverthikar  was 
appointed  to  provide  in  connection  with  the  Governor’s  tour 
came  under  the  head  of  “labour  and  supplies,  advances  on 
acoount  of  which  were  recoverable  according  to  Usage,”  under 
Sec.  59  of  Regulation  I  of  1068,  even  though  its  object,  as 
mentioned  in  its  preamble,  was  to  define  the  procedure  for’the 
realisation  of  the  public  revenue.  Held  aim  that  the  plaintiff’s 
only  remedy  was  to  sue  within  six  months  from  the  date  of 
attachment  under  Sec.  51  (now  one  year)  of  the  said  Regulation 
and  that  his  suit  having  been  brought  beyond  that  period  was 
barred  by  limitation. 

l.‘J.  Against  Govern-  One  year.  When  the  p  a  y- 
raent.  to  recover  '  ment  is  made.  ‘ 

money  paid  u  n- 
der  protest  i  n 
satisfaction  of  a 
claim  made  by 
the  Revenue  au¬ 
thorities  on  ac¬ 
count  of  arrears 
of  revenue  or  on 
account  of  de¬ 
mands  recover¬ 
able  as  such 
arrears. 


f  S  6TES). 

Article  compared. 

This  Article  is  the  same  as  Art.  12  of  the  old  Regulation 
except  that  the  word  “Government”  has  been  substituted  for 
Sirkar”.  This  Article  corresponds  with  Article  16  of  ‘the 
Indian  Limitation  Act. 


tftAVANCORE  CASE  LAW. 

Stilt  for  the  recovery  of  excess  pigment  made  by  lessee  under 


,  The  Qewan  of  Tramncon 
T,  %,.  R,  54. 


Vi  Krislinan  Haswamn.  22, 
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Art.  13.] 

Certain  land  belonging  to  a  Devaswoin  which  was  assumed 
by  the  Sirkarin  1075  and  held  on  Venpattam  under  a  Pathivu 
of  1020  was  mortgaged  by  the  tenant  and  the  mortgagee  was 
required  to  pay  annually  to  the  Devaswom  51  and  odd  parahs 
of  paddy  fixed  in  the  Pathivu.  The  tiirkar, having  found  some 
Devaswom  accounts  which  showed  the  Pathivu  to  be  76  and 
odd  parahs,  demanded  payment  of  the  difference  between  the 
rate  at  .which  the  mortgagee  paid  and  the  newly  discovered 
rate  for  11  years  ending  with  1076  and  on  the  mortgagee  re¬ 
fusing  to  pay  it,  his  movables  were  attached  under  Revenue 
Recovery  Regulation  I  of  1068.  Therefore  the  mortgagee  paid 
the  demand  on  28th  Meenom  1077  and  brought  a  suit  on 
the  7th  Audy  1078  for  recovery  of  the  excess  payment 
made  to  the  Siikar.  Held  that  Art.  12  (Art.  13  N.  R.) 
did  not  apply  and  the  suit  was  not  barred.  Art.  47  (Art  50 
N.  R)  applied  to  the  case  and  the  period  of  limitation  was 
three  years.  Where  the  defendant  has  received  money  which 
injustice  and  equity  belongs  to  the  plaintiff  under  circum¬ 
stances  which  render  the  receipt  of  it  by  the  defendant  to  the 
use  of  the  plaintiff,  the  plaintiff  is  entitled  to  recover  it  and 
the  mere  fact  that  the  payment  is  made  with  a  denial  of 
defendant’s  right  to  the  money  paid  shall  be  treated  as  a 
formal  and  sufficient  protest. 

“Rent”  is  not  the  same  as  revenue,  and  the  rent  collected  by 
the  State  as  temporary  manager  of  a  Hindu  religious  institution 
cannot  be  called  public  revenue  unless  the  State  mixes  up  the 
rents  of  the  lands  of  the  institution  with  the  general  revenue 
so  as  to  make  these  rents  capable  of  appropriation  for  other 
general  purposes  and  so  as  to  treat  sums  realised  from  other 
heads  of  revenue  as  available  for  the  expenses  of  the  institu¬ 
tion. 


INDIAN  OAHE  DAW. 

Applicability  of  article. 

(1)  This  Article  applies  to  suits  for  refund  of  cesses  illegally 
levied  or  for  money  paid  as  penal  assessment.  13.  M.  L,  J.  269; 
15.  I.  C.  328;  18.  I.  C.  699;  59. 1.  C.  98. 

(2)  If  money  has  been  paid  under  protest  for  several  years, 
only  one  ylar’g  amount  can  be  recovered  under  this  Article, 

Jl.B.l 
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[  Arts.  U  &  1 5. 

14.  For  eompensa-  One  Year  When  the  im- 

tion  for  false  im-  prisonment 

prisonraent.  ends. 

(S8TES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  13  of  the  old  Regula¬ 
tion  and  it  corresponds  with  Art.  19  of  the  Indian  Limitation 
Act. 

False  imprisonment, 

“.False  imprisonment”  is  an  injury  to  personal  liberty;  it 
is  the  unlawful  detention  of  the  person,  i.  e„  without  sufficient 
authority.  If  the  suit  is  brought  within  one  year  of  the 
termination  of  the  imprisonment  compensation  can  be  recovered 
for  the  entire  period  of  the  imprisonment. 

INDIAN  CASE  LAW- 

(n)  When  imprisonment  ends. 

(1)  A  suit  for  false  imprisonment  would  be  barred  if 
brought  more  than  a  year  after  the  imprisonment  ended. 
9.  B.  1.. 

(2)  Time  begins  to  run  from  the  date  on  which  the  plaintiff 
was  enlarged  on  bail,  aotual  detention  and  complete  loss  of 
freedom  being  the  essence  of  an  action  for  false  imprisonment. 
For  example,  when  a  person  is  arrested  under  a  warrant  which 
is  ultimately  cancelled,  but,  meanwhile,  he  is  released  on  hail 
the  imprisonment  ends  within  the  meaning  of  this  Article  when 
he  is  so  released  on  bail,  and  not  when  the  warrant  is  after¬ 
wards  set  aside.  30.  C.  872  P.  C.  =■  7.  C.  W.  N,  729. 

Cbj  Malice— whether  essential. 

Malice  and  want  of  probable  cause  are  not  essential  ingre¬ 
dients  in  an  action  for  false  imprisonment.  9.  B.  1. 

15.  For  com  pen-  One  Year..  .  When  the  injury 

sationfor  any  '  *'  is  committed, 

other  injury  to 

‘  -  the  person.  ,  . 

^  (NOTES). 

Article  compared.  * 

_  ■ .  -  <  This  Article  is  the  same  as  Art.  14  of  the  old#Regulation;  it 
corresponds  with  Art.  22  of  the  Indian  Limitation  Act.  In¬ 
juries  to  personal  liberty  are  provided  for  in  Art.  14,  those  to 
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,  Art.  16  .] 

reputation  in  Arts.  16,  17  and  18;  and  Art.  15  relates  to'  im¬ 
mediate  or  consequential  injuries  affecting  a  man’s  limbs  or 
body  or  health,  in  the  Indian  Limitation  Act,  injuries  to  life 
are  provided  for  in  Arts.  20  and  21,  but  we  have  no  corres¬ 
ponding  provisions  in  our  Regulation.  Injury  to  the  person 
committed  by  some  animal  belonging  to  or  by  a  servant  of  the 
defendant,  comes  under  this  Article  (Mitra  4th  lid.  p.  820). 
Injury  caused  by  the  negligence  or  unskilfulness  of  professio¬ 
nal  men,  for  example,  by  a  surgeon  or  physician,  comes  undor 
this  Article  (Collet  on  Torts  Secs.  18  and  21). 

INDIAN  CASE  LAW. 

Suit  for  damages  for  assault. 

A  suit  for  damages  for  injury  to  reputation  and  mental  pain 
arising Aut  of  an  assault  is  governed  by  this  Article.  5. 1.  C.  124. 

10.  For  corapensa-  One  year  When  the  plaintiff 
tion  for  malicious  is  acquitted,  or  the 

prosecution.  prosecution  is  other¬ 

wise  terminated. 

(NOTES  ) 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  IS  of  the  old  Regulation;  it 
corresponds1  with  Art.  23  of  the  Indian  Limitation  Act. 

Malicious  prosecution— what  is. 

A  malicious  prosecution  is  to  put  the  Criminal  law  in  force 
against  a  person,  maliciously  and  without  reasonable  and 
probable  cause.  (Collet  on  Torts  Sec.  71.)  A  malicious  and 
illegal  arrest  in  a  civil  case  does  not  fall'under  this  Article. 
Article  14  may  apply  to  such  a  case. 

TRAVANCORE  CASE  LAW. 

Suit  brought  more  than  one  year  after  Magistrate's  order  bat 

Within  one  year  of  the  order  in  revision. 

Subramonian  Subramonian  Namboori  v.  Damodamn  Nara¬ 
yanan  Namboori.  39  T.  L.  R.  44=13  T.  L.  J.  15-F.  B. 

The  defendant  instituted  criminal  poceedingsin  a.sub-Magis* 
trate's  Court  charging  the  plaintiff  with  certain  offerees. 
The  Magistrate  discharged  the  plaintiff  on  32-12-1093, 
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The  defendant  presented  a  revision  petition  before  the  High 
Court  and  that  was  rejected  on  30  4-1095.  The  plaintiff 
brought  a  suit  for  damages  for  malicious  prosecution  on 
25-4-1096.  Held  that  since  the  suit  was  brought  more  than 
one  year  after  the  date  of  the  Sub-Magistrate’s  order,  it  was 
barred  under  Art.  15  of  the  Limitation  Regulation  (Art. 
16  N.  R.). 


INDIAN  CASE  LAW, 

(.u;  Malice. 

Malice  is  not  to  be  inferred  merely  from  the  acquittal  of  the 
plaintiff.  25.  B.  332;  4.  C.  W.  N.  781. 

(h)  Commencement  of  time. 

(1)  In  a  suit  for  damages  for  malicious  prosecution,  time 
begins  to  run  from  the  date  of  the  acquittal  and  not  from  the 
dismissal  of  a  revision  petition  to  the  High  Court  against  the 
acquittal.  23.  M.  24  —  9  M.  L.  J.  1 33. 

(2)  If  an  accused  person  is  convicted  by  a  Magistrate,  but 
is  acquitted  on  appeal,  the  date  of  the  acquittal  on  appeal  will 
be  the  starting  point  for  limitation.  20  C.  41. 

(ej  Burden  of  proof. 

The  onus  lifeS  ou  plaintiff  of  showing  malice  and  that  no 
probable  and  reasonable  cause  existed.  It  is  also  essential 
fer  plaintiff  to  prove  either  that  he  was  acquitted  upon  the 
prosecution  or  that  the  prosecution  in  some  other  manner 
lei/dtty  terminated  in  his  favour,  25  B  332  P.  Cq  30  C.  872  P.  C. 
6.  I.  C.  675. 

(d)  Malicious  prosecution  of  a  civil  suit. 

No  action  will  lie  for  malicious  prosecution  of  a  civil  suit. 
42.  O.  550, 

e)  What  .amounts  to  malicious  prosocution. 

The  mere  giving  of  information  to  tho  Police  unless  the 
Magistrate  takes  oogniaanoe  of  an  offence  is  not  enough, 
though  it  may  be  a  cause  of  action  for  libel  or  slander.  24.  A, 
368. 

(f)  A  corporation— action  agaiust  for  malicious  prosecution. 

A  corporation  or  a  limited  company  is  capable  of  malice  in 
adegal  sense  and  an  action  for  malicious  prosecution  will  lie 
against  it,  1,  Q.  B.  392. 
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Arts.  17  &  I  8.] 

17.  For  compensa-  One  year.  When  the  libel  is 
tion  for  libel.  published. 

(N0TBS). 

Article  compared. 

This  Article  is  the  same  as  Art.  16  of  the  old  Regulation 
and  it  corresponds  with  Art.  24  of  the  Indian  Limitation 
Act. 

Libel. 

“A  libel  consists  in  the  malicious  publication  of  a  false  and 
defamatory  statement,  expressed  in  printing  or  writing,  or  by 
signs,  pictures,  etc.,  tending  to  injure  the  reputation  of  an* 
other  and  thereby  exposing  such  person  to  public  hatred, ^con¬ 
tempt  or  ridicule.”  (Hilliard  p.  267  ;  Oollet  on  Torts  Sec.  84). 

Wlnit  amounts  to  publication. 

If  a  man  writes  a  libel  and  puts  it  into  his  desk,  this  is  no 
publication  of  it.  But  the  moment  he  delivers  a  libel  from 
his  hands  .and  ceases  to  have  control  over  it,  the  uttering  of 
publishing  cf  the  libel  is  complete.  But  if  the  libellous  matter 
is  contained  in  a  private  letter  to  the  plaintiff  and  delivered  to 
him  only,  it  is  no  publication.  But  to  send  Such  a  letter  to  a 
man’s  wife  is  publication.  (Collet  on  Torts  Sec.  86).  The  mere 
printing  of  a  libel  is  not  necessarily  publishing  it. 

The  words  “when  the  libel  is  published”  do  not  mean  when 
the  libel  is  first  published.  The  plaintiff  may  compute  the 
period  of  limitation  from  any  publication  of  the  libel.  Every 
publication  gives  a  fresh  starting  point  of  limitation. 

INDIAN  CASE  LAW. 

(a)  Proof  of  sale  of  libellous  matter. 

Proof  of  the  sale  or  delivery  of  one  copy  of  the  libel  within 
one  year  of  the  suit  will  negative  the  plea  of  limitation. 
14,  Q.B.  185. 

(b)  Action  for  repetition  of  libel. 

The  recovery  of  damages  against  ono  journal  is  no 
bar  to  a  suit  against  another  fora  repetition  of  the  Jibel 
12.  B.  167. 

IS,  For  compensa-.  On®  year.  When  the  Words  are 

tion  for  slander.  spoken,  or*  if'  the 

Word  s  are-  -rto'IS 
actionable  in-fhem- 
selves*  when  the 

.  ■  special  da  mage 

plained,  of  r-es. tilt's. 

1  («Ni) 
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Article  compared. 

This  Article  is  the  same  as  Art.  17  of  the  old  Regulation; 
it  corresponds  with  Art.  25  of  the  Indian  Limitation  Act.  The 
period  of  limitation  under  this  Article  runs  from  the  date 
of  publication  and  not  when  the  plaintiff  has  knowledge  of  it. 
If  the- words  are  actionable  per  ae. ,  time  runs  from  speaking  of 
the  words,  but  if  the  words  are  not  actionable  per  tie,  then  it 
runs  from  happening  of  the  special  damage.  To  call  a  tradesman 
a  bankrupt,  a  physician,  a  quack;  or  a  lawyer,  a  knave;  or  to  say 
ot  a  Magistrate  that  lie  is  partial  and  corrupt,  is  sufficient  even 
under  the  English  law,  to  give  a  cause  of  action  without 
tpecial  damage.  Impeaching  a  nurn  of  some  punishable  crime, 
or  charging  him  with  having  a  disease  tending  to  exclude 
.him  from  society,  is  also  actionable  per  «e. 

ENDIAN  CASE  LAW. 

W  False  report  to  1  lie  Felice. 

A  false  report  to  the  Police  of  a  defamatory  character  may 
be  a  slander  and  the  cause  of  action  for  a  suit  for  damages 
for  preferring  such  a  report  would  run  from  the  dato  of  the 
report.  24,  A.  368. 

(b)  Special  damage. 

If  the  words  are  not  actionable  per  nan,  time  runs  from  the 
happening  of  the  special  damage.  Rof.  28.  C.  452;  26.  0.  653 
F.  B.;  8.  M.  175;  34.C.48. 

19.  For  Cotnpensa-  One  year  When  the  loss 
tion  for  loss  of  occurs, 

service  occasion- 
-  ed  by  the  seduc¬ 
tion  of  the  plain¬ 
tiff’s  servant  of 
daughter. 

(N  (fifes* 

General. 

Article  compared. 

There  is  no  corresponding  Article  in  the  old  Regulation. 

This  Article  (19)  corresponds  with  Art.  26  of  the  Indian 

Limitation  Act. 

Seduction. 

Seduction  includes  (1)  procuring  to  depart  from  service,  (2) 
harbouring  one  who  has  wrongfully  quitted  service,  and  (3) 
debauching  a  servant  or  daughter.  (Underhill  on  Torts  p.  185. 
The  first  case  may  fall  under  the  next  Article, 
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[  Arts,  20  &  2  I . 

INDIAN  CASE  LAW. 

Seduction  of  plaintiff’s  daughter. 

An  action  for  compensation  for  seduction  of  plaintiff’s 
daughter  is  founded  upon  the  loss  of  service  the  parent  is 
supposed  hy  a  fiction  to  have  a  legal  right  or  interest.  The 
action  is  in  substance  brought  to  repair  the  outrage  alone  to 
parental  feeling.  4.  A.  97. 

20.  For  eompensa-  One  year.  The  date  of  the 
tion  for  inducing  breach, 

a  person  to  break 
a  contract  with 
the  plaintiff. 

(NOTES). 

General. 

Article  compared. 

There  is  no  corresponding  provision  in  the  old  Regulation, 
This  Article  is  the  same  as  Art.  27  of  tho  Indian  Limitation 
Act. 

INDIAN  CASE  LAW. 

For  Inducing  a  person  to  break  a  contract  with  plaintiff. 

Hiring  the  plaintiii’s  servant  which  induces  a  breach  of  con¬ 
tract  comes  under  this  Article.  This  question  has  been  dis¬ 
cussed  in  the  luminous  judgment  of  Beaman  J.  in  39  B.  682, 


Ref.  also  41.  B.  137. 

For  corapensa-  One  year. 

The  date  o’f  the 

tion  for  an  il¬ 

distress. 

legal,  irregular  or 

* 

excessive  dis- 

tress- 

(NOTES). 

General. 

Article  compared. 

This  is  a  new  Article.  There  is  no  corresponding  provision 
in  the  old  Regulation.  This  Article  is  the  same  as  Article  28 
of  the  Indian  Limitation  Act. 

Distress. 

“Distress”  is  a  taking  without  legal  process,  of  a  personal 
chattel,  for  the  redressing  of  an  injury,  the  performance  of  a 
,  duty, or  the  satisfaction  of  a  demand.  It  is  an  extra-judicial  re¬ 
medy  which  may  be  had  by  the  mere  act  of  the  party  entitled  tq 
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distrain.  It  is  not  .one  of  those  remedies  which  are  to  be  ob¬ 
tained  by  application  to  the  Courts  of  justice. 

A  suit  against  a  Municipality  for  damages  for  illegal  issue  of 
warrant  of  distraint  and  the  subsequent  distraint  is  within 
this  Article. 

22.For  corapansation  One  year.  The  date  of  the 
for  wrongful  sei-  seizure, 

zure  of  the  mo¬ 
vable  property 
under  legal  pro¬ 
cess. 

("NOTES). 

General, 

Article  compared. 

This  Article  is  the  same  as  Article  18  of  the  old  Regulation. 
It  is  not  affected  by  Articles  8  and  £>.  This  Article  is  the  same 
as  Article  29  of  the  Indian  Limitation  Act 

TRAVANCORE  CASE  LAW. 

A,  Article  applicable. 

Suit  for  damages  on  account  of  wrongful  attachment  and  seizure 
of  property. 

Varid  Savanar  v.  Anthani  VacM.  9.  T.  L.  R.  135. 

A  suit  for  damages  consequent  on  a  wrongful  attachment 
and  seizure  of  property,  before  judgment,  is  subject  to  the  limit¬ 
ation  of  one  year  under  Article  18  (Art.  22  N.  R.)  of  the  Limit¬ 
ation  Regulation. 


*  B.  Article  not  applicable. 

(a)  Suit  for  the  recovery  of  specific  movable  property. 

Aiyan  Peramal  Asari  v.  Chinnatchy  Valliamma  and  the  Dewan 
of  Trckoancore.  27,  T.  L.  R.  175. 

On'  a  false  complaint  of  theft  of  jewels  by  first  defendant 
against  plaintiff,  certain  articles  were  taken  from  her  and  left 
in: the  Police  station;  During  the  pendency  of  the  criminal 
case,  th'e  articles  were  taken  away  by  rioters,  and  the  case 
.  against  the  plaintiff  was  subsequently  thrown  out  as  false  in 
1083.  The  plaintiff  brought  a  suit  in  1085  against  the  first 
defendant  and  the  Sirkar,  the  second  defendant,  for  the  recovery 
of  the  thondy  articles.  The  first  defendant  set  up  the  plea 
pf  limitation  under  Art,  18  (Art,  22  N.  R.)  and. also  exemption 
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from  liability  on  the  ground  that  the  propefty  was  lost  when 
in  the  oustody  of  the  Sirkar,  while  the  latter  pleaded  due  care 
and  caution  and  consequent  non-liability.  Held  that  Art.  18 
had  no  application,  for  it  referred  only  to  suits  for  compensation 
for  wrongful  seizure  of  movable  property  under  a  legal  process. 
But  this  suit  was  one  not  for  compensation  but  tor. the  recovery 
of  the  specific  movable  property  taken  from  the  plaintiff’s  pos. 
session.  The  present  suit,  therefore,  fell  within  Article  34  (Art  37 
N.  R.)  and  not  Art.  18.  (See  Article  37  infra). 

00  Seizure,  of  articles  in  excess  of  authority— sen  roll  under 

Sec.  22  of  the  Abkart  Regulation. 

Kannan  Kachu kunju  v.  Sirkar.  12.  T.  L.  R.  95. 

Under  Sec.  22  of  the  Abkari  Regulation  (1  of  1054)  a  Police 
Inspector  may, on  a  complaint  or  on  information  that  unautho¬ 
rised  distillation  and  sale  of  arrack  is  being  carried  on  in  a 
house  in  which  the  sale  or  manufacture  of  liquor  is  licensed 
under  the  Regulation,  enter  into  and  search  such  house,  even 
without  a  warrant  from  a  Magistrate.,  The  section  however 
does  not  expressly  authorise  the  seizure  of  any  articles.  A 
party  injured  by  such  seizure  in  excess  of  authority,  has  a  clear 
right  to  proceed  against  the  Sirkar  or  the  public  servant  for 
damages.  Such  suit  for  damages  is  governed  not  by  Article  18 
(Art.  22  N.  R.)  of  the  Limitation  Regulation,  but  by  Sec.  28  of 
the  Abkari  Regulation  which  restricts  the  right  of  suit  to  six 
months  from  the  date  of  accrual  of  the  cause  of  action. 

[a)  Suit  for  damages  for  wrongful  seizure  and  sale  of  plaintiff's 

cargo  boat. 

The  Dewan  of  Travavcore.  v.  Kerulan  Gomndan,  S.  D.  II 
p.  19  (22). 

The  Revenue  officers  seized  and  sold  a  cargo  boat  belonging 
to  the  plaintiff  under  the  Revenue  Recovery  Regulation  (I  of 
1068)  for  alleged  defalcation  in  a  salt  bank-sball  in  which  he 
was  a  Masapady.  Held  that  a  suit  by  plaintiff  for  damages  for 
wrongful  seizure  of  the  boat  was  governed  by  the  three  years’ 
rule  under  Art.  34  (Art.  37  N,  R )  of  the  Limitation-  Regulation 
and  not  by  Art.  18  (Art.  22  N.  R.)  thereof  which  applied  only 
to  the  seizure  of  movables  under  cover  of  a  legal  process. 
Held  alsu  that  the  seizure  in  this  case  was  Illegal  as  this  was 
not  a  case  of  “arrears  of  public  revenue”  or  of  “advances  made 
by  Government  for  purposes  connected  with,  revenue  or  for 
providing  labour  or  supplies,”  (See  Article  37  inffrT)1- 
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[Art.  22 

UNJKEPORTED  CASE  LAW. 

Suit  for  recovery  of  money  wrongfully  drawn  from  court. 

S.  A.  306  of  1090. 

A  obtained  a  decree  against  B  and  assigned  it  to  plaintiff. 
C,  the  holder  of  a  decree  against  A  attached  the  decree-debt 
and  withdrew  some  money,  from  court.  A  suit  for  the  recovery 
of  the  amount  was  held  to  be  governed  by  Art.  18  (Art.  22  N.  R.:) 
of  the  Limitation  Regulation. 

INDIAN  CASE  LAW. 

(a)  Conditions  necessary. 

The  conditions  necessary  for  a  suit  to  fall  under  this  Article 
are: — (a)  a  wrongful  seizure,  (b)  the  seizure  of  movable  pro¬ 
perty,  (c)  under  legal  process  and  (d)  loss. to  plaintiff  in  con¬ 
sequence.  7.  C.  W.  N.  520. 

(b)  Value  of  goods  seized. 

This  Article  applies,  whether  the  compensation  claimed  is 
for  damages  consequent  on  the  wrongful  seizure  or  whether 
it  is  only  claimed  as  the  value  of  the  goods  seized,  23.  M.621, 
(626) 

(<■)  What  is  seizure. 

The  word  “seizure”  is  not  confined  to  taking  actual  physical 
possession  of  property.  The  affixing  of  a  seal  in  execution  of  a 
warrant  of  attachment  to  the  outer  door  of  a  godown  or  ware¬ 
house  in  which  goods  are  stored  is  sufficient  to  constitute 
wrongful  seizure  under  the  Article.  27,  M.  346. 

■(d)  Suit  by  defeated  claimant. 

The  plaintiff  after  having  unsuccessfully  proceeded  under  the 
claim  sections  of  the  C.  P.  C.  sued  the  defendant  for  the  return 
of  the  sale  proceeds  realised  by  the  sale  of  property  which  the 
plaintiff  alleged  was  his  and  had  been  wrongfully  attached. 
Held  that  the  suit  as  to  limitation  was  governed  by  Art.  29  of 
the  Indian  Limitation  Act.  (Art.  22  N.  R.)  9. 1.  0.  773. 

{«)  Suit  for  compensation  for  unlawful  attachment  before  Judg¬ 
ment.  , 

A  suit  for  compensation  for  unlawful  attachment  before  judg¬ 
ment  of  a  shop  belonging  to  the  plaintiff  is  governed  by 
this  Article  and  the  limitation  begins  to  run  from  the  date  of 
the  attachment.  29.  A  615.  So  also  in  the  case  of  attachment 
in  execution,  the  period  runs  from  the  original  attachment, 
42.  C.  85*  . 
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Arts.  23  &  24  .] 

(C)  Suit  for  money. 

(1)  A  suit  for  money  wrongly  taken  under  a  decree  is  a  suit 
for  compensation  falling  under  this  Article,  even  though  a 
claim  is  added  for  damages  for  loss  or  gain  or  interest  upon 
the  money.  8.  B.  17. 

(2)  Money  paid  by  order  of  Court  is  not  money  seized  by 
order  of  Court.  11.  M.  345. 

23.  Against  a  carrier  One  year.  When  the  loss  or 

for  compensation  injury  occurs, 

for  losing  or  in¬ 
juring  goods.  - 

(NOTES). 

General. 

Article  compared. 

Same  as  Article  19  of  the  old  Regulation,  except  that  the 
period  of  limitation  under  the  new  article  ha?  been  reduced  to 
one  year.  It  corresponds  with  Art.  30  of  the  Indian  Limitation 
Act.  Under  this  Article  the  onus  of  proof  is  on  the  defendant 
to  show  that  the  suit  is  time-barred. 

INDIAN  CASE  LAW. 

Mis-delivery  of  goods. 

When  there  is  a  mis-delivery  i.  e.,  delivery  of  goods  to  some 
one  not  entitled,  the  case  seems  to  be  covered  by  Art.  30.  (Art. 
23  N.  R.).  19.  B.  159, 

24.  Against  a  cairier  One  year.  When  the  goods 

for  compensation  ought  to  be  deli- 

for  non-delivery  ,  vered. 

of,  or  delay  in  de¬ 
livering,  goods. 

(notes;. 

General. 

Article  compared. 

This  Article  is  the  same  as  Art,  20  of  the  old  Regulation, 
But  the  period  of  limitation  has  been  reduced  from  two  years  to 
one  year.  Then  again  the  old  Article  did  npt  provide  for  compen¬ 
sation  for  non-delivery  of  goods.  This  Article  corresponds  with 
Art.  31  of  the  Indian  Limitation  Act.  Articles  23  and  24  are 
restricted  to  suits  brought  by  the  consignee  himself  and  they 
have  no  application  to  suits  by  the  consignor.  Article  103  may 
apply  to  the  Jatter  case,  A  suit  against  a  Railway  Company 
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Art.  25  .] 

for  compensation  for  non-delivery  of  goods  whether  the  failure 
to  deliver  is  tortious  or  is  due  to  a  breach  of  contract  is  governed 
by  this  Article.  Phis  Article  applies  to  private  carriers  as 
well  as  to  common  carriers  such  as  a  Railway  Company. 

ENDIAN  CASE  LAW, 

(a)  Carrier. 

A  ‘  carrier”  is  a  person  who  has  received  goods  for  the  pur¬ 
pose  of  carrying  them  from  one  place  to  another  for  reward 
or  hire.  45.  I.  C.  485, 

(b)  Burden  of  proof. 

Under  Articles  30  and  31  (Arts.  23  &  24  N.  R.)  the  onus  of 
proof  is  on  the  defendant  to  show  that  the  suit  is  time-birred 
by  reason  of  the  loss  having  occurred  more  than  one  year  be¬ 
fore  suit,  (vide  Art.  30  of  the  Indian  Limitation  Act  corres¬ 
ponding  to  Art.  23  N.R  )  or  that  the  goods  ought  to  have  been-' 
delivered  more  than  one  year  before  suit  (Art.  24  of  the  Indian 
Limitation  Act  corresponding  to  Art  24  N,  RJ.  7  B.  478; 
45.  I.  O.  173  ;  23.  M.  L.  J.  511. 

From  the  fact  of  non-deliverv  of  the  goods  on  a  certain  dato( 
it  cannot  be  inferred  that  the  loss  of  the  goods  occurred  on 
that  date. 

(o)  Acknowledgment  of  non-delivery. 

A  letter  by  the  defendant  (carrier)  acknowledging  non-deli¬ 
very  is  a  sufficient  acknowledgment  to  enlarge  the  period. 
26.  B,  562;  2.  C.  W.  N.  790. 

PART  IV.— TWO  YEARS. 

25.  Against  one  who,  Two  years.  When  the  perver* 

having  a  right  to  •  sion  first  becomes 

use  property  for  known  to  the  per- 

specific  purposes,  son  injured  there- 

perverts  it  to  by, 

other  purposes. 

(.VOTES). 

General, 

Article  compared.  . 

This  Article  is'the  same  as  Article  21  of- the  old  Regulation 
and  Art.  32  of  the  Indian  Limitation  Act.  The  knowledge  of 
- 'plaintiff  regarding  perversion, is  essential.  Plaintiff  must 
'establish  that  the  suitis  within  time  by  showing  that  it  is 
brought  within  two  years  of  his  knowledge  of  the  perversion. 
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Art.  26.  ] 

INDIAN  CASE  LAW. 

Misuse  of  land  by  tenant. 

When  a  tenant  uses  the  land  in  a  manner  rendering  it  unfit 
for  purposes  of  the  tenancy,  a  suit  to  eject  him  on  that  ground 
falls  -within  this  Article.  26.  C.  564  F.  B.;  24,  C.  160  ;  33.  I.  C. 
923;  30.  C.  1063. 

26.  For  compensa¬ 
tion  for  any  mal¬ 
feasance,  mis¬ 
feasance  or  non¬ 
feasance  inde¬ 
pendent  of  con¬ 
tract  and  not 
herein  specially 
provided  for. 


Article  compared. 

This  Article  is  the  same  as  Art.  24  of  the  old  Regulation. 
But  in  the  old  Regulation  the  word  “wrong”  is  used  for  the 
words  “malfeasance,  misfeasance  or  non-feasance”.  This 
Article  corresponds  with  Art.  36  of  the  Indian  Limitation  Act, 
Scope  of  the  article. 

This  Article  is  a  general  article  for  suits  for  compensation 
for  all  possible  acts  or  omissions  commonly  known  as  torts 
(i.  e.,  wrongs  independent  of  contract)  which  are  not  provided 
by  other  articles. 

Torts,  what  are. 

Torts  are  considered  as  of  three  kinds,  viz.,  non-feasance,  or 
the  omission  of  some  act  which  a  man  is  in  law  bound  to  do  \ 
misfeasance  being  the  improper  performance  of  some  lawful 
act;  and  malfeasance  being  the  commission  of  sopie  act  which 
is  in  itself  unlawful.  Torts  to  the  person  or  reputation  as 
well  as  some  other  torts  of  a  guust-personal  character  are 
governed  by  the  one  year’s  rule  (See  Arts.  14  to.  20);  Most 
instances  of  torts  to  movable  and  immovable  properties  are 
-governed  by  the  three  years’  rule  (See  Arts.  27,  32,  36,  37), 
Torts  not  coming  under  these  or  other  special  Articles  are 
governed  by  this  Article  (26).  For  instance,  suits  for  damages 
for  loss  of  ship  t^y  collision,  for  compensation  for  obstructing 


Two  years.  When  the  malfea¬ 
sance,  misfeasance 
or  non-feasance 
takes  place 


(NOTES). 

General, 
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Art.  26  .] 

easements  other  than  those  mentioned  in  Arts.  27  and  28,  for 
polluting  water,  for  carrying  on  a  noxious  trade,  for  abduction  j 
adultery,  etc.,  are  governed  by  this  Article  (26 A 

N.  B.  Articles  22  and  23  of  the  old  Regulation  regarding 
suits  to  recover  a  wife  and  for  restitution  of  conjugal  rights 
are  omitted  in  the  new  Limitation  Regulation. 

TKAVANCOKE  CASE  LAW. 

Suit  agaiust  Sirkar  regarding  an  act  done  by  it  in  its  capacity  as 

manager  of  a  temple. 

Net  ray  ana  Vadhyar  Sundara  Iyer  v.  The  Deiuan  of  Travan- 
core.  S.  D.  I.  76. 

A  suit  for  the  recovery  of  the  sum  realised  by  Government 
in  its  assertion  of  right  as  the  manager  of  a  temple  is  governed 
by  Art.  24  (Art.  26  N.  RJ  and  not  by  Article  10  ( Art:  11  N.  R.), 
of  the  Limitation  Regulation.  ("See  article  11  supra). 

INDIAN  CASE  LAW. 

(a)  Scope  of  <lie  article. 

This  Article  should  not  be  applied  if  any  other  more  speci¬ 
fically  worded  article  applies  to  a  case.  45.  I.  C.  414.  Ref. 
also  35. 1.  C.  98;  36.  C.  141;  25.  C.  692  F.  B. ;  57.  I.  C.  375; 
30.  I.  C.  840  F.  B. 

(b)  Compensation  for  mental  distress. 

A  claim  for  compensation  for  mental  distress  and  loss  of 
dignity  caused  by  wrongful  deprivation  of  an  office  is  within 
this  article.  45. 1.  C.  414. 

fto)  Siiit  for  damages  for  loss  of  ship  by  collision. 

A  suit  (founded  on  defendant’s  negligence)  to  recover 
damages  caused  by  a  collision  is  within  Article  36  (Art.  26 
N.  R,).  11.  B.  133.;  17.1.0,906. 

(d)  Suit  by  mortgagor  for  damages. 

A  mortgagor’s  8uit,  after  redemption,  for  compensation  for 
damages  against  mortgagee  is  governed  by  this  article . 
43. 1.  C.  6, 

tte)  Burden  of  proof. 

Where  the  defendant  sets  up  a  statutory  bar  under  this 
article  the  burden  of  showing  that  the  suit  comes  clearly 
under  this  article  rests  on  him.  25.-G.  692  F.  B. 

Cf  j  •  Compensation  for  attachment  before  judgment. 

A  suit  for  damages  as  compensation  for  an  attachment 
before  judgment  would  be  governed  by  this  Article.  6.  B.  L.  .R 
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Arts.  27,  28  4  29  ] 

PART  V.— THREE  YEARS. 

27.  For  compen-  Three  years.  The  date  of  the  ob- 

sation  for  ob-  struetion. 

structing  a  way 

or  a  water-course 

(N9TES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  25  of  the  old  Regalation, 
except  that  the  words  "damages  or”  before  the  word  “com¬ 
pensation”  are  omitted  in  the  new  Article.  This  Article  oor- 
^  responds  with  Art.  37  of  the  Indian  Limitation  Act.  Suits  for 
obstructions  and  disturbances  of  other  easements  than  those 
mentioned  in  this  Article,  such  as,  right  to  light  or  air,  are  not 
specially  provided  for,  and  Article  26  will  apply  to  suits  for 
compensation  in  such  cases. 

28.  For  compensa-  Three  years.  The  date  of  the  diver- 

tiou  for  diver-  sion. 

ting  a  water¬ 
course. 


(NOTES). 

General. 

Article  compared. 

Same  as  Art.  26  of  the  old  Regulation  and  Art.  38  of  the 
Indian  Limitation  Act. 

INDIAN  CASE  LAW. 

Suit  for  compensation  for  obstruction  or  diversion  of  way  or. 
water-course. 

An  obstruction  under  Art.  37  (Art.  27  N.  R.)  or  a  diversion 
under  Article  38  (Art.  28  N.  R.)  of  a  way  or  water-course 
is  a.  continuing  cause  of  action,  and  a  suit  for  compensation 
for  such  obstruction  would  not  be  barred  even  though  brought 
more  than  three  years.  6.  C.  394  P.  C. 

29.  For  compensa- Three  years.  The. date  ef  the  taxa¬ 
tion  for  trespass  pass.  1  > 

upon  immovable 
property, 
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F  Art,  30. 


(NOTES). 

Article  compared. 

Same  as  Art,  27  of  the  old  Regulation  and  Art.  39  of  the 
Indian  Limitation  Act, 

Even  a  trespass  under  colour  of  legal  process  comes  under 
this  Article.  So  a  wrongful  attachment  of  immovable 
bropsrty,  (i,  e.  standing  crops)  may  come  within  this  Arftcle. 
Cases  of  trespass  to  movable  property  are  not  within  this 
article  but  they  will  be  governed  by  some  other  article  viz., 
Arts.  21,  22,  26,  36  and  37. 


INDIAN  CASE  LAW. 

(a)  Trespass— what  is. 

Trespass  doe$  not  merely  consist  of  an  unlawful  entry  upon 
another’s  land.  It  includes  mischief  which  the  trespasser 
commits  after  entry.  23.  M.  L,  J.  618. 

(b)  Commencement  of  time. 

The  period  runs  from  the  time  trespass  is  committed. 
Where  a  surveyor  of  highways  wrongfully  encroached  upon 
private  property  by  building  a  wall,  time  ran  from  the  com¬ 
mencement  of  the  building,  as  the  encroachment  was  then 
complete.  When  more  than  the  statutory  time  had' elapsed 
since  the  committing  of  a  trespass  by  cutting  down  trees,  an 
action  could  not  be  maintained  for  produce  of  trees  which  had 
been  sold  within  the  period.  2.  Ch.  628. 

(o)  Trespass— continuing  wrong. 

The  trespass  continues  so  long  as  the  unlawful  entry  lasts. 
6.  M.  176. 

(d)  Suit  for  damages  for  cutting  and  carrying  away  crops. 

A  shit  for  damages  for  cutting  and  carrying  away  crops 
comes  under  this  Article  ;  such  a  suit  being  one  for  compen¬ 
sation  for  trespass  on  immovable  property.  25.  0.  692  F.  B. 

30.  For’  compensa-  Three  years.  The  date  of  the  in- 
tion  for  infring-  fringement. 

ing  copyright  or 
any  other  exclu- 
gsive  privilege. 

'  \  (NOTES). 


Article  compared. 

This  Article  is  the  same  as  Art.  28  of  the  old  Regulation 
ftfld  Art.  49  of  the  Indian  Limitation  Act,  A  “patent”  right 


Reg.  VI  of  1100  (travancore  limitation  regulation).  265 

Art.  30.] 

in  respeot  of  a  new  manufacture  is  an  exclusive  privilege  like 
“  copyright  ”.  Rights  to  trade-marks  and  trade-names  are  also 
exclusive  rights.  Such  rights  are  in  a  certain  sense  property. 
Infringements  of  trade-marks  and  trade-names  are  governed 
by  this  Article.  The  editor  of  legal  reports  has  a  copyright 
in  his  own  marginal  notes.  (Collet  on  Torts  Sec.  234). 

A  bona  fids  abridgment  or  the  bona  fide -a se  of  the  same  com¬ 
mon  materials  in  the  composition  of  another  book  is  not  an 
invasion  of  copyright.  But  abridgments  are  not  favoured  and 
whether  an  abridgment  is  a  piracy  or  not  depends  not  only 
on  the  quantity,  but  the  value  of  the  matter  extracted ;  and 
if  the  result  is,  in  effeot.  to  substitute  the  one  work  for  the 

*  other,  it  is  a  piracy.  (Collet  on  Torts  Seo.  234), 

TRAVANCORE  CASE  LAW. 

Suit  for  damages  for  infringement  of  copyright. 

Kesava  Pillai  liamakrishna  Pillai  v.  V.  Raman  Unntthan. 

2  T.  L.  J.  344. 

The  suit  was  for  damages  for  infringement  of  plaintiff’s  copy¬ 
right  in  a  book  called  “  Bala  Bodhini.”  The  plaintiff  alleged 
that  the  defendant  printed  without  his  knowledge  and  consent 
4,000  copies  of  the  third  edition  of  the  said  book  in  the  defen¬ 
dant’s  Printing  Press  at  Quilon  and  offered  them  for  sale  in 
Trivandrum  in  Edavom  1080.  The  suit  was  filed  in  Edavom 
1083.  It  was  contended  inter  alia  by  .the  defendant  that  the 
suit  was  barred  by  limitation,  as  the  plaintiff  did  not  come  to 
Court  within  twelve  months’  period  prescribed  by  Sec.  5  of  the 
Copyright  Regulation.  .  Held  that  the  word  “complaint”  in 
Sec.  5  of  the  Copyright  Regulation  had  reference  only  to 
Criminal  proceedings,  and  that  the  period  of  twelve  months 
fixed  in  that  Section  applied  only  to  such  proceedings,  and  not 
to  Civil  suits;  that  the  limitation  for  suits  for  compensation  for 
the  infringement  of  copyright  was  three  years  as  provided  for 
in  Art.  28  (Art.  30  N.  R.)  of  the  Limitation  Regulation,  II  of 
1062.  This  suit  brought  within  three  years  was,  therefore,  not 
barred  by  limitation. 

INDIAN  CASE  LAW. 

Copyright. 

“  Copyright  ”  means  the  exclusive  liberty'  of  printing  or 
otherwise  multiplying  copies  of  any  subject  to  which  the  w;ord 
Is  applied.  It  is  a  different  thing  fronq  the  proprietory  righi  of 
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every  man  to  his  own  literary  composition.  It  is  a  statutory 
right.  Translating  the  plaintiff’s  book  is  not  infringing  his 
oopyright,  19.  B.  557. 

31.  To  r  e  s  t  r  a  i  n  Three  years.  When  the  waste  be- 

waste.  gins. 

(notes;. 

General. 

Article  compared. 

This  article  is  the  same  as  Art.  29  of  the  old  Regulation  and 
Art.  41  of  the  Indian  Limitation  Act.  It  governs  suits  for 
injunctions  to  restrain  waste,  whereas  Art.  26  prescribes  the 
period  of  limitation  for  suits  for  compensation  for  waste. 

“  Waste  "  is  any  considerable  spoil  or  destruction  in  houses, 
wards,  garden^,  trees,  lands,  etc.,  by  a  lessee,  a  life-tenant,  a 
mortgagor  or  mortgagee  in  possession,  a  co-sharer  etc.  (See 
Collet  on  Torts  Sec.  218.) 

Under  this  Article,  time  runs  when  the  waste  begins,  not¬ 
withstanding  the  circumstance  that  it  is  a  continuing  wrong. 

32,  For  •  compensa-  Three  years.  When  the  injunction 

tion  for  injury  ceases. 

caused  by  an  in¬ 
junction  wrong¬ 
fully  obtained. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  30  of  the  old  Regulation  and 
Art  42  of  the  Indian  limitation  Act.  When  damages  have 
been  awarded  under  Sec.  75  of  the  new  C.  P.  0.  for  an 
ad  interim  injunction  wrongfully  obtained,  no  suit  for  compen¬ 
sation  contemplated  by  this  Article  lies  in  respect  of  the  issue 
of  such  injunction. 

JNDIAJS  CASE  LAW. 

Suit  for  damages  for  wrongfully  obtaining  an  injunction. 

Where  in  a  suit  by  an  attaching  creditor  under  0.  21'  r.  63 
ot  the  C.  P.  C.  (C.  21  r.  62  of  our  new  Code)  an  injunction 
was  issued  maintaining  the  attachment,  a  suit  by  the 
claimant-defendant,  after  the  disposal  of  the  above  suit  in  his 
favour,  for  damages  for  the  wrongful  attachment,  would  be 
governed  by  Art.  42  (Art,  32  N.  fy)  and  not  by  Art,  29  (Art.  2? 
2ST.  R.).  24.  A.  146, 
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Arts.  33  &  34.] 


33.  To  compel  a  re-  Three  years.  The  date  of  the  pay- 
fund  by  a  person  ment  or  distiibution. 

to  whom  an  exe¬ 
cutor  or  adminis¬ 
trator  has  paid 
a  legacy  or  dis¬ 
tributed  assets 
under  the  law  for 
the  time  being  in 
force  relating  to 
Probate  and  Ad¬ 
ministration. 

(NOTES 

Article  compared. 

There  is  no  corresponding  Arti 
This  Article  is  substantially  the 
Indian  Limitation  Act.  A  credito 
the  estate  of  a  deceased  person  may,  follow  the  assets  or  any 
part  of  them  in  the  hands  of  the  persons  who  may  have  re¬ 
ceived  the  same  from  the  executor  or  administrator. 


34.  By  a  ward  who  Three  years.  When  the  "ward  at- 
has  attained  tains  majority, 

majority,  to  set 
aside  a  transfer 

of  property  by  . 

his  guardian. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  31  of  the  old  Regulation. 
But  in  column  one  instead  of  the  word  “sale”  the  word 
“transfer"  has  been  substituted.  It  corresponds  with  Art.  44 
of  the  Indian  Limitation  Act.  ♦ 

“  Guardian  ”  in  the  Article  will  include  both  de  jure  and 
de  facto  guardian.  The  word  “transfer”  in  Art.  34  is  quite 
unqualified.  Art.  122  expressly  refers  to  a  transfer  for  valuable 
consideration  and  therefore  it  would  seem  that  even  a  volun¬ 
tary  alienation  (e.g.,  gift)  by  a  guardian  must  novy  be  set  aside 
within  three  years.  It  is  doubtful  whether  .such  a  result  was 
contemplated  by  the  Legislature, 

Under  the  Indian  Limitation  Act  of  1877  it  was  held  that 
the. word  “  sale "  in  the  Article  did  not  include  the  case  of 
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mortgage  or  lease.  Hence  in  Art.  44  of  tbe  Indian  Limitation 
Act  of  1908,  the  word  “  transfer”  has  been  substituted  for  the 
word  “sale”  in  order  to  cover  such  cases  as  well.  The  very 
same  change  has  therefore  been  adopted  by  our  Legislature  in 
Art.  34.  The  result  of  this  change  is  that  now,  in  a  case  of 
mortgage  by  a  guardian  after  lapse  of  three  years,  the  plaintiff 
will  be  precluded  from  impeaching  the  mortgage.  But  this 
Article  will  not  preclude  him  from  suing  for  redemption 
within  the  ordinary  period  of  12  years. 

TRAVANCORE  CASE  LAW. 

(a)  Sait  by  junior  members  to  set  aside  a  sale  deed  and  a  sam- 
matoxn  deed  executed  on  their  behalf  also. 

Chinnan  Parameswaran  v.  Ncirayani  Parmthi.  16.  T.L.J.  260. 
The  plaintiffs,  the  junior  members  of  a  Nair  Tarwad,  insti¬ 
tuted  a  suit  for.the  cancellation  of  a  sale  and  sammatom  deed 
executed  in  favour  of  the  first  defendant  and  the  deceased 
mother  of  defendants  2  to  4,  on  21-5-1081  by  defendants  5  and 
8  and  their  deceased  sister,  on  their  own  behalf  and  as  the 
guardians  of  their  children,  defendants  6  and  7  and  another 
deceased,  for  the  two  items  of  the  plaint  properties  and  also 
for  the., .recovery  of  possession  of  the  properties  with  mesne 
profits,  on  the  grounds  that  the  deed  was  executed  in  fraud  of 
the  Tarwad  without  consideration  and  necessity.  Held  that 
the  suit  was  not  governed  by  Art.  31.  The  manager  of  a  joint 
Hindu  family'is  the  manager  of  the  whole  family  property  .whe¬ 
ther  his  co-parceners  are  majors  or  minors,  and  cannot  be  called 
the  guardian  of  the  property  of  the  minors  in  the  sense  in  which 
the  word  guardian  is  used  in  Art.  31.  (Art.  34  N.  R.),  nor  oan 
su&h  manager  alter  the  real  relations  of  the  parties  by  calling 
himself  guardian  of  his  minor  co-parceners.  Art.  3L  applies 
only  to  oases  in  which  a  person  aots  as  the  guardian  of  a  minor 
in  raspeot  of  property  in  which  he  has  individual  rights  of 
ownership.  A  suit  by  #member  of  a  joint  Hindu  family  for 
possession  of  property  alienated  by  the  manager  during  the 
plaintiffs’  minority  describing  himself  as  guardian  of  the 
minors,  is  not  a  suit  to  set  aside  a  sale  by  a  guardian  to  Which 
Art.  31  applies,  hut  one  for  possession  of  property  under 
Art.  121  (Art.  132  bf.  R.h  Lhe  same  principle  is  applicable  to 
,  an  alienation  of  Tarwad  property  by  the  Karanavan  of  a 
Malabar  Tarwad,  not  only  as  such  Karnavan  but  also  in  the 
character  of  the  guardian  of  his  minor  seshagars,  The 
Karnavan.  cannot  he  oalled  the  guardian  of  the  property  of  the 
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minor  members  of  the  Tarwad  in  the  sense  in  which  the  word 
is  used  in  Art.  31  of  the  Limitation  Regulation. 

fb)  Suit  to  set  aside  sale  by  guardian, 

iLurui'ila  Chandy  v.  Ruruvila  Ousepft  and  ICuruvtia  Ohandtf 
v.  Ouseph  Deoatsia.  5.  T.  L.  J.  168. 

A  sale  by  a  guardian  must  be  set  aside  within  three  years 
allowed  under  Art.  31  (Art.  34  N.  R.)  of  the  Limitation  Regu* 
lation,  before  the  ward  can  recover  possession  of  the  property 
sold  and  after  the  three  years  his  right  is  extinguished, 
(S.  A.  242  of  1084  foil  J 

(c)  Suit  to  set  aside  sale  by  a  Muhaimnedan  woman  acting  as 
guardiau  of  plaintiff. 

E  oar  yin  Pillay  Mahummed  Abdul  Kadir  v.  Kunjn  Mneran 
Pilluy  kuttu  Meeran  Pillay.  23.  T.  L.  K.  118. 

Plaintiff,  a  Mahomruedan,  sued  to  set  aside  a  deed  of  sale  by 
his  mother  acting  for  herself  and  as  guardian  of  plaintiff  of 
properties  belonging  to  plaintiff’s  deceased  father;  the  sale 
deed  having  been  executed  while  he  was  a  minor,  on  the 
ground  that  under  the  Mahommedan  law  the  mother  not  being 
the  legal  guardian  the  sale  by  her  was  void  and  not  binding  on 
his  share.  Held  that  the  plaintiffs  mother,  who  was  the  de 
facto  guardian  at  the  time  of  the  sale,  appears  in  this  case  to 
have  acted  as  guardian  with  the  consent  of  the  legal  guardian 
and  that  the  sale  having  been  executed  by  all  the  adult  mem¬ 
bers  of  plaintiffs  family  in  the  interests  of  plaintiff  as  well, 
was  valid  and  binding  on  plaintiff.  As  regards  the  question  of 
limitation  it  was  held  that  the  Munsiffs  observation  that  the 
law  allows  12  years  for  such  suits  (that  is  suits  like  the  pre¬ 
sent  to  set  aside  the  sale  deed  executed  on  behalf  of  the  plain¬ 
tiff  when  he  was  a  minor)  was  not  supported  by  any  Article 
of  the  Limitation  Regulation.  The  plaintiff  seeks  to  set  aside 
the  sale  and  Article  31  (Art.  34  N.  R.)  of  the  Limitation  Regu¬ 
lation  provides  only  three  years  from  the  plaintiff  s  attainment 
of  majority  for  a  suit  “by  a  ward  who  has  attained  majority  to 
set  aside  a  sale  by  his  guardian.”  A  sale  by  a  de  facto  guardian 
is  not  necessarily  void  absolutely  and  the  plaintiff  ought  to 
have  it  set  aside  before  he  can  recover  the  property  i  and  if  his 
‘  suit  is  brought  more  than  three  years  after  he  attaines 
majority,  it  will  be  clearly  barred  by  limitation, 

N,  B.  But  as  the  plaintiffs  suit  in  this  oase  was  disposed  of 
on  the  ground  that  the  de  facto  guardian  had  the  consent  of 


270  Reg,  VI  of  i  1 00  (travancoke  limitation  regulation.) 

[Art.  34. 

the  c la  jure  guardian  for  the  alienation,  it  was  thought 
unnecessary  to  lay  down  definitely  the  law  on  the  question  of 
limitation — a  decision  which  according  to  their  Honors  required 
further  consideration, 

UNREPORTED  CASE  LAW. 

A.  Article  applicable. 

(a)  Suit  to  set  aside  sale  l>y  guardian. 

8.  A.  242  of  1084. 

Plaintiff  sued  to  recover  plaint  properties  sold  by  the  plaintiff’s 
guardian  and  mother  when  plaintiff  was  a  minor.  Palintift 
became  a  major  three  years  prior  to  the  institution  of  this  suit. 
Bdd  that  the  sale  by  the  de  facto  guardian  being  only  voidable 
aud  not  ab  initio  void,  Art.  31  (Art.  34  N.  R.)  of  the  Limitation 
Regulation  applied  and  that  a  sale  by  a  guardian  must  be  set 
aside  within  three  years  after  the  coming  of  the  age  of  the 
minor.  (23  T.  L.  R.  118  foil.) 

(b )  Article  when  applicable. 

S.  A.  61  of  1088. 

In  order  that  A.rt.  31  (Art.  34  N.  R.)  may  apply,  it  must  be 
proved  or  admitted  that  at  the  time  of  the  impeached  document 
the  plaintiff  was  a  ward  under  the  guardianship  of  the  alienor, 
in  this  case  of  the  brother. 

N.  B.  The  plea  of  limitation  was  not  considered  in  this  case 
as  it  was  impossible  to  decide  it  on  the  records  in  the  case. 

,  B.  Article  not  applicable. 

Transfers  made  by  defacto  guardian  of  a  Maliouuncdu.il  plaintiff 
—Suit  to  set  aside  the  same. 

8.  A.  2i}5  of  1004. 

Under  the  Mahommedan  law  the  father  alone  is  the  legal 
guardian  of  the  infant  child  or  if  the  father  were  dead,  his 
executor  ;  if  the  father  died  without  appointing  an  executor, 
then'his  father  becomes  the  guardian  or  his  executor  as  the 
case  may- be.  And  a  person  other  than  the  legal  guardian  has 
no  power -to  convey  to  another  any  interest  in  immovable 
property  which  the  transferee  can  enforce  against  the  infant 
and  it  is  not  necessary  for  the  persons  who  were  minors,  on 
the  dace  of  transfer  to  set  aside  the  transfers  made  by  defacto 
and  not  legal  guardian  before  they  could  recover  their  shares 
of  the  properties  and  Art.  31  (Art.  34  N\  R.)  of  the  Limitation 
Regulation  does  not  apply  to  such  suits. 
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INDIAJN  CASE  LAW. 

(a)  Inapplicability  ot  the  article. 

This  Articla  is  inapplicable  to  the  case  of  a  sale  of  minor’s 
property  in  execution  of  a  decree.  4.  M.  L.  J.  152. 

(b)  Transfer  by  one,  who  Is  neither  a  tie  facto  nor  a  de  jure  guar¬ 

dian. 

A  transfer  purported  to  be  made  by  one  who  professes  to  be 
a  guardian,  but  is  neither  a  de  facto  nor  a  de  jure  guardian 
would  necessarily  be  a  nullity,  and  the  minor  is  not  bound  to 
set  it  aside  before  recovering  possession  of  his  property, 
34  A.  21.3  P.  C, 

(<s)  Alienation  by  a  Muhammadan  woman  as  defacto  guardian  of 
lier  infant  children. 

Under  the  Muhammadan  law  a  mother  has  ho  power  as  de 
facto  guardian  of  her  infant  children  to  alienate  or  charge  then- 
immovable  property.  If  such  an  alienation  is  made  it  is  not 
necessary  for  the  infants  to  have  it  set  aside  within  three 
years  under  Art.  44  (Art  34  N.  R.).  The  infants  can  sue  within 
the  ordinary  period  of  12  years.  45.  C.  878  P,  C. ;  47  C.  713;  25 
0.  W.  N.  258. 

(d)  Alienation  by  Hindu  mother  as  natural  guardian  of  infant 

children. 

Where  a  Hindu  mother  acting  as  natural  guardian  of  her 
infant  children  sells  their  property,  the  case  comes  under  Art. 
44  (Art.  34  N,  R.  ),  24  C.  W.  N.  1016  ;  44.  B.  742  ;  61.  I.  0.  384. 

N.  B.  A  step  mother  is  not  a  natural  guardian  under  the 
Hindu  law  and  hence  a  suit  to  set  aside  a  transfer  made  by 
her  as  guardian  of  the  infant  is  not  governed  by  this  Article 
but  by  Art.  144  (Art,  132  N.  R.). 

(e)  Extinguishment  of  ward’s  right. 

When  a  suit  is  barred  by  Art.  44  (Art.  34  N.  R.)  the  ward’s 
right  to  the  property  is  extinguished.  30.  M.  393  ;  52. 1.  C.  269  ; 
23.  M.  271  P.C;  34. 1.  C.  188. 

35.  By  any  person  Three  years.  The  date  of  the  final 
bound  by  an  order  order  in  the  case, 

respecting  the 
possession  of  im¬ 
movable  property 
made  under  the 
Code  of  Criminal 
Procedure,  or  by 
any  one  claiming 
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under  such  per¬ 
son,  to  recover 
the  property  com¬ 
prised  in  such 
order. 

(  n  ©  T  e  s )  . 

General. 

Article:  compared. 

This  Article  is  the  same  as  Art.  32  of  the  old  Regulation, 
except  that  the  word  "immovable"  is  added  before  the  word 
“property”  in  column  first  of  the  Article.  The  old  Article 
.  was  applicable  to  immovable  as  well  as  movable  property.  In 
the  new  Regulation  the  scope  of  the  Article  is  restricted  to 
immovable  property  alone.  This  Article  corresponds  with  Art. 
47  of  the  Indian  Limitation  Act, 

Scope  of  the  article. 

This  Article  has  no  application  where  there  is  merely  an 
attachment  of  property  under  Sec.  129  of  the  Criminal  Proce¬ 
dure  Code  ;  for  however  long  such  attachment  may  oontinne, 
the  true  owner’s  title  can  never  be  lost. 

A  suit,  though  brought  within  the  period  prescribed  by  this 
Article  (35)  may  yet  be  barred  by  some  other  provisions  of  the 
Limitation  Regulation  and  may  consequently  fail  on  that 
ground,  and  conversely  a  suit  which  is  within  time  under  some 
other  Article  may  be  barred  by  this  Article.  Thus  if  a  widow 
alienates  the  property  the  reversioner,  as  a  rule,  has  12  years 
under  Art.  129  from  her  death;  but  if  after  her  death  proceed¬ 
ings  are  instituted  under  Sec.  128  Criminal  Procedure  Code, 
and  an  order  passed  against  the  reversioner,  the  latter  has 
only  three  years  from  the  date  of  the  order,  and  his  suit  if 
brought  more  than  three  years  thereafter  is  barred,  even 
though  12  years  from  the  widow’s  death  may  not  then  have 
elapsed. 

The  expression  "or  by  one  claiming  under  such  person” 
does  not  include  a  lessor  for  he  cannot  be  said  to  be  claiming 
under  his  own  lessee.  A  criminal  proceeding,  therefore, 
between  the  lessee  and  a  third  party  under  Chapter  XII  of 
the  Criminal  Procedure  Code  cannot  bind  the  lessor. 

INDIAN  CASE  LAW. 

(si)  Scope  of  the  article. 

(1)  To  apply  this  Article  the  Magistrate  must  under  Sec. 
J45.  Crl.  P.  C.  (Sec.  128,  cl,  6  of  our  CpcR)  popfirm  apd 
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maintain  the  possession  of  either  party, 26.  M.410;  28,  0.  86; 
42.  I.  C.  768;  27.  C.  943  P.  C. 

(2)  An  order  under  Sec.  147,  Gri.  P.  C.  (Sec.  130  of  our 
code)  is  not  within  this' Article.  35.  C.  851;  37.  I.  G.  977. 

(3)  To  apply  this  Article  the  order  must  bo  passed  with 
jurisdiction.  42. 1.  G.  768;  60.  I.  C.  860. 

(4)  This  Article  applies  to  all  persons  bound  by  or  parties 
to  an  order  under  Sec.  145  Grl.  P.  G.  (Sec.  128  of  our  Code) 
and  to  their  successors  in  interest  claiming  the  property  un¬ 
der  a  title  derived  subsequent  to  the  order.  17.  I.  C. 


C V>)  Commencement  of  time.  * 

Time  runs  from  the  Magistrate’s  order  and  not  when  it  is 
confirmed  by  a  superior  tribunal,  or  when  the  High  Court  dis¬ 
poses,  of  a  rule  issued  against  the  order.  6.  C.  709;  43.  I.  G. 
955;  28. 1.  C.  367. 


36.  For  specific  mov- Three  years.  When  the  p  erson 
able  property  having  the  right  to 


lost,  or  acquired 
by  theft,  or  dis¬ 
honest  misappro¬ 
priation  or  con¬ 
version,  or  for 
compensation 
for  wrongfully 
taking  or  detain¬ 
ing  the-same. 


the  possession  of  the 
property  first  learns 
in  whose  possession 
it  is. 


Article  compared. 

This  Article  is  the  same  as  Art.  33  of  the  old  Regulation  and 
Art,  48  of  the  Indian  Limitation  Act.  This  Article  covers  the 
case  of  property  acquired  by  cheating  or  extortion.  Movable 
property  includes  money  but  money  is  not  specific  movable  pro¬ 
perty  either  under  this  Article  or  under  Art.  37. 

In  respect  of  stolen  property  a  suit  against  the  thief  or  agsiqst 
)iis  transferee  falls  within  this  Article, 
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TRAVANCORE  CASE  LAW. 

(n)  Suit  for  recovery  of  Tara  watl  movables  alienated  by  Kama  van 
—plaintiff  minor  on  the  date  of  alienation— acquiescence  by 
Other  adult  members 

Aiyappan  Kesauun  v.  Kanakku  Niliccintan  Govindan  and 
Marthantan  Narayanan  v.  Kanakku  Nilamntan  Gorin  dan,  21, 

T.  L.  R.  174  F.  B. 

(See  section  6  supra) 

(b)  Suit  for  the  recovery  of  specific  movable  property  lost  by  theft. 

Kunjammnn  Kurien  Kathrnmr  v.  TJmmumen  Gheevergltese 
Kathgnar..  13.  T.  L.  R.  101. 

Plaintiffs,  the  trustees  and  representatives  of  a  certain 
:  Church,., sued  the  defendants  for  the  recovery  of  specific  movable 
'  property  on  the  ground  that  it  belonged  to  that  Church  and  was 
.'  dost  bfcffhjsft  subsequently  in  1050.  The  loss  was  said  to  have 
"lipen  ffl-st ^discovered  of  1056.  Held  that  the  plaintiffs  were 
entitled  to  sue  for  the  recovery  of  these  articles  at  any  time 
within,  three  years  from  the  time  of  the  discovery  thereof  under 
Art.  33.  of  the  Limitation  Regulation  (Art.  36  N.  R.) 

INDIAN  CASE  LAW. 

(n)  Suit  to  recover  stolen  property  or  damages. 

A  suit  against  an  innocent  person  to  recover  stolen  property 
or  its  value  as  damages  is  governed  by  this  Article  and  the 
time  begins  to  run  from  the  date  the  plaintiff  knew  that  the 
property  had  come  into  the  defendant’s  possession.  11.  I.  C.  446. 

(b)  Specific  property— what  is. 

The  term  “specific  movable  property  means  property  of 
which  one  may  demand  the  delivery  in  specie.  It  is  property 
which  can  be  specified  by  the  delivery  of  the  identical  subject 
and  does  not  cover  money.  22.  C.  877  (882);  11  B.  133. 

(c)  Suit  for  money  mis-appropriated. 

(1)  A  suit  ror  money  entrusted  to  defendant  to  be  paid  to 
a  third  person,  but  not  so  paid  is  governed  by  this  Article  and 
the  period  begins  to  run  from  the  time  when  the  plaintiff  first 
learns  that  the  money  is  not  paid  as  directed.  5  A.  841 

(2)  A  suit  for  price  of  materials  of  a  house  removed  and 
rni^-appropriated  by  defendant  falls  within  this  Article.  52. 
I.  C.  361, 
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Art.  37.] 

(tl)  Conversion— Mcauiug  of. 

“  Conversion  ”  is  a  wrongful  interference  with  goods  as  by- 
taking,  using  or  destroying  them  inconsistent  with  the  owner’s 
right  of  possession.  22.  C.  871. 

37.  For  other  specific  Three  years, 
movable  p  r  o- 
perty,  or  for  com¬ 
pensation  for 
wrongfully  tak¬ 
ing  or  injuring 
o  r  wrongfully 
detaining  the 
same. 

(NOTES). 

General. 

Article  compared.  * 

This  Article  is  the  same  as  Art.  3 
and  Art.  49  of  the  Indian  Limitatic 
begins  to  run  when  the  wrongful  act  is  committed;  but  under 
Art.  36  time  runs  from  the  date  when  the  person  having  the 
right  to  the  possession  of  the  property  first  learns  in  whose 
possession  it  is.  Art.  37  is  a  general  Article  whereas  Art.  36 
is  restricted  to  specific  movable  property  which  has  been  lost 
or  acquired  by  theft,  etc.  as  mentioned  in  that  Article. 

TRAVANCOEE  CASE  LAW. 

(n)  Suit  fm*  the  return  of  jewels  or  the  value  thereof- 

(i)  Nagaudra  Shmioi  Krishna  Shenoi  v.  T/timmn  P altar 
Srinimsa  Pallar.  40.  T.  L.  R.  241  =  14  T.  L  J.  460. 

Plaintiff  handed  over  to  the  defendant  two  jewels  as  a 
security  for  a  loan  of  Rs.  110  in  January  1904.  In  July  1904 
one  G.  S.  informed  the  plaintiff  that  there  was  demand  for  one 
of  the  jewels,  whereupon  the  plaintiff  paid  G.  S.  Rs.  117 
asking  him  to  hand  over  the  same  to  the  defendant  and  re¬ 
ceive  the  ornament  wanted.  The  debt  was  thus  paid.  When 
the  plaintiff  demanded  the  other  ornament  the  defendant  in¬ 
formed  that  G.  S.  took  away  both  the  ornaments  and  he  (de¬ 
fendant)  promised  to  get  back  the  jewels.  At  the  end  of  July- 
1904  G,  S.,  in  answer  to  the  defendant’s  notice,  denied  having 


When  the  property 
is  wrongfully  taken 
or  injured,  or  when 
the  detainer’s  posses¬ 
sion  becomes  unlaw¬ 
ful. 
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[Art.  37. 

received  any  jewels.  Eventually  the  defendant  sent  the 
plaintiff  a  notice  in  April  1908  saying  that  nothing  was  due  to 
him.  The  plaintiff  sued  for  the  return  of  the  jewels  or  the 
value  thereof  on  1st  February  1908.  Held  that  the  suit  was 
within  time  as  it  was  brought  within  three  years  of  the  defend¬ 
ant’s  refusal.  Where  the  defendant’s  possession  was  in  its 
inception  lawful,  being  the  possession  of  a  lessee,  it  could 
not  become  unlawful  unless  some  overt  act  or  expression 
of  intention  hostile  to  the  plaintiff  on  the  part  of  the 
defendant  was  set  up  and  proved.  The  possession,  being 
lawful  in  the  first  instance,  must  be  shown  to  have  sub¬ 
sequently  become  unlawful.  It  was  so,  when  there  was  a 
demand  by  the  plaintiff  followed  by  the  defendant’s  refusal 
to  comply 'with  the  demand.  It  was  further  necessary  that 
in  order  to  convert  what  was  previously  lawful  possession 
into  possession  which  was  unlawful,  the  refusal  following  or 
accompanying  the  demand  must  be  express.  Silence  or  evasive 
answers  could  not  amount  to  refusal.  Until  the  date  of  express 
refusal  the  defendant  must  be  taken  to  have  hold  the  posses¬ 
sion  on  behalf  of  the  plaintiff.  The  suit  being  brought  within 
three  years  of  the  defendant’s  express  refusal  must,  therefore, 
be  held  to  be  within  time. 

(ii)  Nilakandan  San/coran  v.  Kandan  Paramesivaran 
5T.L.J.  445. 


The  plaintiff  give  a  jewel  of  his  to  the  first  defendant  and 
deceased  E.  B.  in  1074.  He  sued  for  the  return  of  it  in  1087, 
alleging  that  he  had  taken  a  loan  in  1075  for  which  the  jewel 
was  to  be  kept  as  security.  The  defence  was  that  there  was 
no  loan  in  1075  and  that  the  suit  was  barred.  Held  that  even 
if  the  plaintiff  did  not  prove  his  allegation  of  taking  a  loan  in 
1075  for  which  the  jewel  was  to  be  security,  the  suit  was  not 
barred.  Art.  34  or  Art.  100  (Art.  37  or  109  N.  R.)  applied  to 
the  case.  If  Art.  34  applied,  the  detention  became  unlawful 
only  on  the  refusal  .to  return  the  same.  If  Art,  100  applied, 
the  right  to  sue  aceured  only  on  the  defence  denying  the 
plaintiff’s  plea.  In  either  oase.  the  suit,  having  been  brought 
within  three  years  of  the  date  of  refusal  or,  denial,  was  not 
barred.  (See  Article  109  infra). 

(iiij  Aiyan  Perumal  Assari  v.  Chinnalchy  Vulligamma  and 
the  Dewan.  of  Travancore.  27.  T.  L.  R.  175. 

(See  Article  22  supra) 
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[Art.  37. 

(b)  Suit  for  recovery  of  specific  movables  or  value — movables 

sold  for  arrears  of  revenue. 

Rama  Santrial  Bhagavathisieara  Bast-rial  v.  The  Deid&n  of 
Tramncore.  S.  D.  II.  p.  202. 

Por  recovery  of  arrears  of  revenue,  certain  movables  of  the 
plaintiff  were  attached  on  2eth  Edavom  1073,  but  the  arrears 
were  paid  up  on  the  32nd  Edavom  1073.  In  the  suit  for  the 
recovery  of  the  specific  movables  or  their  value,  held  that  Art, 
34  of  the  Limitation  Regulation  (Art.  37  R.  R.)  applied. 

(o)  Suit  for  damages  for  wrongful  sale  of  4  cargo  boat. 

The  Dewan  of  Tramncore.  v.  Kerulan  Oovindan.  S.  D.  II.  p. 
19  (21) 

See  Article  22  supra. 

Id)  Suit  for  recovery  of  movables  taken  by  police  as  stolen  pro* 
perty. 

Sankara  lyen  SubramuniaTi/en  v.  The  DeWan  of  Tramncore . 
S.  D.  I.  p.220. 

Article  34  (Art.  37  N.  R.)  of  Limitation  Regulation  applies 
to  a  suit  for  recovery  of  movables  taken  by  the  Police  as  stolen 
property,  and  the  cause  of  action  in  such  cases  accrues  from 
the  date  on  which  the  Police  took  them. 

ENJREPORTED  CASE  LAW, 

Suit  for  value  of  trees, 

S.  A.  289  of  1094. 

Held  that  under  Art.  34  (Art.  37  N.  R.)  a  shit  brought  in  i0!)2 
for  value  of  trees  alleged  to  have  been  cut  in  1083  was  barred, 

INDIAN  CASE  LAW. 

(a)  Suit  for  specific  movables  or  compensation, 

A  suit  for  the  recovery  of  Specific  movables  or  their  Value, 
as  compensation,  was  held  governed  by  this  Article,  the  alter¬ 
native  prayer  being  auxiliary  to  the  main  relief.  22.  M.  478. 

(b)  Suit  to  recover  title-deeds. 

A  suit  to  recover  title-deeds  retained  by  the  mortgagee, 
after  redemption,  is  governed  by  this  Article  and  the  time 
begins  to  run  from  the  date  of  the  mortgagee's  refusal  to  deli* 
ver  the  same.  So  also  a  suit  for  the  recovery  of  movable  pro* 
perty  deposited  is  governed  by  this  Article,  16.  M.  157, 

(iirt) 
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[Arts.  38  4  39. 

38.  For  the  hire  of  Three  years.  When  the  hire  be- 
animals, vehicles,  comes  payable, 

boats  or  house¬ 
hold  furniture. 


(N  ©  T 


s ). 


Article  compared. 

This  Article  is  the  same  as  Art.  35  of  the  old  Regulation 
and  Art.  50  of  the, Indian  Limitation  Act.  Art.  38  refers  to 
the  hire  of  certain  tilings  whereas  Art.  44  refers  to  the  hire  of 
labour  and  services. 

39.  For  the  balance  Three  years.  When  the  g  o  o  d  s 
money  advanced  ought  to  be  delivered, 

in  payment  of 
goods  to  be  deli¬ 
vered. 

(  N  ©  T  e  s  ). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  36  of  the  old  Regulation  and 
Art.  51  of  the  Indian  Limitation  Act.  This  article  is  obscurely 
worded.  If  fully  expanded  it  would  mean  for  the  balance 
of  money,  which  money  has  been  advanced  in  payment  of 
j^oods  to  be  delivered. 

TRAVANCORE  CASE  LAW. 

(hJ  Suit  lor  balance  moucy  advanced  under  a ’contract  to  supply 

goods. 

Panmeli  Umniini  v.  Mathevan  Palpan.  20.  T..  L.  R.  212. 

In  a  suit  for  balance  of  money  advanced  for  supply  of  cocoa- 
nut  husks,  filed  nSbre  than  three  years  after  the  date  of  the 
original  contract  but  within  that  period  from  the  date  ot  the 
settlement  of  accounts  where  there  was  a  dispute  as  to  the 
starting  point  of  limitation,  held  that  as  there  was  no  cross 
demands  and  therefore  no  new  agreement  or  appropriation, 
a  settlement  of  balance  was  merely  a  statement  of  an  ante¬ 
cedent  debt  for  which  the  plaintiff  could  sue  under  Art.  36 
(Art  39  N.R.)  of  the  LimitationRegulation.  As  it  was  not  stated 
that  the  failure  to  supply  the  cocoanut  husks  as  per  contract, 
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Art.  39.  ] 

i.e„  the  date  of  the  plaintiff’s  cause  of  action  under  Art.  36,  took 
place  within  three  years  before  the  date  of  suit,  it  was  clearly 
barred  by  limitation.  (See  Article  52  infra). 

(b)  Suit  for  recovery  of  Anjili  tree  purchased  or  its  value— No 
date  fixed  for  delivery  of  timber. 

Alavancheivj  Thamprukkel  v.  Narayanan  Sankamn. 
9,  T.  L.  R.  143. 

The  plaintiff  sued  in  1065  to  recover  an  Anjili  tree  which 
purchased  from  the  defendant  on  28^8-1057  or  the  amount 
received  by  the  defendant  on  account  of  its  sale,  with  interest. 
The  defendant  denied  the  sale  and  pleaded  limitation.  Held 
that  the  tree  having  been  sold  as  timber  must  be  treated 
as  movable  property  for  the  purpose  of  limitation,  and  that, 
therefore,  the  suit  was  governed  by  Art.  36  (Art.  39  N.  R.)  of 
the  Limitation  Regulation  and  the  prescribed  period  of  three 
years  ran  from  the  date  when  the  property  sold  should  have 
been  delivered.  In  the  present  case  no  date  was  fixed  for 
delivery.  *In  such  cases  delivery  should  be  made  within  rea¬ 
sonable  time.  And  what  was  reasonable  time,  was  a  question 
that  could  be  decided  only  upon  a  consideration  of  the  circum¬ 
stances  under  which  the  contract  was  made,  of  the  subject 
for  which  the  property  was  sold,  and  of  the  defendant’s 
knowledge  of  the  time  when  the  plaintiff  was  likely  to  require 
the  delivery.  In  this  case  the  plaintiff  had  delayed  for  5 
years  which  was  too  long  a  period  to  he  taken  as  a  reasonable 
time,  # 


XJNREPORTED  CASE  LAW. 

Suit  for  balance  of  advance  money  —No  date  fixed  for  supply  of 
goods. 

A.  S.  152  of ’tON).  F  B. 

A  suit  for  balance  of  advance  money  made  for  the  supply  of 
goods  was  governed  by  Art.  36  (Art.  39  N.R.)  and  not  by  Art.  95 
(Art.  103  N.  R.)  which  applied  only  to  general  breaches  of 
contract.  The  cause  of  action  under  this  article  arose  only 
when  goods  ought  to  be  delivered.  As  no  time  for  delivery 
was  specially  fixed  in  this  case  it  was  held  that  in  cases  of 
uncertainty  the  Court  should  fix  a  reasonable  time  suited  to 
the  circumstances  of  each  case,  which  would  be  one  month  in 
this  instance.  (9.  T.  L,  R,  143  foil.). 
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[Art.  40. 

INDIAN  CASE  LAW. 

(n)  When  goods  ought  to  he.  delivered. 

If  no  time  is  expressly  fixed  for  delivery,  the  Court  ought 
to  see  whether  there  is  any  usage  from  which  the  time  when 
the  defendant  ought  to  have  delivered  the  goods  can  be  ascer¬ 
tained,  and  if  there  is  no  usage  and  no  time  fixed,  time  for  the 
delivery  of  goods  will  be  a  reasonable  time  after  the  advance 
of  the  money,  having  reference  to  all  circumstances,  28.  I.  C. 
969. 

(hi  When  money  advanced. 

When  money  is  advanced  and  goods  are  supplied  from  time 
to  time.  Art.  51  (Art.  39  N\  R.)  applies  to  a  suit  for  recovery  of 
balance  money.  1919  M.  W.  N.  44. 

((0  Money—  definition  of. 

“Money”  in  law,  means  and  includes  not  only  coins,  but 
also  generally  any  paper,  obligation  or  security  that  is  im¬ 
mediately  and  certainly  convertable  into  cash,  so  that 
nothing  can  interfere  with  or  prevent  such  conversion. 
3.  A.  788  (793). 

AO.  For  the  price  of  Three  years.  The  date  of  the  deli- 
goods  sold  and  very  of  the  goods, 

delivered,  where 
no  fixed  period  of 
credit  is  agreed 
upon. 

*  (NOTES). 

Article  compared. 

This  Article  is  the  same  as  Art.  37  of  the  old  Regulation  and 
Art.  52  of  the  Indian  -Limitation  Act.  Under  Art.  40  the 
date  of  the  delivery  of  each  article  is  the  date  of  the  cause  of 
action  for  its  price, 

TRA§ANCORE  CASE  LAW. 

(a;  Suit  to  recover  price  of  cloths— no  fixed  period  of  credit 
agreed  upon. 

Qovmdan  Sankaran  v.  Mahammadah  Adbursak.  29.  T.  L.  R. 
60. 

A  suit  to  recover  the  price  of  cloths  supplied  to  defendant 
from  type  fq  time,  nq  fated  pgriod  of  credit  being  agreed  upop 
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Art.  40.] 

and  the  account  books  showing  a  balance  always  in  favour  of 
the  plaintiff,  is  governed  by  Art.  37  (Art.  40  N.  R.)  and  not  by 
Art.  70  of  the  Limitation  Regulation,  (Art.  72  N .  R.).  In 
order  that  Art.  70  may  apply  there  must  be  reciprocal 
demands  between  the  parties  and  the  account  should  be 
mutual,  open  and  current.  It  was  also  held  that  a  creditor  is 
entitled  to  appropriate  payments  in  liquidation  of  barred, 
debts  in  the  absence  of  any  direction  by  the  debtor  regarding 
their  application.  (Vide  Sees.  60  and  61  of  the  Indian  Con¬ 
tract  Act).  (See  Arc.  72  infra) 

(hj  Suit  for  value  of  goods  sold. 

Civil  Miscellaneous  Appeal  Petition  No.  t*l  of  1060.  10,  T.L.R. 
App.  3. 

A  suit  for  value  of  goods  sold  is  governed  by  Art.  37  (Art.  40 
N.  R,)  of  the  Limitation  Regulation.  All  items  of  the  plain¬ 
tiffs  account  as  are  more  than  three  sears  old  at  the  date  of 
suit  are,  therefore,  barred  by  limitation.  Art.  49  (Art.  52  N.  R.) 
is  applicable  only  where  there  is  a  written  settlement  of 
accounts  signed  by  defendant  (or  his  representative). 

UNREPORTED  CASE  LAW. 

Suit  for  balance  due  from  defendant  who  received  goods  and 

money  on  behalf  of  plaintiff. 

8.  A.  71  of  1093. 

Defendant  was  a  paid  servant  of  plaintiff  for  looking  after 
his  business  from  1075  till  3-7-1083,  on  which  date  the  former 
fell  ill,  but  nevertheless  he  continued  as  before  to  receive 
goods  and  money  till  2-9-1083  when  the  accounts  were  fettled 
and  the  defendant  was  found  indebted  to  plaintiff  to  a  certain 
sura  out  of  which  the  salary  due  to  defendant  till  3-7-10S3  was 
deductod.  In  a  suit  brought  on  2-7-1086  for  balance,  the  defend¬ 
ant  pleaded  limitation.  Held  that  the  relations  were  sub¬ 
stantially  that-  of  vendor  and  purchaser  regarding  goods  and  that 
of  lender  and  borrower  in  the  case  of  money  and  that  Arts.  37. 
(Art,  40  N.  R.)  and  42  (Art.  45  N.  R.)  governed  the  case 
and  that  Art.  74  (Art  76  N.  R.)  did  not  apply  to  the  case.’  (See 
Article  45  infra). 

INDIAN  CASE  LAW. 

Suit  for  arrears  of  subscription. 

A  suit  for  arrears  of  subscription  to  a  newspaper  is  a  suit 
for  price  of  goods  within  Arts.  52,  53  and  54  (Arts.  40,  41,  and 
42  N.  R.)  7.  B.  L,  R,  190. 
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Arts.  41,  42  &  43.] 

41.  For  the  price  of  Three  years.  When  the  period  of 

goods  sold  and  credit  expires, 

delivered,  to  be 

paid  for  after  the 
expiry  of  a  fixed 
period  of  credit- 

(tl  ©  T  BS  )  . 

General. 

Artlole  compared. 

■<  *  This  Article  is  the  same  as  Art.  38  of  the  old  Regulation  and 
Art.  53  of  the  Indian  Limitation  Act.  The  limitation  under 
this  Article  runs  not  from  the  time  of  sale  and  delivery,  but 
from  the  expiration  of  the  period  of  credit. 

42.  For  the  price  of  Three  years.  When  the  period  of 

goods  sold  and  t  h  e  proposed  bill 

delivered  to  be  elapses. 

paid  for  by  a  bill 
of  exchange,  no 
such  bill  being 
given. 

(S«TES), 

General. 

Artlole  compared. 

This  Article  is  the  same  as  Art.  39  ot  the  old  Regulation 
and  Art.  54  of  the  Indian  Limitation  Act.  If  goods  are  sold 
on  six  months’  credit,  and  payment  is  to  be  made  then  by  a 
bfll  at  three  months’ credit,  limitation  will  not  commence  to 
run  till  the  end  of  the  nine  months. 

43.  For  the  price  of  Three  years.  The  date  of  the  sale, 
trees  or  growing  . 

crops  sold  by  the 
plaintiff  to  the 
defendant  wbare 
no  fixed  period  of 
credit  is  agreed 
upon. 


Article  compared. 

This  Article  is  the  same  as  Art.  40  of  the  old  Regulation 
and  Art.  55  of  the  Indian  Limitation  Act, 
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Arts.  44  &  45.  ] 

44.  For  the  price  of  Three  years.  When  the  work  is 

work  done  by  th  e  cl  one. 

plaintiff  for  the 
defendant  at  bis 
request,  where  no 
time  has  been 
fixed  for  pay¬ 
ment. 

fSeTES], 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  41  of  the  old  Regulation 
and  Art.  56  of  the  Indian  Limitation  Act.  The  Article  applies 
to  work  or  labour,  whether  mental  or  manual.  When  work  is 
done  under  a  registered  contract  the  limitation  would  be  six 
years  under  Art.  104  read  with  Art  44.  Article  44  and  not 
Art.  4  applies  to  a  suit  by  goldsmith  for  remuneration  for 
making  ornaments. 

INDIAN  CASE  LAW. 

(a)  Suit  for  printing'  work. 

A  suit  for  printing  work  is  within  this  Article  (44).  30,  C.  687. 

(i>)  Suit  by  goldsmith. 

A  suit  by  goldsmith  for  the  price  of  his  labour  in  making 
certain  ornaments  is  governed  by  this  article  and  not  by 
article  7  (Art.  4.  N.  E.).  1885  P.  J.  252. 

45.  Fur  money  pay-  Three  years.  When  the  loan  is 

able  for  money  made. 

lent. 

(NOTES). 

General. 

Article  compared. 

This  Article  corresponds  with  Art.  42  of  the  old  Regulation 
and  Art.  57  of  the  Indian  Limitation  Act. 

UNREPOKTED  CASE  LAW. 

(»)  Suit  for  balance  due  from  defendant, 

S.  A  71of  10SS. 

(See  Article  40  supra}* 
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[Art.  46. 

(b)  Sait  for  recovery  or  money  as  per  account. 

A.  S.  200  of  !0S0. 

A  suit  to  recover  money  as  per  account,  not  being  an  account 
stated,  brought  more  than  three  years  after  the  receipt  of  each 
item,  is  barred  under  Art.  42  (Art.  45  N.  K.). 

INDIAN  CASE  LAW, 

[a]  Suit  by  pawnee. 

A  suit  by  a  pawnee  against  pawnor  for  balance  of  debt  duo 
under  a  pawn,  after  crediting  proceeds  of  sale  of  the  article 

’  pawned,  is  governed  by  this  article— the  decree  prayed  for 
being  only  a  personal  one  against  the  debtor.  24.  A.  251;  30 
B. 218. 

Iljj  Money  lent— no  date  fixed  for  payment. 

When  money  is  lent  from  time  to  time,  (and  no  date  for 
repayment  is  fixed)  limitation  runs,  as  regards  each  loan,  from 
the  respective  dates  of  the  advances  and  those  advances  only 
are  recoverable  which  were  made  within  three  years  immedi¬ 
ately  preceding  the  institution  of  the  suit.  33.  C.  1047  P.  C. 

Cel  Government  Securities. 

Government  securities  are  not  money  within  Arts.  57 
to  60.  (Arts.  45  to  48  N.  R.).  7.  C.  W.  N.  476  (481). 

46.  Like  suit  when  Three  years.  When  the  cheque  is 
the  lender  has  paid. 

*  given  a  cheque 
tor  the  tnoney. 

(N  ©T  B  S  1. 

Article  Compared. 

This  Article  is  the  same  as  Art.  43  of  the  old  Regulation  and 
Art.  58  of  the  Indian  Limitation  Act.  When  a  cheque  is  given 
as  a  loan,  time  runs  against  the  lender  not  from  the  day  when 
the  cheque  is  handed  over,  but  when  the  cheque  is 
presented  at  Jhe  lender’s  Bank  and  actually  cashed.  The 
possibility  of  the  cheque  being  dishonoured  prevents  the  loan 
from  being  considered  as  made  when  the  cheque  is  given. 

Qheque. 

A  “cheque”  is  defined  in  Sec.  5  of  the  Negotiable  Instruments 
Regulation,  II  of  1075,  as“a  bill  of  exohange  drawn  on  a  speci¬ 
fied  banker  and  not  expressed  to  be  payable  otherwise  than  on 
demand," 
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Arts.  47  &  48  ] 

47.  For  money  len  t  Three  years.  When  the  loan  is 
under  an  oral  made- 

agreementthat  it 
shall  be  payable 
on  demand. 


Article  coriipured. 

This  Article  is  the  same  as  Art.  44  of  the  old  Regulation  and 
Art.  59  of  the  Indian  Limitation  Act. 

48  For  money  aepo-  Three  years.  When  the  demand  is 
sited  under  an  made. 

agreement  that 
it  shall  be  pay¬ 
able  on  demand, 
including  money 
of  a  customer  in 
the  hands  of  his 
banker  so  pay¬ 
able- 

(N  ©T  ES), 

Article  compared. 

This  Article  is  the  same  as  Art.  45  of  the  old  Regulation 
But  the  words  “including  money  of  a  customer  in  the  hands  ol 
his  banker  so  payable”  are  newly  added  in  the  first  column  of 
this  Article  so  as  to  bring  it  in  conformity  with  the  correspon¬ 
ding  Article  60  of  the  Indian  Limitation  Act. 

UN  REPORTED  CASE  LAW. 

Suit  for  tlic  recovery  of  deposit. 

A.  S.  117  of  10SS. 

The  Article  of  the  Limitation  Regulation  applicable  to  suits 
for  the  recovery  of  deposit  is  45  (Art.  48  N.  R.)  and  under  it 
the  period  of  three  years  begins  to  run  from  the  date  of  the 
demand  made  for  payment. 

INDIAN  CASE  LAW. 

(>0  Deposit  and  loan. 

(l).  The  distinction  between  “a  deposit”  and  "a  loan”  has 
been  pointed  out  in  16.  C.  25. 
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('2).  Whether  a  particular  transaction  is  a  loan  or  a  deposit, 
is  a  question  of  fact  to  be  decided  on  the  facts  of  each  case  on 
evidence.  18.  M.  390;  28.  I.  C.  949;  22. 1.  0.  60;  40.  I.  C.  661. 

(3) .  Where  money  is  lodged  with  another  under  an  express 
trust  or  under  circumstances  from  which  a  trust  can  be  inferred! 
the  transaction  is  called  “a  deposit.;”  where  money  is  lodged 
with  another  under  an  express  arrangement  that  it  should  be 
paid  back  on  demand  with  interest  it  is  only  a  loan.  19  B.  775. 

(4) .  A  deposit  is  a  loan  and  something  more.  The  depo¬ 
sitee  stands  in  a  fiduciary  relation  towards  the  depositor. 
A  payment  of  money  with  a  request  that  it  might  be 
kept  for  the  payee  till  he  wanted  it  amounts  to  a  deposit. 
19.  B.  361. 

(tj)  Banker  and  customer. 

The  relationship  between  a  banker  and  a  customer  is  that 
of  a  borrower  and  lender  and  not  of  depositee  and  depositor. 
16.  C.  25;  18.  M.  390. 

(0  Deposit  with  banker. 

Art.  60  (Art.  48  N.  R.)  is  not  restricted  to  deposit  with  a 
banker.  Thus  a  deposit  with  a  trader  may  also  come  within 
its  operation  (30.  M.  L.  J.  245;  4.  B.  230),  for  example  when 
money  is  deposited  with  a  person  for  a  specific  purpose  such  as 
for  investment  on  plaintiff’s  behalf,  the  case  comes  under  this 

•  Article.  43.  I.  C.  97 2. 

(il)  Accumulation  of  salary  in  the  hands  of  employer. 

When  an  employee  allowed  his  salary  to  accumulate  with 
his  master,  it  may  amount  to  a  deposit  within  this  Article. 
32.  I.C.  965:19.  B.  352. 

49.  For  money  pay-  Three  years.  When  the  money  is 
able  to  the  plaintiff  paid, 

for  money  paid 
for  the  defendant 


(NOTES) 

General 


Arliele  compared. 

This  Article  is  the  same  as  Art.  46  of  the  old  Regulation  and 
Art.  61  of  the  Indian  Limitation  Act.  This  Article  applies  to  a 
suit  by  the  plaintiff  for  money  paid  by  him  to  a  third  party  at 
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Art.  49.] 

the  request  or  by  the  authority  of  the  defendant,  express  or  im¬ 
plied,  with  an  undertaking-,  express  or  implied  to  repay  it.  The 
language  of  this  Article  is  applicable  to  suits  for  money  paid 
to  the  use  of  the  defendant  even  when  the  money  has  been 
paid  without  any  request  on  his  part.  If  one  of  the  several 
joint  debtors  is  compelled  to  pay  the  debt,  he  can  sue  his  co¬ 
debtors,  for  contribution  and  such  a  suit  will  fall  under  this 
Article.  This  Article  applies  to  a  suit  by  .plaintiff  to  recover 
premia  paid  by  him  on  the  defendant’s  insurance  policy. 

TRAVANCORE  CASE  LAW. 

A.  Article  applicable. 

(a)  Suit  by  agent  for  money  expended  for  the  principal. 

Venkittatheri  Pat-tar  Krishna  Pattar  v.  Chennan  Namhiatheri 
alias  Vasudevan  Valia  Rajah  Anergal  of  Ednpally.  13.  T.  L.R, 
112. 

An  agent  sued  the  principal  for  the  recovery  of  a  certain 
sum.  of  money  which  he  had  expended  in  connection  with  the 
latter’s  Estate.  Held  that  the  agent  is  not  entitled  to  recover 
the  money  expended  by  him  more  than  three  years  prior  to  the 
date  of  the  suit;  and  that  the  agent’s  account  not  being  of  the 
nature  of  “open  and  current  accounts  between  traders  and 
merchants,”  with  reciprocal  demands  between  them,  Article 
46  (Art.  49.  N.  R.)  and  not  Article  70  (Art.  72  N.  R.)  applies  to 
the  case.  Held  farther  that  there'  is  no  authority  for  holding’ 
that  time  begins  to  run  against  an  agent  in  respect  of  monies' 
expended  by  him  on  account  of  his  principal  only  when  the 
agency  terminates.  (See  article  72  infra) 

00  Suit  for  money  spent  tor  defendant. 

Gnanasundamiyal  ftthanislas  v,  Marihandan  Nadan  Tlunu'yal 
Pamd  Nadan.  T.  L.  T.  Vol.  1. 137. 

Plaintiff  sued  for  the  recovery  of  a  certain  sum  of  'money, 
being  the  expenses  incurred  by  him  towards  the  maintenance 
of  the  minor  daughter  of  the  defendant,  with  interest  thereon. 
Held  that  the  period  of  limitation  for  a  suit  for  a  claim  of  this 
kind  is  three  years  under  Art.  49  of  the  Limitation  Regulation 
of  1100. 
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[Art.  49. 

B.  Article  not  applicable. 

fa)  Suit  for  contribution. 

S.  A,  .110  of  UOl.  T.  L.  T.  Val.  I  Pert  1.  p.  TV. 

(See  Art.  119  infra.) 

(h;  Suit  for  money  expended  by  plaintiff  for  defendant. 

Narayanan  Vaxudemn  Bhnttathiri  v,  Sreekandhan  Narayanan 
11.  T.  L.  R.  173. 

(See  Article  109  infra.) 

TJNKEPORTED  CASE  LAW. 

(a)  Suit  by  members  of  Malabar  Tarawad  for  money  deposited 

in  court. 

A.  S.  0.1  of  M3. 

A  suit  instituted  by  certain  members  of  a  Malabar  Tarwad 
against  some  others  for  recovery  of  money  which  the  former 
were  obliged  to  deposit  in  Court,  is  governed  by  three  years’ 
rule  under  Art.  46  (Art,  49.  N.  R  )  of  the  Limitation  Regulation. 

(h)  Suit  for  contribution. 

S.  A.  3  S3  of  10S8. 

The  mother  of  the  plaintiff  and  defendant  was  to  be  main¬ 
tained  by  her  sons  under  the  terms  of  a  registered  Udampady. 
Plaintiff  alone  maintained  her.  He  sued  the  other  son  for 
contribution.  Hold  that  if  the  mother  herself  had  sued  for 
maintenance  the  period  for  such  a  suit  would  have  been  six 
years  in  virtue  of  the  registered  Udampady  under  which  the 
maintenance  was  secured  to  her.  But  as  the  plaintiff  sued  as 
one  entitled  to  re-i.mbursement  under  Section  69  of  the  Con¬ 
tract  Act,  the  suit  fell  under  Art.  4G  (Art.  49.  N.  R.)  of  the 
Limitation  Regulation  and  he  had  only  three  years. 

(c)  Suit  for  unpaid  purchase  money  or  damages. 


A  obtained  a  hypothecation  decree  against  B.  B  assigned  his 
mortgage  right  in  the  plaint  property  to  C  stipulating  inter 
alia  that  0  should  discharge  the  decree  debt  due  to  A.  As  C 
failed  to  pay  A,  A’s  assignee  executed  his  decree  against  B 
and  realised  the  money.  B,  then  sued  C  for  the  money  and 
costs  etc.  C  contended  that  the  suit  must  be  considered  as  one 
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for  unpaid  purchase  money  or  for  damages  on  account  of  a 
breach  of  an  oral  contraot  and  was,  therefore,  governed  by 
Art.  91  or  95  (Art.  9?  or  103  N.  R.)  of  the  Limitation  Regu¬ 
lation.  Held  that  Article  applicable  was  Art.  46  (Art.  49.  .N.  R.) 
which  gave  three  years  from  the  date  of  payment  by  B. 

INDIAN  CASE  LAW. 

(a)  No  necessity  for  request  by  defendant. 

A  request  will  be  implied  if  the  plaintiff,  being  compellable 
by  law  to  pay,  has  paid  the  money  and  the  defendant  has 
enjoyed  the  benefit  of  the  payment.  5.  B.  L.  R.  725. 
pi)  Principal  and  surety. 

Where  in  consequence  of  the  failure  of  the  principal  debtor* 
the  surety  paid  the  amount  due,  a  suit  to  recover  the  amount 
so  paid  is  governed  by  this  Article.  So  also  a  suit  by  agent  to 
recover  money  paid  in  course  of  the  agency  is  governed  by 
this  Article.  (1904)  P.  R,  31;  8,  M.  L.  T.  194 ;  55.  T.  C.  414  ;  12 
M.  L.  ,T.  395. 

(c)  Payment  by  one  of  joint-debtors. 

Where  one  of  two  joint  debtors  paid  off  the  whole  debt  by  a 
series  of  payments,  the  period  of  limitation  for  a  suit  for  con¬ 
tribution  would  run  not  from  the  time  when  the  last  payment 
was  made,  but  with  respect  to  each  payment  made  in  excess 
of  the  proportion  due  from  him,  from  the  time  of  such  pay¬ 
ment.  5.  I,  G.  440. 

01)  Suit  for  contribution  by  manager  of  a  joint  Hindu  family 

after  division. 

When  plaintiff,  as  manager  of  the  joint  family  property,  bor¬ 
rows  money  forfaraily  purposes  and  the  creditor  sues  the  man¬ 
ager  and  obtains  a  decree  against  him  alone,  after  the  division 
ot  the  family,  the  plaintiff  having  repaid  the  whole  debt,  may 
sue  the  other  members  ot  the  family  for  contribution  within 
three  years  of  the  date  of  such  repayment.  8.  M,  L.  J.  271. 

(e)  Scope  of  tlie  Article. 

Article  61  (Art.  49  N.  R.)  is  a  general  provision.  But  Arts. 
79,81,82,  99  100  (Arts.  66,68,69,86,87  N.  R.)  make  special  povi- 
sions  in  respect  of  certain  suits  to  recover  money  paid  for  the 
defendant,  and  when  there  is  a  conflict  between  the  general 
and  special  articles  tiro  latter  articles  pn'nta  facia  apply 

26.  M.  686, 
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[Art.  50. 

50.  For  money  pay- Three  years.  When  the  money  is 
able  by  the  ciefen-  received, 

dant  to  the  plain¬ 
tiff  for  money  re¬ 
ceived  by  tbe  de¬ 
fendant  for  the 
plaintiff’s  lisp. 

(S8TBS). 

General. 

Rrllele  Eomparea. 

This  Article  is  the  same  as  Art.  4T  of  the  old  Regulation  and 
Art.  62  of  the  Indian  Limitation  Aot.  Suits  to  recover  money 
paid  in  excess  of  what  was  due  is  governed  by  this  Article. 
So  also  suit  by  ward  against  guardian  to  recover  specific  sums 
received  during  plaintiff’s  minority  falls  under  this  Article.  To 
apply  Art.  50  plaintiff  must  prove  that  the  defendant  himself 
or  his  agent  has  actually  received  the  money  which  is  sought 
to  be  recovered  or  that  something  has  occurred  which  is 
equivalent  to  a  receipt  thereof  by  defendant. 

TKAVANCORE  CASE  LAW. 

A.  Article  applicable. 

[a]  Suit  by  plaintiffs  for  money  due-suit  filed  more,  than 
«{ years  after  majority. 

Kali  Sankaran  v.  The.imm  Gnuri.  39  T.  L.  R.  110^ 


Money  belonging  to  the  plaintiffs,  who  were  minors,  was 
advanced  to  the  first  defendant  on  a  hypothecation  bond 
whioh  provided  that  the  principal  and  interest  should  he  re¬ 
paid  to  the  plaintiff  or  the  second  defendant  or  the  third  de¬ 
fendant.  The  first  defendant  paid  tbe  money  to  the  second 
defendant.  Eight  years  after  the  money  was  repaid  and  more 
than  three  years  after  they  attained  majority,  the  plaintiffs 
sued  for  the  recovery  of  the  principal  and  interest  due  under 
the  hypothecation  bond  from  the  first  defendant  and  by  the 
sale  of  the  hypotheca,  or  in  the  alternative  from  the  second 
and  third  defendants.  Held  that  Art.  47  {Art.  50  N.  R.)  of  the 
Limitation  Regulation  applied  and  the  claim  against  the 
second  defendant  was  barred.  Held  further  that  the  second 
defendant  could  not  under  the  circumstances  he  regarded 
as  a  trustee  of  the  plaintiffs  and  Section  10  of  the  Limitation 
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Art.  50.] 

Regulation  had  no  application  to  the  case.  (22.  T.  L.  R.  143 
and  8  T.  L.  J.  346  foil  ),  See  also  Art.  S3  infra. 

|n]  Suit  for  Pasaram. 

Uticheria  Chacko  v.  Mat  hen  Mathew.  8.  T.  L  J.  346. 

Held  that  a  suit  for  Pasaram  dues  which  the  defendant,,  as 
treasurer  of  the  Church,  was  entrusted  with  the  duty  of  re¬ 
ceiving  on  the  understanding  that  he  was  to  hold  the  same 
in  deposit  and  distribute  the  same  among  the  priests  on  de_ 
niand  was  governed  by  Art.  47  (Art.  50  N.  R.)  and  not  by 
Art.  122  or  100  (Art.  133  or  109  N.  R.).  (See  Sec.  10  supra  and 
Art.  133  infra.) 

[e]  Suit  for  share  of  compensation  money  drawn  by  defendant 

from  Government. 

Masanow  Subhien  v.  Valandi  Vadliii/ar.  'It.  T.  L.  R.  143. 

The  defendant  drew  from  Government  the  compensation 
money  due  under  the  Land  Acquisition  Regulation.  Three 
years  after  that  the  plaintiff  brought  a  suit  for  getting  his 
share  of  the  compensation  money  drawn  by  the  defendant. 
Held  that  the  suit  was  barred  under  Art  47  (Art.  50  N.  R.)  of 
the  Limitation  Regulation.  . 

Lit]  Suit  to  enforce  mortgage  obtained  by  plaintiff’s  Karanavatl 

and  to  avoid  release  executed  by  common  liaranavan. 

Govinda  Pillai  Kumura  Pillai  v.  Raman  Raman.  11.  T.  L  J. 
312. 

The  Karnavan  of  the  plaintiff’s  branch  obtained  a  mortgage 
in  1069.  After  his  death  the  Kartiavan  of  the  common  TarWad 
executed  a  release.  Plaintiff  brought  a  suit  to  enforce  the 
mortgage  and  to  avoid  the  release  or  to  get  the  mortgage 
amount  from  the  common  Tarwad.  Held  that  the  suit  against 
the  Tarwad  was  barred  under  Art.  47  (Art.  50  N.  R.)  of  the 
Limitation  Regulation.  Art.  47  applies  wherever  the  defendant 
has  received  money  which  in  justice  and  equity  belongs  to  the 
plaintiff  in  circumstances  which  in  law  render  the  receipt  of 
it  by  the  defendant  a  receipt  for  the  use  of  the  plaintiff.  The 
applicability  of  this  article  is  not  confined  to  cases  in  which 
the  defendant  has  received  the  money  with  the  intention  of 
paying  it  over  to  the  plaintiff.  It  was  further  held  that  having 
.  regard  to  the  discharge  of  the  mortgage  debt,  the  -mortgage 
money  in  the  hands  of  the  common  Karnavan  could  not  be 
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regarded  as  immovable  property  and  that  the  suit  for  the  re¬ 
covery  of  the  same  could  not  be  treated  as  one  for  the  enforce¬ 
ment  of  a  right  to  recover  money  charged  on  immovable  pfo^ 
perty  under  Art.  109  (Art,  119.  N.  R.)  See  also  Art.  119  infra. 

[u]  Suit  by  assignee  of  subscriber  for  money  realized  by  Hid 

latter  from  foreman. 

Marthundan  Padmanabhanv.  Mullan  Sathyanesan.ST.IjJ.  418 
(See  Article  84  infra.) 

CO  Suit  for  share  in  assets—suit  after  one  year  of  rejection  of 

application  for  rateable  distribution. 

(See  Articles  8  and  10  supra.) 

Suit  for  recovery  of  excess  paid  by  lessee  under  protest. 

The  Demin,  of  Trauanonre  v.  Strishnan  Emm  ran.  22 
T.  L.  R.  54 

The  Sirkar,  as  trustee  of  a  Devaswom,  was  receiving  paddy 
from  a  lessee  of  a  Devaswom  at  the  rate  of  51  parahs.  Subse¬ 
quently  they,  discovering  that  76  parahs  of  paddy  per  year 
was  due  from  the  tenant  claimed  the  difference  for  eleven  years 
and  the  tenant  paid  under  protest  the  amount  claimed.  He 
then  brought  a  suit  for  the  recovery  of  the  excess  amount  paid 
by  him.  Held-. — 

Ramachandra  Rao  J: — that  the  residuary  art.  100  (Art.  109 
N.R.)  applied  to  the  case. 

Sadhusiva  Iyer  C.  J: — The  suit  was  governed  by  Art.  47 
(Art.  50.  N.  R.)  and  not  by  Art.  12  (Art.  13  F.  R.) 

The  plaintiff  was  given  a  decree  as  he  was  in  time  whether 
Art.  47  or.  100  applied.  (See  Article  13  supra  and  Art  109 
infra). 

B.  Article  not  applicable. 

Suit  by  Syrian  Christian  woman  against  fathefUMnw  for  re¬ 
covery  ot  Stridlianam 

Mathula  Louis  v,  Eapen  Rosa  6.  T.  L.  J,  464. 

A  Suit  by  a  Syrian  Christian  Woman  against  her  father-in- 
law  for  the  recovery  of  her  streedbanom  received  by  him  is 
not  governed  by  either  Sec.  10  or  Art.  47  (Art.  50.  F.  R.)  of  the 
Limitation  Regulation,  but  is  governed  by.  Art.  122  (Art.  133 
N.  R.)  i.  e.,  thirty  years  from  the  date  of  the  deposit.  If  it 
does  fiot  fall  under  Art.  122  it  falls  under  the  residuary  Art 
100  (Art.  109.  N.  R.) 
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N.  B.  The  Court  did  not  think  it  necessary  to  decide  in  this 
particular  case  whether  Art.  122  or  Art.  100  applied,  as,  apply* 
ing  either  Article  the  suit  was  within  time. 

(See  Sec  10  supra  and  Articles  109  and  133  infra.) 

INDIAN  CASE  LAW. 

(a)  Scope  of  tlic  article. 

This  Article  applies  to  cases  where  the  defendant  has  re* 
ceived  money  which  in  justice  and  equity  belongs  to  the  plain¬ 
tiff,  under  circumstances  which,  in  law,  render  the  receipt  of 
it,  a  receipt  by  the  defendant  to  the  use  of  the  plaintiff.  32.  C. 
527  (535) 

(b)  Receipt  must  be  on  account  of  plaintiff. 

To  make  this  Article  applicable  the  amount  ought  to  have 
been  received  by  the  defendant  for  the  plaintiff.  Even  if  the 
receipt  had  been  for  somebody  else,  whose  shoes  the  plaintiff 
has  stepped  into,  the  Article  would  not  apply.  To  such  a  case 
Art.  120  (Art.  109  N.R.)  would  apply.  13.  A.  368;  10.  C.  860. 
P.  C. 

(c)  The  article  is  a  general  one. 

Article  62  (Art.  50  N.  R.)  is  a  general  Article;  when  a  suit  of 
this  nature  is  specially  provided  for  in  other  Articles,  the 
general  Article  must  give  way.  47. 1.  C.  886;  60.  I.  C.  -698. 

(d)  Money  received  by  the  defendant  for  the  plaintiff's  use— Suit 

for. 

A  suit  instituted  by  a  plaintiff  for  recovery  of  money  which 
has  been  received  by  the  defendant,,  his  co-mortgagee,  in  satis* 
faction  of  a  mortgage,  in  which  both  were  interested,  though 
the  deed  stood  in  the  name  of  the  defendant  alone,  is  a  suit  for 
money  payable  by  the  defendant  to  the  plaintiff  for  money  re¬ 
ceived  by  the  defendant  for  the  plaintiff’s  use  and  must  con¬ 
sequently  under  this  Article  be  brought  within  three  years 
from  the  time  when  the  money  was  received  by  the  defendant, 
10.  C.  816.  P.C.;19.  C.  123P.C. 

(e)  Suit  by  Karnavan  to  recover  Tarwad  money  received  by  junior 

member. 

A  Suit  by  Karnavan  of  a  Malabar  Tara  wad  against  a  junior 
member  to  recover  a  sum  of  money  which  the  latter  had 
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collected  but  withheld  from  the  Karnavan,  alleging  that  it  was 
not  Tarwad  money,  was  governed  by  this  Article.  1912 
M.  W.N.  516  =  11.  M.  L.  T.  325. 

ff)  Suit  by  one  licir  against  another. 

A  suit  by  plaintiff  against  his  co-heir,  for  recovery  of  the 
former’s  share  of  money  received  by  the  latter  from  a  third 
person  with  whom  it  has  been  deposited  by  the  person  from 
whom  both  the  heirs  claimed,  is  governed  by  this  Article 
3.  A.  170. 

Cgl  Suit  by  vendee  against  vendor  Tor  compensation. 

Suit  by  vendee  for  compensation  against  vendor  for  failure 
to  give  possession  of  part  of  the  lands  sold,  in  consequence  of 
the  latter's  not  having  title  thereto,  is  governed  by  this  Article 
and  the  cause  of  action  arises  on  the  date  of  sale.  25.  B,  593. 

(li)  Suit  by  purchaser  to  recover  bis  purchase  money. 

Suit  by  purchaser  to  recover  his  purchase  money  is  governed 
by  thisArticle  and  the  period  of  limitation  is  three  years  from 
tlie  date  when  the  defendant  received  the  purchase  money. 
13;  0.  W.  N.  1080  =  2. 1.  C.  559;  8.  I.  C.  1087. 

(j)  Suit  tor  compensation  money  by  mortgagor. 

Suit  by  mortgagor  against  mortgagee  to  recover  the  com¬ 
pensation  money  paid  by  Government  for  the  mortgaged  land 
and  wrongfully  received  by  the  mortgagee  is  governed  by  this 
Article  and  the  cause  of  action  arises  from  the  date  when  the 
money  was  paid  to  the  defendant-mortgagee.  1.  A.  W.  N.  54 

(k)  Suit  by  ouc  joint  creditor  against  another. 

Where  two  out  of  three  joint  creditors  received  from  the 
debtor  more  than- what  was  due  to  both  of  them  jointly,  the 
cause  of  action,  for  a  suit  by  the  third  to  recover  the  excess 
collected  is  under  this  Article  and  the  limitat|8>n  runs  from 
the  date  of  such  excess  collection.  9.  B.  L.  R.  348  P.  C  = 
16  W.  R.  20.  ■ 

(lj  Suit  for  refund  of  excess  collection 

A  suit  for  the  refund  of  excess  collection  of  rents  made 
under  a  decree  for  enhancement  of  rent  and  other  decrees 
following  such  decree,  the  controlling  decree  being  subse¬ 
quently  reversed  and  superseded  on  appeal  to  the  Privy 
Qouncil,  will  lie.  Such  a  suit  falls  Under  this  Article.  3.  C,  30 
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51.  For  money  pay-  Three  years.  When  the  money  is 

able  for  interest  received, 

upon  money  due 
from  the  defend¬ 
ant  to  the  plain¬ 
tiff. 

(NOTES) 

General 

Article  compared. 

This  Article  is  the  same  as  Art,  48  of  the  old  Regulation  and 
Art.  63  of  the  Indian  Limitation  Act.  The  word  “due”  means 
under  a  contract  express  orimplied.  “Interest”  is  mcpieypaid 
or  allowed  for  the  loan  or  use  of  some  other  sum  of  money.  It 
is  only  in  special  cases  e.  g.,  in  cases  where  a  particular  term 
is  stipulated  for  the  repayment  of  the  principal  and  periodical 
terms  for  payment  of  interest^  that  instalments  of  interest 
may  be  separately  claimed  apart  from  the  principal.  But,  as  a 
general  rule,  interest  adheres  to  the  principal,  so  that  there  is 
hut  one  cause  of  action  for  both. 

INDIAN  CASE  LAW. 

(a)  Applicability  of  article. 

Art.  63  (  Art.  51  N.  R. )  is  restricted  to  suits  for  interests 
payable  on  simple  contracts.  It  has  no  application  to  interest 
charged  on  immovable  property.  In  such  a  case  the  claim  for 
interest  is  governed  by  Art.  132  (  Art.  119  N.  R.  ).  21.  I.  C.  111! 


(b)  Interest  charged  on  land. 

When  interest  is  charged  on  land  such  interest  may  ha 
recovered  for  12  years.  6.  M.  417. 

(a)  Right  to  interest  when  principal  barred. 

When  the  principal  barred,  no  claim  can  bO  put  forward 
for  interest  which  is  only  acoossory  thereto.  27,  B.  330 . 
5.  C.  759$  I.  M.  228. 


52.  For  money  pay¬ 
able  to  the  plain¬ 
tiff  for  money 
found  to  be  due 
from  the  defen¬ 
dant  to  the  plain¬ 
tiff  on  accounts 
stated  between 

the  til¬ 


th  e  accounts 
are  stated  in  writing 
signed  by  the  defen¬ 
dant  or-his  agent  duly 
authorised  in  this  be¬ 
half,  unless  where 
the  debt  is,  by  a 
sim pity  neons  agree- 
mentin  writingsigned 


Three  years.  When 
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as  aforesaid,  made 
payable  at  a  future 
time,  and  then  when 
that  time  arrives. 

Explanation,— The 
words  11  agent  duly 
authorised  in  this 
behalf  ’ '  shall  include 
the  Karnavan  of  a 
Malabar  Tarwad  and 
the  manager  of  an 
undivided  Hindu 
family,  where  the 
accounts  stated  re¬ 
late  to  the  Tarwad 
J  or  family  trans¬ 

actions. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  49  of  the  old  Kegulatlon  and 
Art,  64  of  the  Indian  Limitation  Act,  except  that  in  the  latter 
Act,  there  is  no  explanation  corresponding  with  the  one  in  our 
Article.  Art.  52  does  not  apply  to  a  so-called  account  stated 
when  such  statement  is  oral,  or  written  but  not  signed.  A  real 
account  stated,  if  oral  or  not,  in  writing,  signed  by  the  defen¬ 
dant  or  his  agent,  is  nevertheless  a  valid  new  contract  for  the 
payment  of  the  balance  in  consideration  of  the  extinguishment 
of  the  old  debts  on  each  side  and  such  a  contract  though  not 
governed  by  Art.  52  is  governed  by  Art.  103.  Art.  52  would 
seem  to  nullify  Sec.  19,  unless  it  is  is  read  along  with 
that  section  so  as  to  make  the  Article  inapplicable  except 
where  at  the  time  of  making  the  statement  all  the  several 
items  of  the  account  are  unaffected  by  limitation. 

TRAVANCORE  CASE  LAW. 

A.  Article  applicable. 

“Account  stated’’— Limitation. 

.Bamasubramonia  Iyer  Venkitadri  Iyer  v.  Swami  Iyengar 
Sasha  Iyengar ,  3.  T.  L.  J.  330  F.  B. 

Held  that  to  constitute  an  "  account  stated  ”  it  is  not  neces¬ 
sary  tfat  there  shot)]4  he  reciprocal  or  mutual  demarids 
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between  the  parties.  The  fact  that  the  Limitation  Regulation 
contains  separate  articles  for  suits  based  “  on  accounts  stated” 
(Art.  49  =  Art  52  N.  R.)  and  “mutual  accounts”  involving 
“reciprocal  demands”  (Art.  70=  Art.  72  N.  R.)  is  a  sufficient 
indication  that  the  Legislature  also  viewed  accounts  involving 
reciprocity  as  distinct  from  accounts  in.  general.  An  account 
stated  is  not  liable  to  be  re-opened  except  on  the  ground  of 
fraud  or  mistake.  Held  further  that,  an  account  stated  furnishes 
by  itself  a  fresh  cause  of  action  and  that  suits  based  on 
accounts  stated  are  analogous  to  suits  based  on  promissory 
notes,  executed  as  the  result  of  a  settlement  of  accounts.  In 
general  terms,  where  an  account  is  rendered  by  one  person  to 
another  showing  a  balance  due  from  the  one  to  the  other,  and 
the  indebtedness  thus  expressed  is  acknowledged  to  be  due  by 
the  person  against  whom  the  balance  appears,  or  where  par¬ 
ties,  having  previous  transactions  agree  upon  a  defihite. balance 
as  due  from  one  to  the  other,  this  will  constitute  account, 
stated.  Nor  is  it  necessary  in  order  to  make  an  account 
stated,  that  the  assent  or  admission  of  the  party  should  he  in 
writing  or  signed. 

B.  Article  not  applicable. 

Salt  for  balance  of  money  advanced  under  a  contract  to  supply 

goods. 

Panmeli  Ummini  v.  Mathevan  .Pal pan.  20.  T.  L.  R.  212, 

(See  Article  39  supra) 

INDIAN  CASE  LAW. 

[a]  “Account  stated.” 

(1)  An  “account  stated”  is  one  where  several  cross-claims 
are  brought  in  account  on  either  side  and  are  set  off  against 
each  other  and  a  balance  is  struck,  the  consideration  for  the 
pay  ment  of  the  balance  being  the  discharge  on  each  side.  Such 
an  account  stated  evidences  a  new  contract.  23.  A.  502;  7.,  B. 
414.  (417) 

(2)  That  in  a  real  account  stated  it  is  not  necessary  that  the 
statement  should  be  made  within  the  period  of  limitation  pre¬ 
scribed  for  the  recovery  of  several  cross-items.  9,  B.  429. 

(3)  Arlicle  64  (Art.  52  N.  R  )  does  not  prescribe  any  time 
within  which  an  acc'dimt  must  be  stated.  An  “account  stated” 
signed  by  orje  of  several  partners  is  binding  on  all,  26.  M.  186, 
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[])]  ‘Account  Miitcd”  and  acknowledgment, 

(X)  Where  there  are  no  cross-demands  to  be  set  off 
against  each  other,  but  the  account  oonsists  merely  of  debts 
on  one  side  of  the  account  and  payment  made  by  the  debtor  on 
the  other  side,  the  account  is  not  mutual.  The  striking  of  a 
balance  in  an  account,  the  items  of  which  are  all  on  one  side, 
does  not  amount  to  an  “account  stated.”  Signature  of  the 
debtor  to  such  a  balance  is  nothing  more  than  an  acknowledg¬ 
ment  of  a  debt  under  Sec  19  which  serves  as  evidence  to  pre¬ 
vent  the  operation  of  the  Limitation  Act;  and  a  suit  for 
the  balance  thus  struck  is  a  suit  brought  not  on  the  basis 
of  .the  acknowledgment,  but  on  the  original  cause  of  action. 
The  acknowledgment  in  such  cases  is  regarded  as  an  acknow¬ 
ledgment  of  liability  under  Sec,  19.  25.  B.  51.2;  51.  I.  C.  353;  25. 
I.  C.  89. 

(2)  If,  therefore,  the  debt  is  barred  at  the  date  of  such  acknow¬ 
ledgment,  the  latter  cannot  help  to  extend  the  period  of  limit¬ 
ation  in  favour  of  the  creditor  for  the  provisions  of  Section  19 
requires  that  an  acknowledgment  to  be  effectual  must  be  made 
before  limitation  for  the  suit  expires.  But  in  the  case  of  an 
account  stated  it  evidences  a  new  contract  which  may  be  sued 
upo.n.  15  A.  1. 

53.  For  compensa-  Three  years.  When  the  time  speci- 
tion  for  breach  of  Tied  arrives  or  the 

a  promise  to  do  contingency  happens- 

anything  at  a 

specified  time,,  or 
upon  the  hap¬ 
pening  of  a 
specified  contin¬ 
gency. 

(NOtBS). 

General, 

article  eompared. 

This  Article  corresponds  with  Art.  50  of  the  old  Regul¬ 
ation  and  Art.  65  of  the  Indian  Limitation  Act.  This  Article  is 
superfluous  as  all  oases  contemplated  by  it  are,  in  effect, 
covered  by  the  general  Article  103.  All  suits  for  compensation 
for  breach  of  promise  are  governed  hy  the  general  Articles  103 
and  104.  If  the  promise  is  contained  ip  a  duly  registered 
agreement.  Art.  104  will  apply, 
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Upon  the  happening  of  a  specified  contingency. 

Where  a  reward  is  offered  for  the  arrest  and  conviction  of 
a  criminals  the  limitation  does  not  begin  to  run  until  a  convic¬ 
tion  is  had. 

This  is  a  general  Article  for  the  recovery  of  either  liquidated 
sums,  or  unascertained  damages  for  the  breach  of  a  promise 
to  do  anything  at  a  specified  time,  or  upon  the  happening  of  a 
specified  contingency.  A  suit  for  breach  of  promise  of  mar¬ 
riage  or  for  non-delivery  of  goods  bailed  may  come  under  this 
Article.  Where  the  promise  is  not  to  do  anything  but  to 
abstain  from  doing  something,  or  where  no  fixed  time  or  event 
is  specified  for  the  performance  of  the  contract  Art."  103-or 
some  other  Article  will  apply. 

T  li  A  VAIS'  COKE  CASE  LAW. 

[a]  Suit  for  money  advanced  «n  pronotc  supported  by  letter  of 

guarantee  or  indemnity. 

Auavthanarai/ana  Aii/cr  Subrannniu  Sastriul  v.  Paili  Souriaru 
36.  T.  L.  R.  148. 

The  Plaintiff  advanced  a  certain  sum  of  money  to  the  first 
defendant  on  a  pro-note  dated  1 9-11-1085,  on  the  strength  of  a 
letter  of  the  second  defendant  dated  17-11-1085.  In  that  letter 
the  second  defendant  had  undertaken  to  repay  the  amount  if 
the  first  defendant  made  default  in  the  matter  of  its  repay¬ 
ment.  The  plaintiff  brought  the  suit  on  the  note  on  17-11-1091. 
Held  that  the  contract  embodied  in  the  letter  w.as  a  contract  of 
guarantee  and  not  of  indemnity  and  that  the  cause  of  action 
on  a  pro-note  payable  on  demand  arose  on  the  date  of  the  note, 
that  the  liability  of  the  second  defendant  on  the  guarantee 
accrued  from  the  date  of  the  note  and  the  claim  against  him 
was  barred  by  limitation  under  Art,  50  or  95  (Art.  53  or  103 
N.  R.)  of  the  Limitation  Regulation.  (See.  Art.  103  infra.) 

[b]  Suit  for  Michavsira.nl— remedy  against  person  and  property. 

T hu-p pan  Nilacantan  Nampuri.pad  v.  Kanakku  Narayiuuui, 
Parameswarart.  3.  T.  L.  J.  1  =  28.  T.  L.  R.  11.  F.  B. 

A  jenmi  brought  a  suit  in  1086  for  arrears  of  michavavam 
due  in  respect  of  a  kanom  holding  from  1073  and  prayed  for  a 
personal  decree  against  the  kudiyan,  his  rights  in  the  holding 
having  been  purchased  in  1085  by  the  jenmi  himself  jn  court 
auction  in  execution  of  a  decree  ,  for  arrears  of  Michavaram 
due  fora  period  before  1073.  HeldXRamachandra  Ran  and 
Muthiinatfagam  Pttlai  ./J.)  that  the  period  of  12  years  provided 
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for  by  Art.  109  (Art.  119  N.  R.)  of  the  Limitation  Regulation 
for  suits  to  enforce  payment  of  money  or  any  customary  dues 
charged  upon  immovable  property  applied  not  merely  to  the 
remedy  against  the  property,  but  to  the  remedy  against  the 
person  as  well  and  that  therefore  the  jenmi  was  entitled  to 
get  a  personal  decree  for  the  arrears  of  Michavaram  that 
accrued  due  within  12  years  of  the  date  of  suit. 

Per  Krishnan  Nair  C.  J : — -The  period  of  12  years  mentioned 
in  Art.  109  applies  only  to  remedies  against  the  property  and 
not  against  the  person.  And  the  Article  of  the  Limitation 
Regulation  that  is  applicable  to  a  personal  decree  for  the 
recovery  of  money  or  any  customary  dues  charged  upon 
immovable  property  is  Art.  50  or  95  or  96  fArfc.  53  or  103  or  104 
N.  R.)  according  as  the  document  under  which  the  money  or 
customary  dues  are  payable  is  unregistered  or  registered. 
(See.  Articles  103,  104  and  1 1 9  infra). 

UNKEPOKTED  CASE  LAW. 

GO  Suit  against  Jiypotliecatee’s  surety. 

A.  S.  373  of  1093. 

A  and  B  hypothecated  certain  properties  to  H  for  Rs.  700  on 
9-8-1087.  Out  of  this  only  Rs.  500  was  paid  to  A  and  B.  The 
rest  was  made  to  A  and  B  on  C’s  surety,  (Rs.  100  after 
12-10-1088  and  Rs.  100  after  7-5-1089).  On  2-4-1093,  H  sued 
on  the  hypothecation  bond  against  A,  B  and  C.  C  pleaded 
limitation  as  the  suit  was  instituted  more  than  three  years 
from  the  time  when  H  was  actually  damnified  i.  e.,  from  the 
date  on  which  the  hypothecation  amount  was  repayable 
(which  was  on  or  before  30-8-1088  according  to  the  hypothe' 
cation  bond).  Held  that  the  suit  was  not  barred  by  limitation 
as  plaintiff  could  be  deemed  to  be  damnified  only  when  the 
security  proved  insufficient  to  satisfy  his  claim  and  that  the 
suit  was  governed  by  Art.  50  (Art.  53  N.  R.)  and  was  not  barred 
as  the  contingency,  on  which  C’s  liability  depended  according 
to  bis  letter  of  guarantee,  was  the  insufficiency  of  the  security 
given  under  the  bond  and" that  the  suit  was  not  premature  as 
on  the  contract  of  guarantee  both  the  principal  and  the  surety 
might  be  sued  together  in  one  suit. 

<b)  Bond  payable  on  tb^iappenin^  of  a  conlingemy. 

S'.  A.  1S1  of  10$ A* 

In  execution  of  a  decree  obtained  by  the  plaintiff  a  sum  of 
Bh.  Rs.  592  was  realised  and  held  in  deposit  in  Court.  The 
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first  defendant  instituted  a  suit  against  plaintiff  and  obtained 
an  injunction  prohibiting  the  plaintiff  from  drawing  the  money 
deposited  in  Court  in  1079.  Before  the  issue  of  the  injunction 
order  one  S.  A.  executed  a  bond  to  plaintiff  for  the  interest  on 
the  deposit  amount  trorn  the  date  of  deposit  till  the  date  of  the 
decree  in  first  defendant’s  suit  against  plaintiff.  It  was  alleged 
that  S.  A.  agreed  to  have  the  interest  realised  in  execution  of 
the  plaintiff’s  decree.  The  first  defendant’s  suit  was  dis¬ 
missed.  Plaintiff  applied  to  realise  the  interest  from  S.  A. 
The  execution  Court  rejected  plaintiff’s  prayer  as  the  decree 
did  not  provide  for  interest.  Plaintiff  brought  the  present 
suit  on  the  bond  in  1086.  The  defendants  pleaded  limitation. 
Held  that  the  bond,  as  it  contained  a  promise  to  pay  on  the 
“happening  of  a  contingency”  fell  under  Art.  50  (Art.  53  N.  R.) 
and  if  that  Article  was  inapplicable  Article  68  (Art,  70  N.  R.) 
would  apply  as  the  bond  contained  a  contract  to  indemnify. 
(See.  Art.  70  infra). 

INDIAN  CASE  LAW. 

Debtor’s  promise  to  pay  when  he  shall  have  means. 

A  debtor’s  promise  to  pay,  when  he  shall  have  the  means  to 
do  so,  may  be  enforced  within  three  years  from  the  date  of  his 
acquiring  means  to  pay.  If  a  person  who  has  promised  to  do 
anything  at  a  future  specified  time,  declares  beforehand  that 
he  will  not  do  it,  this  Article  does  not  prohibit  a  suit  being 
brought  against  him  before  the  time  specified  arrives.  1  M.  162, 

54.  On  a  single  bond,  Three  years.  The  day  so  specified, 
where  a  day  is 
specified  for  pay* 
ment. 


(notes;, 

Article  compared; 

This  Article  is  tho  same  as  Art.  51  of  the  old  Regulation 
and  Art.  66  of  Indian  Limitation  Act.  In  the  old  Article 
the  word  “single”  is  omitted.  A  single  bond  is  a  bond  merely 
for  payment  of  a  certain  sum  of  money  without  any  condition 
in  or  annexed  to  it.  Art.  56  deals  with  a  bond  subject  to  con¬ 
ditions.  Art.  55  deals  with  a  bond  where  no  day  is  specified 
tor  payment.  Instalment  bonds  are  provided  for  in  Arts,  61 
afid  62. 
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TRAVANCORE  CASE  RAW. 

Suit  on  debt-bond— stipulation  for  repayment  of  grain. 

Venkileswara  Iyer  Rama  Iyer  v.  Ittlaoira  Ouseph. 
10.  T.  L.  J.  273. 

Plaintiff  sued  on  a  debt-bond  dated  23-4-1038,  which  provided 
for  repayment  of  grain  in  Medom  1089  ;  and  in  ease  of  default 
on  demand.  The  suit  was  brought  on  19-10-1.093.  Held  that 
the  document  was  a  bond  and  the  Article  applicable  to  the 
case  was  either  51  or  65  (Art.  54  or  67  N.  R.)  which  is, the 
residuary  Article  in  the  Limitation  Regulation  for  bonds  and 
that  the  suit  was  barred,  (See  Arts.  67  and  105  infra). 

55.  On  a  single  bond,  Three  years  The  date  of  executing 
where  no  such  the  bond, 

day  is  specified. 

(NOTES).' 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  52  of  the  old  Regulation 
and  Art.  67  of  the  Indian  Limitation  Act.  In  the  new  Article 
the  word  “such”  is  added.  When  money  lent  is  to  be  paid  to 
the  borrower  at  the  time  of  registration  of  the  bond  (and  it  is 
in  fact  so  paid)  ar.d  no  date  of  repayment  is  fixed,  limitation 
under  Art.  104  (as  read  with  Art.  55)  reckons  from  the  date  of 
executing  the  bond  and  not  from  date  when  the  money  is 
actually  paid  to  the  borrower  (viz.,  the  date  of  registration). 

TRAVANCORE  CASE  LAW. 

(a)  Suit  for  money  due  under  a  bond  payable  on  demand. 

Civil  Miscellaneous  Appeal  No.  16  of  1067.  9.  T.  L.  R.  App. 
•23  F.  B. 

(See  Art,  105  infra). 

(b)  Suit  on  a  Pro-note  payable  on  demand. 

Bappoo  RaoMadhoo  Raov.  Lekshnn  KaveH  fai  7.  T.L.R.  83. 

A  suit  on  a  pro-note  which  contains  a  provision  that  it  shall 
be  payable  on  demand,  is  governed  by  the'six  years’  limitation 
under  Art.  97  (Art.  105  R.  RJ  of  the  Limitation  Regulation. 
Art.  52  (Art.  55  N.  R.)  has  no  application  to  the  case.  (See 
Art.  105  infra). 

(c)  Suit  for  mortgage-money— mortgage  set  aside— meger. 

Chidambg,rathanu  Kolappan  v.  Kuttalam  PUlai  Arnmmukhom 
Pillau  14  T,  L.  J,  432  F.  B. 
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The  third  defendant  as  the  guardian  of  defendants  1  and  3, 
her  minor  children,  executed  an  assignment  to  the  plaintiff  by 
a  simple  document  of  two  mortgage  rights  in  1083  and  one  of 
the  items  of  consideration  for  the  same  was  a  debt  bond  exe¬ 
cuted  by  the  third  defendant  to  the  plaintiff  in  1082.  One  of 
the  mortgages  was  set  aside  by  the  decree  in  a  suit  by  the 
junior  members  of  the  Tarwad  of  the  motgagor.  It  was  con¬ 
firmed  in  appeal  on  7-7-1093  and  the  plaintiff  lost  possession  of 
the  property  in  that  mortgage  on  21-3-1094.'  The  plaintiff  filed 
■the  present  suit  on  7-7-1094  to  recover  from  the  defendant  the 
amount  of  the  mortgage  set  aside  with  interest  and  cost  of  the 
previous  litigation,  held,  that  the  debt-bond  in  question  was 
not  merged  in  the  assignment  reciting  it  and  that  on  the 
failure  of  consideration  for  the  assignment  the  claim  under  the 
••  debt-bond  revived  and  the  date  of  the  revival  was  the  final 
’’  determination  of  the  previous  suit  and  the  claim  under  the 
debt-bond  was  not  barred.  In  cases  when  the  debt-bond  be 
came  merged  in  the  assignment  there  could  not  beany  revivor, 
(d)  Cause  of  action  on  bond  fixing  no  date  of  payment. 

Kanakku  Raman  Padmanabhon  v,  Thiraviam  Vallianayagom 
4  T.  L.  R.  22. 

Defendant’s  Karanavan  executed  a^bond  to  another.  Plain¬ 
tiff  got  this  right  purchased  in  execution  of  a  decree  of  Court 
and  then  sued  for  the  principal  and  interest.  Held  that  the 
cause  of  action  on  a  bond  which  does  not  specify  any  parti¬ 
cular  day  for  payment  of  the  principal  arises  on  the  date  the 
bond  is  executed  or  at  the  time  the  default  in  the  payment, 
of  interest  takes  place. 

Held  also  that  the  mere  fact  of  a  debt  being  under  attach¬ 
ment  by  courts  in  execution  of  a  money  decree  against  the 
obligee  of  the  boud,  is  sufficient  to  take  the  case  out  of  the 
Limitation  Regulation  and  the  plaintiff  cannot,  by  his  pur¬ 
chase  at  the  Court  sale,  be  placed  in  a  position  better  than  that 
of  the  original  creditor  whose  rights  vested  in  him  under  the 
purchase. 

[N.  B.  This  decision  is  prior  to  the  Limitation  Regulation,  II 
of  1062,] 

INDIAN  CASE  LAW. 

(a)  Bond  payable  on  demand. 

It  has  been  held  that  a  bond  payable  on  demand  does  not 
specify,  the  date  of  payment  and  is  governedvby  this  Article. 
3,  A,  4l§, 
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[Arts.  56,  57  &  58, 

fb)  Bond— Commencement  oftime. 

(2)  Under  this  Article,  time  runs  from  the  date  of  the  bond, 
i.  e,  from  the  date  of  its  execution.  33.1.0,111, 

56.  On  a  bonrl  sub-  Three  years.  When  the  condition 
ject  to  a  con-  is  broken, 

dition. 

(N  ©T  e  s ). 


Article  compared. 

This  Article  is  the  same  as  Article  53  of  the  old  Regulation 
and  Art  68  of  the  Indian  Limitation  Act. 

INDIAN  CASE  LAW. 

When  the  condition  is  broken. 

When  there  are  several  distinct  conditions,  limitation  runs 
upon  6ach  condition,  from  the  time  each  is  broken.  46.  I.  C. 
418. 

§7.  On  a  bill  of  ex-  Three  years.  When  the  bill  or  note 
change  or  pro-  falls  due. 

missory  note  , 
payable  ht\a 
fixed  time  after 
date. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  54  of  the  old  Regulation  and 
Art.  69  of  the  Indian  Limitation  Act.  A  bill  of  exchange  is 
defined  in  Sec.  4  of  the  Negotiable  Instruments  Regulation,  (II 
of  1075),  as  “an  instrument  in  writing  made  on  a  specified  date 
and  containing  an  unconditional  order,  signed  by  the  maker, 
directing  a  certain  person  to  pay  a  certain  sum  of  money  only 
to,  or  to  the  order  of,  a  certain  person  or  to  the  bearer  of  the 
instrument.”  .Under  Sec.  Z  of  the  Limitation  Regulation,  a 
bill  of  exchange  includes  a  hundi  and  a  cheque. 

58.  On  a  hill  of  ex-  Three  years.  When  the  bill  is  pre- 
change  payable  rented, 

at  sight,  or  after 
sight,  but  not  at 
a  fixed  time. 
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Arts  59,  60  &  81.] 

(SOT6S). 

Article  compared. 

This  Article  is  the  same  as  Art.  55  of  the  old  Regulation  and 
Art.  70  of  the  Indian  Limitation  Act.  A  bill  payable  at  sight 
must  be  presented  within  a  reasonable  time,  and  the  statute 
runs  from  its  presentment.  Presentation  may  be  presumed 
from  payment  of  interest. 

59.  On  a  bill  of  ex-  Three  years.  When  the  bill  is  pre¬ 
change  accepted  sente d  at  that  place, 

payable  at  a 

particular  place. 

fS9TES). 

Article  compared. 

This  Article  is  the  same  as  Art.  56  of  the  old  Regulation  and 
Art.  71  of  tha  Indian  Limitation  Act. 

60.  On  a  bill  of  ex-  Thr^e  years.  When  the  fixed  time 

change  or  pro-  expires, 

missory  note 

payable  at  a  fixed 
time  after  sight 
or  after  demand. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  57  of  the  old  Regulation  and 
Art.  72  of  the  Indian  Limitation  Act.-  In  a  suit  on  a  promis¬ 
sory  note  or  bill  payable  one  year  after  demand  or  twelve 
months  after. sight,  time  does  not  commence  to  run  until  after 
the  expiry  of  one  year  from  the  date  when  a  demand  is  actually 
made  or  the  bill  is  presented. 

61.  On  a  promissory  Three  years.  The  expiration  of  the 

note  or.  bond  first  term  of  payment 

payable  by  in-  as  to  the  part  then 

stalments.  payable  ;  and  for  the 

other  parts,  the  ex¬ 
piration  of  the  res¬ 
pective  terms  of  pay¬ 
ment. 
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[Art,  62, 

f  N  ©  T  IS  S) 

General, 

Article  compared. 

This  Article  is  the  same  as  Art.  59  of  the  old  Regulation  and 
Art.  74  of  the  Indian  Limitation  Act.  Successive  actions  are 
horn  as  the  successive  instalments  become  due.  The  aotion 
for  the  past  instalment  may  be  barred  although  other  and 
future  instalments  still  remain  recoverable.  Failure  to  enforoe 
payment  of  any  particular  instalment  does  not  prejudice  the 
right  to  recover  subsequent  ones. 

INDIAN  CASE  DAW, 

(aj  Registered  instalment  bonds. 

Notwithstanding  the  express  provisions  of  this  Article, 
Art.  104  applies  to  suits  based  on  registered  instalment  bonds, 
18.  C.  506. 

(b)  Instalment  bond — no  default  provision. 

When  a  debt  is  payable  by  instalments,  f:and  there  is  no 
default  provision,  a  new  cause  of  action  arises  upon  each 
default  arid  plaintiff  can  recover  in  respeot  of  instalments 
falling  due  within  three  years  before  suit.  18.  Q.  B.  593 ; 
17.  I.  C.  513  ;  24.  I.  Q.  507 ;  38.  M.  374. 

62.  On  a  promissory  Three  years.  Same  as  above  :  but 
note  or  bond  pay-  where,  after  the  de~ 

able  by  instal-  fault  and  on  or  he¬ 

rn  ents,  which  .  a  fore  the  date  on  which 
provides  that,  if  the  last  instalment  is 

default  be  made  due,  the  payee,  or 

in  payment  o,f  obligee  makes  a  de- 

one  .  or  more  mand  in  writing  for 

instalments,  the  the  payment  of  the 

whole  shall  be  whole,  and  has  not, 

due.  ,  thereafter,  waived  in 

writing  his  right  to. 
such -payment,  then 
from  the^ate  of  such 
demand. 

.  (N8TESJ. 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  60  of  the  old  Regulation  and 
Art. 75  of  the  Indian  Limitation  Act.  In  the  new  Article  after 
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the  word  ’‘one”  the  words  "or  more”  are  added  and  instead  of 
the  word  “instalment”  the  word  "instalments”  has  been  substi¬ 
tuted.  The  third  column  of  the  old  Article  runs  thus  -"same 
as  above,  unless  where  the  payee  or  obligee  makes  a  demand 
in  writing  for  the  whole  amount  due  and  then  the  date  of  such 
demand.”  The  corresponding  Article  of  the  Indian  Limit¬ 
ation  Act  has  “  when  the  default  is  made,  unless  where  the 
payee  or  obligee  waives  the  benefit  of  the  provision  and  then 
when  fresh'  default  is  made  in  respect  of  which  there  is  no 
such  waiver.”  In  the  case  of  registered  instalment  bonds  the 
period  of  limitation  under  Arts.  61  and  62  is  enlarged  to  six 
years  (Vide  Art.  104). 

Waiver. 

Waiver  is  the  consent  to  dispense  with  something  to  which  a 
person  is  entitled.  It  is  the  foregoing  of  a  right,  so  that  it 
cannot  be  enforced.  (Starling.  4th  Ed.  p.  209). 

TRAVAUPORE  CASE  LAW. 

A.  Article  applicable. 

(a)  Bond-limited  to  money  transactions 

S.  A.  SS  of  1101.  T.  L.  T.  Vol.  I  Part  4  p.  X.LVIII. 

Article  60  oi  the  Limitation  Regulation  fArt.  62.  N.  R) 
applies  only  to  suits  on  promissory  notes  or  bonds  payable 
by  instalments.  The  word.  “  bond  "  in  Art.  60  must  be  under¬ 
stood  as  limited  to  money  transactions. 

(b)  Instalment  bond— written  demand,  whether  necessary. 

(i)  Civil  Revision  Petition  No.  473  of  1099. 1.  T,  L.  T.  49  F.B. 

Plaintiff,  the  foreman  of  a  chittv,  sued  a  defaulting  prized 
subscriber  for  arrears  of  chitty  subscriptions  in  a  lump  in  ac¬ 
cordance  with  the  terras  of  the  chitty  security  bond  which 
contained  the  usual  stipulation  that  if  default  was  made  in 
the  payment  of  any  one  instalment  of  subscriptions  for  the 
prized  ticket,  the  foreman  was  entitled  to  claim  and  the  de¬ 
faulter  liable  to- pay  the  entire  amount  of  the  future  subscrip¬ 
tions  in  a  kpmp.  The  plaintiff  was  given  a  decree  only  for  the 
recovery,  of  the  arrears,  his  claim  for  the  future  subscriptions 
in  a  lump  was  disallowed  on  the  ground  that  no  written  de¬ 
mand  had  been  made  as  provided  for  by  Art.  60  (Art,  62  N.  R.) 
of  the  Limitation  Regulation.  Held  that  the  bond  in  question 
was  an  instalment  bond  corning  under  the  purview  of  Art.  60 
Cf  the  Limitation  Regulation  and  the  period  of  limitation  was, 
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therefore,  three  years  required  by  Art.  60  from  the  date  from 
which  that  instalment  accrued  due.  For  recovery  of  the 
entire  amount  of  all  the  instalments  the  period  of  limitation 
was  three  years  from  the  date  of  a  written  demand  by  the 
obligee,  As  regards  the  question  whether  a  written  demand 
was  necessary,  it  was  held  that  a  written  demand  was  not 
necessary  to  a  cause  of  action  under  Art.  109  (Art.  119  N.  R.) 
but  in  the  case  of  instalment  bonds  governed  by  Art.  60  a 
written  demand  was  necessary  in  order  to  give  rise  to  a  cause 
of  action  for  the  recovery  of  the  future  instalments  in  a  lump. 
The  observations  of  Raman  Me  nun  G.  J.  in  32  T.  L.  R.  139 
regarding  Art.  60  wore  mere  obiter  dicta.  It  was,  therefore, 
held  that  the  plaintiff  in  this  case  had  no  cause  of  action  to 
claim  future  subscriptions  in  a  lump  as  there  was  no  demand 
in  writing.  He  was  allowed  only  to  recover  the  arrears. 

(ii)  Vachunapermnal  Nudan  Vela nd i< Nadan  v.  Subramonin 
Nadau  Stibbaii/a  Nadan.  15.  T.  L,  J.  505  F,  B. 

Article  60  (Art.  62  N.  R.)  of  the  ^Limitation  Regulation  ap¬ 
plies  to  an  agreement  providing  for  repayment  in  instalments 
of  paddy  given  as  loan,  which  comes  under  the  purview  of 
“bond”.  In  the  case  of  instalment  bonds,  the  cause  of  action 
for  the  recovery  of  the  whole  debt  in  a  lump  on  the  default  of 
payment  of  one  or  more  instalments  would  arise  only  ou  the 
creditor  making  a  written  demand  for  the  same.  In  the 
absence  of  such  a  written  demand,  such  of  the  instalments  as 
have  fallen  due  within  three  years  before  the  date  of  suit  are 
not  barred. 

(iii)  Mathevan  Goohidun  Potti  v.  Raman  Govindan.  11. 
T.  L.  J.  250. 

A  suit  was  brought  by  a  foreman  against  a  defaulting  prized 
subscriber  for  enforcement  of  two  simple  bonds  executed  to 
secure  the  payment  ot  futuWs.  subscriptions.  The  bonds  pro* 
vided  that  file  future  subscriptions  should  be  paid  in  instal* 
ments  on  the  due  dates  and  that  in  default  of  doing  so  the 
whole  amounts  should  be  paid  in  a  lump.  Held  that  the  oase 
fell  under  Art.  60  fArt.  62  N.  R.)  of  the  Limitation  Regulation 
and  the  obvious  meaning  of  the  words  in  column'  three  relat* 
ing  to  that  Article  was  that  the  cause  of  action  for  a  suit  fall¬ 
ing  under  that  Article  arose  at  the  same  point  of  time  from 
Which  the  period  of  limitation  was  to  be  calculated  .viz.,  from 
the  date  of  the  Written  demand.(25,  T.  L.  R.  142  ;  10.  T.L.R.  49; 
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S.  D.  I.  207  ;  18.  T.  L.  R.  103  :  7.  T.  L.  J.  416  relie’d  on  :  6. 
T.  L.  J.  360  considered/ 

(iv)  Sankaran  Aiyappan  v.  Pimnian  Pun-man.  25  T,  L.  R.  142. 

The  right  of  a  chitty  foreman  to  enforce  the  payment  of  the 

whole  sum  due  under  a  chitty  bond  executed  by  a  prized  sub¬ 
scriber,  accrues  only  at  the  date  of  a  written  demand  and  not  on 
the  date  of  default  and  the  suit  by  him  is  governed  by  Art.  60 
(Art. 62  N.  R).  If  no  such  demand  is  made,  the  creditor  shall  be 
•  presumed  to  have  waived  the  default  on  the  debtor’s  part. 

The  filing  of  a  plaint  in  Court  setting  forth  a  certain  claim, 
or  the  Court’s  summons  to  the  defendant  to  show  cause  against 
the  decreeing  of  the  claim  by  the  Court,  cannot  be  treated  as 
written  demand  by  one  party  on  the  other  required  by  law  to 
create  the  right  itself  which  is  sued  for.  (18  T.  L.  R.  103  F.  B.) 
referred  to.  * 

(v)  Raman  Govindan  v.  Gooindan  Keuavan  10.  T.  L.  R.  49. 

A  suit  was  filed  by  the  chitty  foreman  for  the  recovery  ot 

arrears  of  subscriptions  due  from  a  prized  subscriber  who 
made  default  after  the  prizing  of  the  chitty.  The  suit  was 
instituted  in  1064,  i.  e.,  more  than  three  years  after  the  date  of 
the  bond.  The  chitty  agreement  was  executed  in  1060  and  it 
contained  the  stipulation  that  the  subscriptions  for  the  future 
drawings  should  be  paid  annually,  interest  amounting  to  one- 
fourth  of  the  principal  d.ue  being  payable  in  addition,  in  case 
of  default  of  payment  of  any  one  instalment,  at  the  next 
drawing,  and  the  whole  balance  with  interest  equal  to  one  half 
the  principal,  at  the  third  drawing.  Bald  that  the  agreement 
of  1060  was  equivalent  to  a  bond  falling  under  Art.  60  (A.rt.  62 
N,  R )  of  the  Limitation  Regulation  and  that  under  the  said 
Article,  no  demand  in  writing  having  been  made  by  the  plain¬ 
tiff,  the  period  of  limitation  should  be  calculated  from  the 
expiration  of  the  first  term  of  pa5  ment,  as  to  the  part  then 
payable,  and  for  the  other  parts,  from  the  expiration  of  the 
respective  terms  of  payment  and  that,  therefore,  the  claim  for 
the  subscriptions  due  for  the  years  1061,  1062,  and  1063  Was 
not  barred. 

(vi)  Parasitrama  Iyen  Krishna  lyen  v.  Kanakkn  Krishnail 
Paminesmran  2.  T.  L.  R.  29. 

A  chitty  foreman  sued  a  prized  subscriber  on  the  agreement 
executed  by  the  latter.  The  agreement  contained  a  stipula* 
cion  that  on  non-payment  of  any  one  instalment  the  entire 
amount  of  subscriptions  due(  should  immediately  become 
(4<U 
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payable.  Hold  that  a  ehitty  manager  is  perfectly  at  liberty  to 
waive  his  right  of  enforcing  its  terms.  The  agreement  is 
inserted  for  his  own  special  benefit,  and  that  a  man  is  com¬ 
petent  to  forego  his  benefit.  He  can  sue  for  the  instalments 
which  are  not  time-barred. 

(c)  Instalment  decree  with  provision  for  payment  of  lump 
sum  in  default  of  payment  of  instalment. 

Perianal  Aiyen  Bhayaoathy  Aiyen  v.  Umuyammal  Bhaya- 
mthyammal  27.  T.  L.  R.  105  =  2.  T.  L.  J.  200. 

Plaintiff  obtained  against  the  defendant  a  decree  for  maint¬ 
enance,  directing  payment  of  12  fanams  per  month,  and  provi¬ 
ding  that  in  the  event  of  default  to  do  so  such  amount  as  will 
produce  an  interest  of  the  sum  above  adjudged,  i.  e.,  1200 
fanams,  would  be  recoverable  from  the  defendant.  The  decree- 
holder  sought  to  execute  the  decree  for  recovering  the  lump 
sum.  The  application  was  dismissed  for  default  of  prosecu¬ 
tion.  More  than  seven  years  after  the  dismissal,  the  decree- 
holder  again  filed  an  execution  {application  for  recovering 
.  the  arrears  for  three  years,  held  that  the  decree-holder’s 
application  was  in  time  and  that  Art.  60  (Art.  62  N.  .R)  of  the 
Limitation  Regulation  was  sufficient  authority  for  holding 
that  mere  non-payment  of  instalment  did  not  necessarily 
make  the  decree  (from  the  time  of  default  to  pay  any  instal¬ 
ment)  as  if  it  was  one  only  for  the  payment  of  the  whole 
amount.  Even  after  default,  it  was  optional  with  the  decree- 
holder  to  treat  the  decree  as  one  for  payment  by  instalments. 
At  any  rate,  it  was  clear  that  by  the  force  of  the  decree  itself, 
default  to  pay  an  instalment  did  not  make  the  date  of  such 
default,  the  starting  point  for  limitation  purposes. 

’  There  is  no  foundation  for  holding  that  a  decree-holder  is 
bound  to  take  out  execution  for  the  whole  decree  amount 
directly  a  default  is  committed,  unless  the  decree  itself  pro¬ 
vides  that  in  the  event  of  a  default,  the  decree-holder  shall  not 
be  entitled  to  rely  upon  the  provision  for  payments  by  instal¬ 
ments.  The  fact  that  an  application  for  execution  of  decroe 
in  respect  of  the  whole  amount  has  been  made,  does  not  bind 
the  decree-holder  to  treat  the  decree  as  one  for  the  whole 
amount  and  the  default  of  prosecution  of  such  application 
within  the  statutory  period  does  not  deprive  the  decree-holder 
of  his  right  to  fall  back  upon  the  instalment  provision  con¬ 
tained  in  the  decree  and  to  recover  the  instalments  due  within 
three  years  prior  to  date  of  application  made  at  any  time, 
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(cl)  Suit  for  balance  amount  due  on  hypothecation  bond- 

personal  liability. 

Sultan  Pill  ay  v.  Ku.shar  Murayis.  18.  T.  L.  R.  103.  F.  B. 

Plaintiff  sued  for  the  recovery  of  the  balance  of  principal 
and  interest  due  on  a  hypothecation  bond  which  stipulated 
that  interest  should  be  paid  every  month  and  that,  in  default 
of  payment  of  such  interest,  the  whole  of  the  principal  and 
interest  should  be  paid  at  once.  The  default,  was  made  .in  the 
very  first  instalment  and  the  suit  was  broughtaftar  12  years  of 
such  default.  In  a  previous  suit  between  the  same  parties  the 
defendant  to  whom  the  plaint  hypothecation  deed  was  shown 
admitted  his  liability  thereunder  and  also  payment  of  a  portion 
of  his  debt.  Held  that  the  suit  was  not  barred  as  the  state¬ 
ment  in  the  previous  suit,  clearly  involved  an  admission  of  a 
subsisting  relation  of  debtor  and  creditor  which  is  contem¬ 
plated  by  Sec.  19  of  the  Limitation  Regulation.  That  the 
acknowledgment  of  the  hypothecation  in  the  previous  suit 
need  not  be  stampt. 

The  acceptance  of  the  payment  of  a  portion  of  the  debt  by  the 
hypothecatee  tantamounts  to  a  waiver  on  his  part  ot  the  be¬ 
nefit  of  the  provisions  against  default.  Under  Art.  60  (Art.  62 
N.  R.)  of  the  Limitation  Regulation  which  governs  cases  of 
this  kind  in  which  the  amount  is  made  payable  on  default  of 
payment  of  any  instalment,  it  is  indispensable  on  the  part  of 
the  obligee  to  make  a  written  demand  for  the  whole  amount 
due,  in  the  absence  of  which  the  debtor  is  bound  only  to  make 
payments  according  to  instalments. 

It  was  aim  held  that  Art.  109  (Art.  119  N.  R,)  applied  not  only 
to  suits  to  raise  money  charged  on  immovable  property  out  of 
that  property  but  also  to  suits  to  recover  money  personally  from 
the  hypothecator.  (See  Sec.  19  supra  and  Art.  119  infra). 

B.  Article  not  applicable. 

(a)  Bond  to  be  limited  to  money  transactions. 

Kandan  Kumaran  Parameswaran  v.  Kttndan  Kali  Gomndan. 
14.  T.  L.  J.  4S5.  (See  Article  104  infra.) 

(b)  Chitty  hypothecation  bond — Provision  for  payment  of 

whole  in  case>of  default  of  instalment. 

(i).  Subramonia  lyen  Venkiteswara  lyen  Y.  Opseph  Eapen , 
37.  T.  L.  R.  169.  (See  Article  119  infra.) 
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(ij)  Kunjumakhanda  Oeaverhe.se  v,  Enchampi  Raman 
32  T.  L.  R.  139  =  6.  T,  L.  J.  360, 

A  chittv  hypothecation  bond  was  executed  by  a  prized  sub¬ 
scriber  with  the  usual  stipulation  that  if  default  was  made 
in  the  punctual  payment  of  any  one  of  the  future  instalments, 
the  amount  of  all  the  future  instalments  should  beoome  due 
and  payable  at  once,  On  the  subscriber  making  default  the 
foreman  sued  for  the  whole  amount,  Held  that  Art.  109  (  Art, 
119  N,  R,)  of  the  Limitation  Regulation  applied  to  the  case 
and  not  Art.  60  (  Art.  62  N.  R.)  and  the  time  ran  from  the  date 
of  the  first  default.  Held  further  that  a  written  demand  was 
not  necessary  in  order  to  give  plaintiff  a  cause  of  action  to 
recover  the  whole  amount  of  the  future  subscriptions  in  a 
lump.  That  the  relevancy  of  a  notice  in  a  suit  of  this  kind 
must  be  limited,  to  the  issue  relating  to  the  liability  for  costs, 
When  the  subscriber  made  default,  the  primary  contraot  was 
broken,  and  in  its  place  there  arose  by  virtue  of  the  contract 
another  obligation  which  was  to  pay  the  future  instalments  in 
a  lump.  This  was  the  only  obligation  that  subsisted  after  the 
default,  as  it  was  clear  from  the  fact  that  that  alone  was  cap¬ 
able  of  being  discharged  by  tender,  and  the  obligation  was  to 
pay  the  money  at  once  and  without  any  demand  either  written 
or  verbal.  (25  T.  L.  R,  142  dissented  from  and  18  T.  L.  R. 
103  F.  B.  referred  to.l  See  Article  119  ivfra. 

(c)  Suit  against  defaulting  subscriber  to  enforce  covenant  in 

the  bond. 

Ouseph  Ouseph  v.  Chandi /  Chandy  7.  T,  L.  J.  416. 

A  cbitty  foreman  sued  a  defaulting  subscriber  to  enforoe 
the  covenant  in  a  hypothecation  bond  executed  to  secure  the 
payment  of  future  subscriptions.  The  covenant  was  to 
the  effect  that,  if  default  was  made  in  the  punctual  payment 
of  the  subscription  for  any  one  instalment,  the  entire  amount 
of  future  subscriptions  was  to  become  due  and  payable  in  a 
lump.  Held  that  the  suit  was  governed  by  Art.  109  (Art.  119 
N.  R,)  and  not  by  Art.  60  (Art.  62  N.  R,)  of  the  Limitation 
Regulation  and  that  a  written  demand  after  default  was  not 
.  necessary.  (10.  T.  L.  R,  49;  S.  D.  I  207;  25.  T.  L.  R.  142  distin¬ 
guished  ;  18.  T.  L. R.  103  F.  B.  referred  to).  (See  Article  119 
infra) 

(d)  Instalment  bend,  cause  of  action. 

Damodara  Ncricken  Mathava  Naickeq  v,  Naf/endra  Hfaicken 
Rqmodarq  Naickcn,  S.  D,  I  p.  207 
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Art.  62.] 

In  the  ease  of  instalment  bond  which  provides  that  the  whole 
debt  is  payahle  in  case  of  default  in  payment  of  three  succes¬ 
sive  instalments  the  cause  of  action  under  Art.  60  (Art.  62 
N.  R. )  ot  the  Limitation  Regulation  for  the  whole  debt  arises 
only  on  the  creditor's  malting  a  written  demand  for  the  same. 
In  the  present  case  such  a  demand  has  not  been  made  and 
hence  the  creditor  can  sue  for  six  years'  arrears  as  the  hond 
is  registered,  (  10,  T,  L.  R.  49  foil ), 

UJSKEPORTED  CASE  LAW. 

Suit  for  recovery  of  money  under  chitty  bond. 

Proceedings  No.  d.K  of  W94. 

A  suit  for  reoovery  of  a  sum  of  money  representing  tbe  last 
live  instalments  due  under  a  chitty  security  hondw  hioh  has 
not  charged  the  money  on  immovable  property  is  governed  by 
Art.  60  (Art.  62  N.  R)  which  allows  three  years’  time  for  a 
suit  to  recover  the  sums  due,  the  starting  point  being  the  ex¬ 
piration  of  the  respective  terms  of  payment  unless  there  is  a 
written  demand  for  the  whole  amount. 

INDIAN  CASE  LAW. 

(a)  Applicability  of  article. 

The  principle  of  Art.  75  ( Art.  62  N.  R.  )  cannot  be  extended 
to  cases  under  Art.  132  (Art.  119  N,  R.)  2.  I.  0.  653. 

(b)  Instalment  bond — What  is. 

A  bond  to  be  an  instalment  bond,  the  amount  borrowed  i.  e., 
the  amount  secured  by  the  bond,  apart  from  the  interest  accru¬ 
ing  due  thereon,  should  be  made  payable  in  instalments.  A. 
hond  providing  for  interest  half  yearly, and  the  pri  ncipal  amount 
at  a  fixed  date  cannot  be  an  instalment  bond,  even  though 
there  is  a  stipulation  that  the  creditor  must  enforce  the  pay¬ 
ment  of  the  whole  sum— principal  and  interest— in  a  lump  on 
default  of  payment  of  interest  at  the  stipulated  period.  5.  C.  21; 
23,0.228  =  22.  J.  A.  183  P.  C. 

(c)  Waiver  by  creditor. 

If,  however,  it  is  proved  that  the  creditor  waived  the  bene- 
fit  of  the  provision,  the  cause  of  action  would  not  arise1  On  the 
first  default,  but  it  would  arise  as  each  instalment  falls  due, 
?Q.  B.  109;  31.  C.297, 
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(d)  Execution  of  instalment  decrees, 

The’above  rules  would  bold  good  in  oases  of  execution  of 
instalment  decrees.  3.  A.  443;  20,  C.  74:  15.  0.  503;  6.  G.  W.  N. 
348;  13.  C.  73. 

(o)  Hypothecation  or  mortgage  bonds. 

These  principles  are  applicable  even  in  cases  of  hypotheca¬ 
tions  or  mortgage  bonds,  and,  in  such  oases,  limitation  will  run 
from  the  first  default  unless  there  is  waiver.  24,0,  281. 

(f)  Waiver— Reason  of  the  provision  as  to. 

The  provision  as  to  waiver  in  this  Article  is  enacted  only -in 
favour  of  the  promisee,  and  it  is  open  to  him  to  waive  his  benefit, 
24.  I.  C.  507. 

(g)  Limitation—  time  runs  from  default. 

Where  a  bond  stipulated  that  the  creditor  was  at  liberty  to 
sue  immediately  for  the  whole  amount  on  default  of  payment 
of  monthly  interest,  it  was  held  that  limitation  began  to  run 
from  the  date  of  such  default.  31.  I.  C.  479. 

(h)  When  can  there  be  no  waiver. 

There  can  be  no  waiver  after  the  last  instalment  becomes 
overdue,  for  the  obvious  reason  that  there  are  then  no  two 
obligations  for  the  creditor  to  elect  between.  9.  M.  271. 

(;j)  What  does,  and  what  does  not,  constitute  waiver. 

(1)  The  waiver  contemplated  by  the  Article  must  be  either 
an  agreement  between  the  parties  fir  such  conduct  as  will 
itself  afford  clear  evidence  of  legal  waiver.  29.  B.  109. 

(2)  Waiver  must  depend  upon. some  definite  act  or  forbear¬ 
ance.  Delay  is  not  waiver;  nor  inaction  waiver,  though  it  may 
bs  evidence  of  waiver.  13.  C.  W.  N.  1010. 

(3)  Acceptance  of  overdue  instalments,  after  default,  may 
constitute  waiver.  Such  acceptance  would  estop  the  creditor 
from  claiming  the  whole  amount  in  a  lump  or  any  larger  sum 
agreed  to  be  paid  in  case  oDdefault.  5.  A.  389;  9.  C.  857;  32.  M. 
284=4.1.0.38. 

(k)  Acceptance  of  overdue  instalments.  , 

(1)  If  once  time  begins  to  run,  tfhe  acceptance  of  overdue 
instalments  will  not  stop  limitation.  7.  C.'56. 

(2) :  The  question  of  .waiver  is  a  question  of  fact  to  be  deter¬ 
mined  according  to  circumstances  in  each  particular  case, 
9.I.C.  22;  10,  M.  L.  T  258. 
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Arts..  63  &  64.] 

63.  On  a  promissory  Three  years.  The  date  of,the  deli- 
note  given  by  the  -  * '  very  to  the  payee- 

maker  to  a  third 
person  to  be  deli¬ 
vered  t  0  t  lr  e 
payee  after  a 
certain  event 

should  happen.  •  •  •  . 

(NOTES).. 

*  •  General. 


Article  Compared. 

This  Article  is  the  same  as  Art.  61*  of  the  old  Regulation  and 
Art.  76  of  the  Indian  Limitation  Act. 

•  A  pro-note  payable  on  demand  is  deposited  with  a  banker  for 
delivery  to  the  payee  upon  the  payee  producing  and  cancelling 
a  previous  note.  The  limitation  runs  when  the  note  is  so  deli¬ 
vered  by  the  banker  to  the  payee,  and  not  from  the  date  of 
the  note. 

64-.  On  a  dishonoured  Three  years.  When  the  notice  is 
foreign  bill,  where  given, 

protest  1ms  been 
made  and  notice 
given.  , 

"  (NOTES) 

General 

Article  Compared. 

This  Article  is  the  same  as  Art.  62  of  the  old  Regulation  and 
Art.  77  of  the  Indian  Limitation  Act. 

Where  protest  and  notice  in  respect  of  a  foreign  bill  aro  not 
necessary,  Art.  64  cannot  apply.  A  suit  in  such  cases  will 
fall  within  Art.  60  or  at  all  events  under  the  residuary  Art.  67. 

*.  INDIAN  CASE  LAW. 

Commencement  of  time. 

Limitation  runs  upon-protest  and  notice  tor  non-acceptance, 
although  the  bill  is  not  then  due  and  a  fr'qsh  right  of  action  is 
not  acquired  on  the  non-payment  of  the  bill  when  due.  3.  B.  182. 
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[Arts.  65  4  66. 

65.  By  .the  payee  Three  years.  The  date  of  the  re- 

against  the  draw-  *  ■  ..  fuaal  to  accept. 

e  er  of  a  bill  of  ex- 
*  change,  which 
has  been  dis- 
honoured  by 
non-acceptance. 

„  (N  OT’E  S). 

General. 

Article  Compared. 

This  Article  is  the  same  as  Art.  63  of  the  old  Regulation  and 
Art.  78  of  the  Indian  Limitation  Act. 

.  The  last  endorsee  is  also  "the  payee”  within  the  meaning  of 
this  Article.  A  suit  by  the  payee  against  the  drawer  or  acceptor 
of?t  bill  of  exchange  which  has  been  dishonoured  by  non-pay¬ 
ment  is  governed  by  Art.  67. 

INDIAN  CASE  LAW. 

(a)  Applicability  of  article. 

.This Article  refers  to  cases  where  apccptaaoedias  been  refused. 
If  a  bill  is  dishonoured  by  non-acceptance,  a  future  dishonour 
by  non-payment  does  not  create  a  fresh  right  of  action  so  as  to 
make  time  run  from  the  latter  daj;e.  4.  Q.  B.  519. 

(b)  ^pit  by  payee  against  drawer  or  acceptor. 

The  fact  of  the  payee’s  claim  against  the  acceptor  being 
barred  by  limitation,  would  not  exonerate  the  drawer,  if  the 
suit  against  him  was  instituted  within  the  period  of  limitation. 
26.  M.  239.'  ‘  '  ,  ■$* 

66.  By  the  acceptor  Three  years.  When  the  acceptor 

of  ail  accointwid-  pays  the  amount  of 

atlon-bill  against  the  bill. 

the  drawer. 

,  ”  (SIXTHS). 

General,  t' 

Article  Compared.  '  ■  ’ 

This  Article  is  the  same  as  Art.  t>4  of  the  old  Regulation 
and  Art  79  of  the  Indian  Limitation  Act.  * 

A  , spit  under.  tfp.s  Article  js  hardly  a  suit  on  the  bill.  -If  a 
bill  be  accepte^for  the  accommodation  of  the  drawer,  the 
drawer  is  the  principal  debtor,  Snd  the  acceptor  is  the  ?urety. 
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Art.  67.  J 

The  drawer  is  impliedly  bound  to  indemnify  the  accommod¬ 
ation  acceptor  and  such  acceptor's  not  actually  damnified  until 
he  actually  pays  the  bill.  (Mitra  4th  Ed.  pp.  882  and  883). 

INDIAN  CASE  LAW. 

Commencement  of  time. 

The  limitation  under  this  Article  runs  not  when  the  bill  be¬ 
comes  due,  but  when  the  acceptor  is  damnified  by  actual 
payment.  12.  M.  L.  J.  375. 

87.  Suit  on  a  bill  of  Three  years.  When. the  bill,  note 
exchange,  pro-  or  bond  becomes  pay- 

m'issory  note  or  *  able- 

bond  not  herein 
expressly  provi¬ 
ded  for-  - 

(NOTES)." 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  65  of  the  old  Regulation 
and  Art.  80  of  the  Indian  Limitation  Act. 

The  general  Article  for  instalment  bonds  and  notes  is  61 
and  not  67.  A  suit  by  the  payee  against  the  acceptor  is 
governed  by  Art.* 67. 

1RAVANCORE  CASE  LAW. 

A.  Article  applicable. 

00  Suit,  on  bond  payable  on  specified  date,  and  on  default,  ou 

demand. 

(i)  Venkitemara  Iyer  Rtfrna  Iyer  v.  fttiauira  Ousej>h.  10, 
T.  L.-J.  273. 

(  See  ArMole  54  supra. and  Article  105  infra. ) 

•  (ii)  Chirma  Tampi  Thanumalaya  Perumal  v.  Mannudi 
Kolappan.  33.  T.  L.  R.  31.  . 

Plaintiff  sued  on  a  bond  which  stipulated  that  the  amount  due 
under  it  should  be  payable  on  demand  at  any  time  after  the 
30th  Mausi  1085.  .Held  that  a  suit  on  a  bond  payable  on  demand 
after  a  specified  date  mentioned  therein,  is  governed  by  Article 
65  (Art.  67.  N.  R.)  of  .the  Limitation  Regulation  and  the  cause 
of  action  arises  on  the  hate  so  specified.  There  are  a  number 
of  Articles  in  the  Limitation  Regulation  which  are  intended  to 
govern  suits  based  upon  bonds  containing  various  provisions. 
These  are  articles  51,  52,  53,  59,'  60,  65  and  9,7  (Arts.  54,  55,  56, 
61,  -62,  67  and  l'Q5  N.  R,).  Article  51  applies  to  suits  on  boada 
(W) 
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where  a  day  is  specified  for  payment.  Art.  52  applies  to  suits 
on  bonds  where  no  such  day  is  specified.  Arts.  53  applies  to  suits 
on  bonds  subject  to  a  condition.  Arts.  59  and  60  apply  only  to 
suits  based  on  bonds  which  make  the  amounts  due  under  them 
payable  by  instalments."  Art.  65  is  the  residuary  article  for  suits 
based  on  bonds.  Art.  97  governs  only  such  suits  as  are  based 
on  debt  bonds,  etc.,  which  contain  a  provision  that  the  amount 
is  payable  on  demand  and  which  imposes  nojrestriction  what¬ 
ever  as  to  when  the  demand  is  to  be  made. 

(b)  Suit  on  bond  With  provision  to  set-off  Michavaram  towards 
Interest. 

Narayanan  Kander  v.  Nedacantan  Sankara  Variar.  12. 
T.  L.  E.  37. 

The  plaintiff  sued  on  a  bond  which  prescribed  that  plaintiff 
should  pay  himself  interest  on  the  debt  from,  the  Michavaram 
payable  by  him  to  defendant  in  respect  of  certain  lands  in  his 
enjoyment,  and  the  plaintiff  should  continue  to  do  so  and 
enjoy  the  lands  till  his  debt  was  repaid.  As  the  parties 
stipulated  that  the  debt  was  to  become  payable  on  the  termin¬ 
ation  of  plaintiffs  enjoyment  of  'the  lands  held  by  him  on 
sub-mortgage  from  the  Kanomdar,  the  proper  Article  applic¬ 
able  to  plaintiffs  suit  was  65  (Art.  67  N.B.),  which  prescribes  a 
period  of  three  years  calculated .  from  the  time  the  bond  be¬ 
comes  payable.  In  the  present  case  the  plaintiff  was  in  time 
as  the  cause  of  action  in  the  case  accrued  only  from  the  date 
,  df  the  termination  of  the  sub-mortgage.  The  plaintiff  enjoyed 
the  land  till  1068  and  the  suit  was  instituted  in  1069.  Art,  98 
cotild  not  apply  to  the  case. 

(o)  Suit  on  pro-note  payable  on  demand, 

BappS  Rao  Krishna  Rao  alias  Ba’ppoo  Rao  %Tadhoo  Rao  v. 
Lekshmi  Kavari  Bai.  7  T.  L.  R  (83). 

A  suit  was  instituted  for  the  recovery  of  money  lent  under  a 
pro-note  payable  on  demand Sitharama  Iyer  J. — held  that 
such  a  suit  will  come  under  Art.  65  (Art,  67  N.  ]J.)  and  it  can¬ 
not  be  governed  by  Art.  97  (Art.  105  N.  R.).  (See  also  Article 
55  supra  and  Art.  105  infra). 

B.  Article  not  applicable. 

Promote  payable  to  bearer.  , 

Annamalayappa.  Pillai  Chinnia  Pillai  v .  Ramasastrial 
Yenkitachalam.  lyen.  21.  T.  \L.  R.  194. 

"  (See  Article  -105  infra)t 
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UNREPORTED  CASE  LAW. 

“Without  undue  delay”  or  “when  require.  ” 

A.  S.  49  ef  1091. 

In  a  letter  addressed  by  the  defendant  to  plaintiff,  the  obli¬ 
gation  to  pay  was  as  follows:— “I  shall  pay  you  without  undue 
delay  or  when  you  require.”  This  letter  was  dated  17-8-1083 
and  the  suit  was  filed  on  19-10-1089,  the  day  of  re-opening  of 
Courts  after  recess.  The  cause  of  action  is  stated  to  have 
arisen  on  16-9-1083  when  demand  was  made.  'It  was  conten¬ 
ded  for  the  plaintiff  that  the  suit  was  governed  by  six  years’ 
rule  under  Art.  97  (Art.  105  N.  R.)  or  Art.  100  (Art.  109  N.  R.) 
Held  that  the  suit  was  barred  either  by  Art  65.  or  95  (Art.  67 
or  103  N.  R.)  in  as  much  as  in  either  case  the  contract  was 
alleged  to  have  been  broken  and  the  money  admittedly  became 
payable  on  16-9-1083.  i 

Held  also  that  the  term  “without  undue  delay  or  when  you 
require”  could  not  be  construed  to  mean  and  to  have  the  same 
legal  effect  as  the  expression  “on'demand”. 

INDIAN  CASE  LAW. 

(a)  Scope  of  article.  , 

The  residuary  Article  for  suits  on  bills,  notes,  and  bonds  is 
Art.  80  (Art.  67  N.R.)  and, not  Art.  120  (Art,  109  N.  R.).  17. 
I.  C.  513:  24. 1.  C.  507;  82.  I.  C.  869.  F.  B. 

(bj  Pro-note  payable  on  demand  after  obligee’s  majority. 

A  suit  on  a  pro-note  payable  on  demand  made  by  the  payee 
after  coming  of  age,  is  governed  by  this  Article  and  the  time 
runs  when  tfee  payee  after  majority  makes  a  demamj.  3.  M.L  J. 
199;  32. 1.  C.  869  F.  B.;  50. 1.  C.  87.  * 

68.  By  a  s  u  r  e  ty  Three  years.  When  the  surety 
against  the  prin-  pays  the  creditor, 

cipal  debtor. 

(NOTES,). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art  66  of  the  "old  Regulation 
and  Art.  81  of  the  Indian  Limitation  Act. 

The  person  who  gives  a  guarantee  is  called  the  “surety” 
and  the  person  in  respect  of  whose  default  the  guarantee  is 
given  is  called  “the  principal  debtor”  and  the  person  to  vyborn 
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the  guarantee  is  given  is  called  “the  creditor."  The  surety  is 
also  called  “guarantor.”  A.  suit  by  a  surety  against  the 
principal  debtor  is  a  suit  based  on  an  implied  contract  to  in¬ 
demnify.  tSee  Sec.  145  Contract  Act).  This  Article  is  res¬ 
tricted  to  oases  where  the  surety  has  paid  the  oreditor.  Where 
the  surety  pays  contribution  to  a  od-surety  who  has  paid  the 
.  creditor,  a  suit  by  such  a  surety  against  the  principal  debtor 
is  not  governed  by  this  Article.  Articles  49  or  70  may  apply 
to  such  a  suit.  Where  there  are  two  or  more  sureties,  and 
each  pays  a  moiety  of  the  debt,  each  has  a  separate  and  dis- 
tinct  cause  of  action  against  the  principal  debtor  therefor  and 

'  in  such  a  case  limitation  begins  to  run  against  the  claim  of 
each  from  the  time  when  each  paid  his  share, 

‘  '  INDIAN  CASE  LAW. 

(a)  Right  oi  suit  of  surety  against  principal. 

The  surety's  right  to  sue  the  principal  debtor  is  not  barred 
because  the  creditor's  action  against  the  principal  debtor  is 
barred.  39.  M.  288  ;  42.  B.  444. 

fb)  Obligation  payable  by  Instalments  or  otherwise— surety  pays 

by  instalments. 

If  the  obligation  is  payable  by  instalments  limita¬ 
tion  begins  to  run  against  the  surety  from  the  time  when 
each’ instalment  is  paid  by  him;  but  if  the  obligation  is  not 
so  payable  and  the  surety  in  fact  pays  the  obligation  by 
instalments,  limitation  does  not  begin  to  run  from  the  date  of 
each  payment,  but  from  the  date  of  the  last  payment 
made  by  him.  17.  A.  L.  J,  1068. 

69.  By  a  surety  Three  years.  When  the  surety 
against  a  co-  pays  anything  in  ex¬ 
surety.  cess  of  his  own 

share. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  67  of  the  old  Regulation 
and  Art.  82  of  the  Indian  Limitation  Act. 

If  a  surety  makes  partial  payments  in  excess  of  his  pro¬ 
portionate  liability,  limitation  under  this  article  runs  as  to 
each  payment  from  the  time  it  is  made, 
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INDIA*  CASE  LAW. 

Suits  for  contribution. 

This  Article  applies  to  suits  for  contribution  generally.  It 
will  apply  whether  the  payment  is  made  by  the  plaintiff 
voluntarily  or  whether  it  is  enforced  by  judicial  or  reveue 
process.  26.  M.  686  F,  B. 

70.  Upon  any  other  Three  years.  When  the  plain^ 

contract  to  in-  actually  d a 4.].^ 


detnnify. 


(N  ©  T  E  S  ). 
General, 


Article  compared. 

This  Article  is  the  same  as  Article  68  of  the  old  ''i 
and  Art.  83  of  the  Indian  Limitation  Act. 

The  words  “  any  other  contract  ”  in  this  Article  would  seem 
to  imply  that  the  suits  contemplated  by  Art.  69  are  suits  upon 
a  “  contract  to  indemnify  ”.  But  a  suit  for  contribution  by  a 
surety  against  a  co-surety  is,  strictly  speaking,  not  founded 
upon  any  contract.  The  obligation  to  contribute  arises  from 
what  Austin  calls  a  gu  jei'-contraot.  Art.  70  will  apply  to  a 
suit  to  enforce  the  principal’s  liability  to  his  agent  under 
Secs,  70  and  222  of  the  Contract  Act.  This  Article  (70)  may 
also  apply  to  a  suit  for  money  paid  by  plaintiff  on  account  of 
a  bond  executed  by  him  to  secure  a  loan  for  defendant.  This 
Article  will  include  a  case  where  the  security  is  given  for 
the  due  performance  of  a  contract,  or  of  an  office,  where  the 
promisee  can  only  claim  damages  as  distinguished  from  a 
debt  and  the  surety  has  been  compelled  to  pay  such  damages. 

TRAVANCORE  CASE  LAW. 


A.  Article  applicable. 

la)  Suit  for  recovery  of  money  reserved  with  defendant. 

Narayanan  Gotindan  v.  Padinanabhan  Velayudhan.  8  T.  L.  J. 

367. 

The  defendant  received  a  sum  of  money  from  the  plaintiff 
under  a  promise  to  pay  it  over  to  the  plaintiff’s  mortgagors, 
but  he  made  default  in  making  such  payments.  The  mort¬ 
gagors  sued  the  plaintiff  for  avoidance  of  the  mortgage  on  the 
ground  of  failure  of  consideration.  The  original  Court  allowed 
the  mortgagor’s  suit.  The  appeal  preferred  by  the  plaintiff 
wa,s  also  dismissed  in  confirmation  of  the  original  decree,  The 
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plaintiff  sued  the  defendant  for  the  recovery  of  the  amount 
and  interest  thereon  after  the  expiry  of  more  than  three 
years  from  the  date  of  the  decree  of  the  original  court,  but 
■within  three  years  from  the  date  of  the  dismissal  of  the  plain¬ 
tiff’s  appeal.  Held  that  Art.  68  (Art.  70  N.  R.)  of  the  Limit¬ 
ation  Regulation  governed  the  suit  and  that  in  as  much  as  the 
plaintiff  must  be  deemed  to  have  been  actually  damnified 
when  the  appellate  Court  affirmed  the  Munsiff’s  decision 
setting  aside  the  mortgage  on  the  ground  that  no  money  con¬ 
sideration  passed  thereunder,  the  plaintiff's  claim  was  not 
barred. 

(b)  Non-payment  of  money  reserved  with  vendor  to  be  paid  to 
plaintiff’s  creditor. 

(i)  Sankaran  Sankara  Menon  v.  Elichi  Manai.  5.  T.  L.  J. 

:  451  ~  31  T.  L.  R.  228. 

Certain  properties  of  a  Malabar  Tarwad  were  sold  to  defen¬ 
dant,  who  was  directed  by  the  deed  of  salo  to  pay  a  certain 
debt  of  the  Tarwad.  The  defendant  failing  to  pay  the  debt, 
the  Tarwad  paid  the  same.  The  Karanavan  sued  to  recover 
the  amount  from  the  defendant.  The  defendant  pleaded 
limitation,  and  the  suit  was  dismissed  as  time-barred,  under 
Art.  91  (Art.  97  N.R.).  The  Karnavan  appealed  to  the  District 
Court,  but  the  appeal  also  was  dismissed  on  the  ground  that  the 
claim-  was  barred  not  under  Art.  91  but  under  Art.  96  ( Art.  104 
N.  R.).  In  second  appeal  by  the  Karanavan  it  was  held  that  the 
Article  applicable  was  68  (Art.  70  N.  R  )  and  not  91  or  96,  and 
that  the  cause  of  action  for  the  Tarwad  arose  when  it  was 
actually  damnified  i.  e.,  when  it  had  to  pay  its  creditor. 
(5  T.  L.  J.  118  foil.)  See  Article  104  infra. 

(ii)  Narayana  Iyer  SuVramoma  Iyer  v.  Krishna  Iyer  Qhidam- 
bara  Iyer  5.  T.  L.  J.  118. 

Plaintiff  executed  a  Puravaipa  deed  to  the  defendant  where- 
by  he  reserved  lbO  fanarns  with  defendant  to  pay  off  a  creditor 
of  the  plaintiff.  Plaintiff  subsequently  sold  the  property  to 
defendant,  the  Puravaipa  amount  being  a  portion  of  the  con¬ 
sideration  for  the  sale.  The  defendant  did  not  pay  the  credi¬ 
tor  and  the  plaintiff  had  to  pay  the  creditor  when  the  latter 
sued  him.  Plaintiff  within  two  months  after  payment  by  him 
sued  the  defendant  for  the  money  reserved  with  him,  but  after 
six  years  from  the  date  of  the  deed.  Held  that  the  suit  being  one 
for  damages  for  breach  of  an  implied  contract  to  indemnify  was 
governed  by  Art.  68.  (Art  70  N.R.)  of  the  Limitation  Regulation 
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and  was  therefore  within  time  and  that  Arts.  91  and  96  (Arts.  97 
and  104  N.  R.)  had  no  application.  The  vendor  in  such  cases 
have  two  distinct  legal  remedies.  First  the  vendor  may  as 
soon  as  the  vendee  has  broken  his  contract  to  pay  part  of  the 
price  to  the  vendor’s  creditor  or  nominee  or  other  third  party 
and  without  himself  previously  paying  his  creditor  or  nominee, 
sue  the  vendee  for  the  sum  so  ordered  to  be  paid  as  for  unpaid 
purchase  money  within  three  years  from  the  breach  of  con¬ 
tract  to  pay.  (See  25  T.L.R.  31  and  1  T.L.J.  100).  Secondly  the 
vendor  may  wait  until  he  is  actually  damnified  and  then  rely 
upon  the  implied  contract  of  indemnity  which  arises  upon  the 
vendee’s  promise  to  pay  off  the  vendor’s  creditor.  (22.T.L.R.  200; 
29.  T.  L.  R.  95 ;  25.  T.  L.  R.  31  F.  B.  foil.)  See  Article  104 
infra. 

(iii)  Sankaran  Neelacantan  v.  Venkitasubramaniun  SUharama 

lyen.  29  T.L,  R.  95  =  3  T.  L.  J.  404. 

Plaintiff  executed  in  favour  of  the  defendant  an  assignment 
ot  a  hypothecation  right  owned  by  him  and  stipulated  in  it 
for  the  payment  by  the  defendant  of  a  certain  sum  for  a 
decree  debt  due  by  the  plaintiff,  The  defendant  did  not  pay 
the  amount  and  the  decree-holder  executed  his  decree  and 
the  plaintiff  had  to  pay  his  judgment-creditor.  Plaintiff  sued 
for  the  recovery  of  the  amount  reserved  with  the  defendant 
and  interest  thereon,  besides  a  further  amount  as  damages  on 
account  of  costs  of  execution  etc.  Reid  that  the  suit  was  gov¬ 
erned  by  Art.  96  or  68  (Art.  104  or  70  N.  R.)  and  not  by  Art, 
91  (Art.  97  N,  R.)  of  the  Limitation  Regulation  and  that  the 
cause  of  action  for  the  plaintiff  arose  under  Art.  68  of  the 
Limitation  Regulation  only  from'  the  date  when  the  plaintiff 
was  damnified  i.  e.,  when  he  paid  the  decree-holder.  (22.  T.  L, 
R.  200  and  25  T.  L.  R.  31  F.  B.  foil.  The  ruling  in  1  T.  L.  J, 
100  was  distinguished).  (See  Arts.  97  and  104  infra) 

(iv)  Ganapathiappa  Pillaiv.  Augustine  Natharose  Pareirat 
25.  T.  L.  R.  31  F,  B, 

25.  T.  L.  R.  F.  B.  is  an  authority  for  holding  that  it  is  only 
after  the  plaintiff  has  been  damnified  by  actual  payment  to 
his  creditor  that  he  can  bring  a  suit  for  damages  against  his 
Vendee.  But  it  is  further  laid  down  by  the  Full  Bench  that 
the  plea  that  the  plaintiff  cannot  sue  for  the  unpaid  purchase 
money  as  he  is  not  damnified  by  the  defendant’s  omission  to 
pay  his  creditor,  can  be  successfully  .put  forward  only  if  the 
defendant  is  ready  and  willing  to  pay  the  debt, 


ill  Reg.  Vi  of  I  Id0  (TRAVANCORE  LIMITATION  REGULATION.) 

[Art.  70. 

(c)  Suit  for  damages  for  breach  of  contract— money  realised  in 

execution  without  certifying  payment. 

Kumaran  Kanakappoo  v,  Subramonian  Arumukam.  1  T.  L.  J, 
59. 

A  suit  by  a  judgment-debtor  against  the  decree-holder  for 
the  excess  amount  realised  by  the  latter  in  execution  of  the 
entire  decree  without  giving  credit  for  the  uncertified  payment 
made  out  of  Court,  is  governed  by  Art.  68  (Art.  70  R.  R.)  of 
the  Limitation  Regulation  and  not  by  Art.  95  (Art.  103  N.  R.). 
The  action  is  for  damages  caused  by  the  decree-holder’s  pro¬ 
mise  not  to  recover  in  execution  more  than  the  balance  remain¬ 
ing  due  and  this  promise  is  not  broken  till  excess  money  is 
realised.  The  cause  of  action  in  such  suits  arises  only  from 
the  date  when  the  judgment-debtor  is  actually  damnified  by 
payment  of  the  debt  a  second  time  and  not  from  the  date  of 
the  first  payment  nor  from  the  date  when  steps  in  execution 
were  taken  against  him.  (See  Article  103  infra.) 

B.  Article  not  applicable. 

Suit  for  recovery  of  unpaid  purchase  money, 

Urnmen  Mathai  v.  Eapen  Kochukunju.  22  T,  L.  R.  200. 

(See  Article  104  infra.) 

tmiiEPORTED  CASE  LAW. 

Suit  for  damages  upon  a  contract  to  indemnify, 

A.  S.  506  of  1088. 

(i)  Under  an  agreement  of  1077  the  outstandings  of  the 
defendant’s  trading  concern  were  assigned  to  plaintiff  who 
undertook  to  pay  defendant’s  banker  S,  a  sum  of  Rs.  1,500  and 
the  latter  accepted  plaintiff  as  his  debtor.  By  another  agree¬ 
ment  of  1080  between  the  plaintiff  and  defendant  the  latter 
agreed  to  pay  3,  the  said  sum  of  Rs.  1,500.  Owing  to  defen¬ 
dant’s  default  S  sued  plaintiff  and  realised  the  amount  in 
Kanni  1086.  The  suit  for  damages  was  instituted  in  1087. 
The  defendant  pleaded  inter  alia,  bar  by  limitation,  the  suit 
having  been  brought  more  than  three  years  from  the  time 
when  the  defendant  should  have  performed  his  contract.  Held 
that  the  agreement  ofl080  wasa  contract  of  indemnity,  that 
the  three  years’  rule  applied  under  Act.  68(Art.  70  N.  R.)  of  the 
Limitation  Regulation  and  that  the  cause  of  action  arose  only 
jn  Kanni  1086,  when  the  plaintiff  became  damnified, 
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(iij  S.  A.  IS  1  of  1081). 

(See  Article  53  supra). 

71.  By  an  attorney  Three  years.  The  date  of  the  ter- 
or  vakil  for  his  mi  nation  of  the  suit 

costs  of  a  suit  or  or  business,  or  (where 

a  particular  busi-  the  attorney  or  vakil 

ness,  there  being  properlydiscontinues 

no  express  agree-  the  suit  or  business) 

ment  as  to  the  the.date  of  such  dis- 

time  when  such  continuance, 

costs  are  to  be 
paid. 

(N  8TESJ. 

General. 

Article  Compared. 

This  Article  is  the  same  as  Article  69  of  the  old  Regulation 
and  Art.  84  of  the  Indian  Limitation  Act.  In  column  third 
the  word  ‘'properly"  has  been  added.  Again  the  words  "of  the 
communication”  in  the  third  column  are  omitted.  The  third 
column  of  the  old  Article  runs  thus  : — “The  date  of  the  termi¬ 
nation  of  the  suit  or  business,  or  ( where  the  attorney  or  vakil 
discontinues  the  suit  or  business),  the  date  of  the  communica¬ 
tion  of  such  discontinuance  to  the  client.” 

N.  B.  It  would  appear  that  under  the  new  Article  notice  of 
discontinuance  to  the  client  is  not  necessary.  Where  there  is 
an  express  agreement  as  to  the  time  of  payment  Art.  103  of 
104  will  apply.  Under  the  new  Article  where  the  business  or 
suit  is  improperly  discontinued,  an  attorney  or  vakil  has  no 
Gause  of  action. 

TRAVANCORE  CASE  LAW. 

(a)  Suit  by  Vakil  for  the  fee  due  "to  him.  * 

(1)  Matbx  Chacko  v  T.  JSf.  Nilakanta  Pillai'iO  T.  L.  R.  2?3. 

Plaintiff,  a  Vakil  sued  the  defendants  for  the  fee  due  to  him 
fof  conducting  a  suit  to  which- they  as  Well  as  their  deceased 
father  were  parties.  The  suit  was  filed  Within  three  years  of 
the  date  of  the  decision  of  the  prior  suit.  In  second  appeal  it 
was  contended  for  the  defendants  that  Art.  41  (Art.  44  N.  R.) 
and  not  Art.  69  (Art.  7 1  N.  R.)  applied  and  that  even  if  Art. 
69  applied,  time  begail  to  run  against  the  plaintiff  not  from 
the  dace  of  the  termination  of  the  previous  suit  hut  from  the 

(W 
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date  on  which  the  defendants’  father  died,  as  the  plaintiff’ s 
engagement  terminated  thereby  and  as  plaintiff  was  not  re¬ 
tained  for  the  subsequent  conduct  of  that  suit.  The  vakalath 
however  showed  that  plaintiff  was  retained  for  the  conduct  of 
the  whole  suit.  Besides  there  was  no  discontinuance  of  the 
suit  on  the  plaintiff’s  part  and  consequently  no  communication 
of  the  same  to  the  defendants.  Held  that  Art.  69  of  the  Limit¬ 
ation  Regulation  applied  to  the  case  and  the  time  began  to 
run  from  the  date  of  the  termination  of  the  prior  suit.  It  is 
clear  from  the  wording  of  Arts.  69  and  41  that  Art.  69  is 
specific  and  Art.  41  is  general.  Where  there  are  two  articles 
applicable  to  a  particular  case,  one  general  and  the  other  more 
particular  and  specific,  the  general  rule  is  that  the  latter 
article  prima  facie  applies. 

(ii)  Civil  Miscellaneous  Petition.  No.  692  .of  1071. 
13  T.  L.  R.  app.  14. 

Plaintiff,  a  vakil,  instituted  a  suit  on  21-7-1071  for  the  fee 
due  to  him  for  conducting  the  defendant’s  case  which  was  de* 
tided  on  2^.-7-1068.  Held  that  the  Vakil  had,  under  Art.  69 
(Art.  71  N.  RJ  of  the  Limitation  Regulation,  three  years  from 
the  date  of  the  termination  of  the  suit  within  which  to  claim 
his  fees,  and  that  excluding  from  computation  the  day  on 
Which  the  right  of  action  accrued,  as  provided  in  Sec.  12  of  the 
Limitation  Regulation  the  suit  was  brought  within  the  ' pres* 

.  cribed  time. 

INDIAN  CASE  LAW. 

(a)  Date  of  termination  of  suit. 

A  suit  under  this  article  is  said  to  terminate  when  judgment 
is  given  in  the  Court  in  which  the  action  is  commenced, 
7,  B,  518  ;  22  C.  943. 

(b)  Scope  of  the  Article. 

Art.  64  (Art.  71  N.  R.)  is  not  restricted  to  suits  for  oUt-of* 
pocket  expenses,  It  applies  also  to  a  suit  to  recover  remun¬ 
eration  and  fees  due  to  plaintiff.  29  I.  C.  763, 

(c)  Vakil  entitled  to  quantum  meruit. 

In  the  absence  of  a  written  agreement  fixing  the  amount  of 
fees  to  be  paid  to  a  pleader,  the  latter  will  be  entitled  to 
quantum  meruit  as  for  work  and  labour  done.  16.  M.  2?8 ) 
30  M.  365 1  17  M,  306, 
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Art.  72.] 

72.  For  the  balance  Three  years.  The  close  of  the  year 
due  on  a  mutual,  in  which  the  last 

open  and  current  item  admitted  or  pro¬ 
account,  where  ved  is  entered  in  the 

there  have  been  account;  such  year  to 

reciprocal  de-  be  computed  as  in 

mands  between  the  account, 

the  parties. 

[S8TBS  ). 

General. 

Article  compared. 

This?  Article  is  the  same  as  Art.  70  of  the  old  Regulation 
and  Art.  85  of  the  Indian  Limitation  Act.  But  the  words 
"between  traders  and  merchants"  are  omitted  in  the  new 
Article.  The  present  Article  applies  to  mutual  accounts  bet¬ 
ween  any  two  persons  whether  merchants  or  not.  An  account 
is  a  detailed  statement  of  a  series  of  receipts  (credits)  and  dis¬ 
bursements  (debits).  An  account  is  open  when  the  balance  is 
not  struck  because  of  some  contemplated  future  dealings,  or 
though  struck  is  not  accepted  or  acknowledged  to  be  correct 
by  all  the  parties.  An  account  is  current  when  it  has  been 
going  on  as  a  continuous  account  between  the  parties.  .It  is 
current  so  long  as  there  is  continuity  in  the. dealings  between 
the  plaintiff  and  the  defendant.  (Mitra,  4th  Ed.  p.  888).  In 
mutual  accounts  each  has  a  demand  or  right  ot  action  against 
the  other. 

The  word  ‘year”  in  Art.  72  means  the  year  as  reckoned  in 
the  account.  It  may  be  the  Tamil,  Malayalam  or  English 
year  as  the  case  may  be. 

A.  Article  applicable. 

(a)  Mutual,  open  and  current  accounts — test  of. 

(il  Maluku  Muhamad  Abdulkothiru  v.  Ghu .  V.  A.  Kulathu 
Iyer.  15  T.  L.  J.  437. 

The  defendant  was  a  trader.  He  had  Pattuvaravoo  with 
another  merchant  named  Maitheen  Kunju.  His  business  was 
taken  over  by  the  plaintiffs.  The  suit  was  instituted  by  the 
plaintiffs  for  the  recovery  of  a  sum  of  Rs.  150  hue  to  Maitheen 
Kunju.  The  defendant  contended  that  he  was  writing  the 
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accounts  of.Maitheen  Kunju,  that  he  was  promised  a  salary  of 
Ks.  100  per  annum  and  that  the  debt  that  he  owed  to  Maitheen 
Kunju  was  satisfied  by  a  set-off  against  his  claim  for  arrears 
of  salary.  He  also  pleaded  limitation  bar.  The  Munsiff  up¬ 
held  the  defenoe  plea  of  set-off  to  the  extent  of  Rs.  100  and 
gave  the  plaintiff  a  decree  for  the  balance,  holding  that  the 
claim  was  not  barred.  The  plaintiffs  appealed  against  the 
decree  so  far  as  it  was  against  them,  and  the  defendant  took 
objections  to  the  findings  recorded  against  him  by  the  first 
court.  The  Distriot  Judge  dismissed  the  appeal  and  allowed 
the  objections  holding  that  the  claim  was  barred.  Field,  that 
Art.  70  (Art.  72  N.  R.)  applied  and  that  in  order  to  prove  a 
mutual  open  and  current  account,  it  was  sufficient  to  prove 
mutual  dealings  between  the  parties,  consisting  ot  sales  made 
or  services  performed  by  each  party,  to  or  for  the  other,  creat¬ 
ing  mutual  duties  and  reciprocal  demands.  Art.  70  being  a  re¬ 
striction  of  the  right  of  suit  ought  to  be  given  a  liberal  inter¬ 
pretation,  Held  further  that  the  transaction  referred  to  in 
Art,  70  ofjjhe  Limitation  Regulation  between  traders  and 
merchants,  need  not  relate  to  the  commodities  in  which  they 
ordinarily  deal. 

(ii)  S',  A.  No.  835  of  1101.  T,  L.  T.  Vol.  I,  part  8.  p.  cx. 

The  plaintiff  and  defendant  are  traders.  The  plaintiff  used 
to  supply  the  defendant  with  money  for  soaking  husks  and 
the  defendant  used  to  supply  the  plaintiff  with  coir.  Held 
that  the  test  of  a  mutual,  open  and  current  account  is  that 
there  should  be  transactions  on  each  side  creating  independ¬ 
ent  obligations  on  the  other  and  not  merely  transactions 
which  create  obligations  on  one  side,  those  on  the  other  being 
merely  complete  or  partial  discharge  of  these  obligations. 
That'  though  a  shifting  balance  is  valuable  as  indicating 
mutuality,  its  absence  is  not  conclusive  against  it.  It  is 
sufficient  if  the  dealings  .are  such  that  the  balance  may  have 
been  in  favour  of  either  party. 

Article  70  (Art.  72  N.  R.)  applies  to  suits  for  the  balance 
due  on  a  mutual  open  and  current  account  between  traders 
and  merchants  where  there  have  been  reciprocal  demands  bet¬ 
ween  the  parties  and  prescribes  a  period  of  three  years  which 
'  begins  to  run  from  the  close  of  the  year  in  which  the  last  item 
admitted  or  proved  is  entered  in  the  account,  (15  T,  L,  J.  348 
foil). 
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Art,  72.] 

(iii)  Vava  Mytheen  Kunju  v.  :  Bethcmsi  Govindaji. 
15  T.L.  J.248. 

Held  that  the  test  of  a  mutual,  open  and  current  aooount  is 
that  there  should  be  transactions  on  each  side  oreating  in¬ 
dependent  obligations  on  the  other  and  not  merely  transactions 
which  create  obligations  on  one  side,  those  on  the  other  being 
merely  complete  or  partial  discharge  of  these  obligations, 
Though  a  shifting  balance  is  valuable  as  indicating  nmtualityi 
its  absence  has  been  held  to  be  not  conclusive  against  it.  It 
is  sufficient  if  the  dealings  are  such  that  the  balance  may  have 
been  in  favour  of  either  party.  Held  also  that  the  suit  by  the 
-  plaintiff  for  the  balance  due  on  a  mutual,  open  and  current 
.  account  is  governed  by  Art.  70  /'Art.  72  N.  RJ  and  not  by  Art_ 
36  (Art.  39  N.  RJ  and  the  time  runs  from  the  close  of  the  year 
in  which  the  last  item  admitted  or  proved  is  entered  in  the  ac¬ 
counts.  In  thistase  as  there  are  both  admitted  and  proved 
entries  in  the  accounts  in  question  in  the  year  1092,  time  runs 
only  from  the  close  of  the  year  and  consequently  the  suit,  in¬ 
stituted  within  three  years  of  the  close  of  the  wear  1092  is  held 
to  be  not  barred  under  Art,  70.  A  promise  to  pay  whatever  is 
due  under  the  accounts  is  a  sufficient  acknowledgment  under 
Sec.  19  of  the  Limitation  Regulation, 

(iv)  Rathirkhan  Ravulhar  Mearkhnn  Ravuthar  v.  Vava 
Kunju  Kasien  Pillai.  2,  T.L.J.  313  =  27  T.L.R.  131, 

The  circumstance  that  in  the  accounts  the  balance  has 
neither  been  struck  nor  acknowledged  to  be  correct  by  the 
parties,  shows  that  the  accounts  are  current  and  open  ;  but  in 
order  to  bring  a  case  under  Art.  70  (Art  72  N.R.)  of  the  Limit¬ 
ation  Regulation  it  is  not  merely  enough  that  the  accounts 
are  open  and  current,  but  they  must  also  be  mutual  and  give 
rise  to  reciprocal  demands  between  the  parties.  For  the  deal¬ 
ings  to  be  mutual,  there  must  be  transactions  on  each  side 
creating  independent  obligations  on  the  other,  and  not  merely 
creating  obligations  on  one  side,  there  being  on  the  other  side 
complete  or  partial  discharge  of  such  obligations.  A  shifting 
balance,  sometimes,  in  favour  of  one  party  and  sometimes  in 
that  of  the  other,  is  not  a  conclusive  test  of  mutuality,  in  the 
same  manner  as  the  absence  of  a  shifting  balance  is  not  con¬ 
clusive  that  the  dealings  are  not  mutual.  In  order  to  give 
rise  to  “ reciprocal  demands”  there  should  be  “  on  each  side 
matters,  which,  if  there  are  no  running  accounts,  will  form 
a  cause  of  action,” 
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(W  Aiyappan  Krishnanv.  Krishnan  Gnvindan.  9.  T.L.R,  5 
pp.  7  and  11. 

Fora  case  to  fall  under  Sec.  6  of  Regulation,  IJ.I  of  1040, 
which  says,  “In  suits  for  balance  of  accounts  current  between 
merchants  and  traders  who  have  had  mutual  dealings,  the 
cause  of  action  shall  be  deemed  to  have  arisen,  and  the  period 
of  limitation  shall  be  computed,  from  the  close  of  the  year  in 
the  acoounts  of  which  there  is  the  last  item  admitted  or  prov¬ 
ed  indicating  the  continuance  of  mutual  dealings,  such  year 
to  be  reckoned  as  the  same  is  reckoned  in  the  accounts, “(same 
as  Art.  70),  the  following  requisites  are  necessary.' — (1)  the 
suit  must  be  for  balance  of  accounts  current,  (2)  the  persons 
must  be  merchants  ana  traders,  (3)  they  must  have  had 
mutual  dealings  and  (4)  the  last  item  in  the  account  admitted 
or  proved  must  be  one  indicating  the  continuance  of  mutual 
dealings.  ? 

In  order  that  the  accounts  to  be  mutual  there  must  be  trans¬ 
actions  on  each  side  oreating  independent  obligations  on  the 
other  and  n^  merely  transactions  which  create  obligations  on 
the  one  side,  those  on  the  other  being  merely  complete  or 
partial  discharge  of  such  obligations.  The  effect  is  that  nothing 
in  an  aooount  of  mutual  dealings  is  to  be  barred,  provided 
that  there  is  one  item  indicating  the  continuance  of  such  deal¬ 
ings  proved  to  have  occurred  within  the  period  of  limitation. 

B.  Article  not  applicable. 

(a)  Suit  for  price  of  cloths  supplied— no  fixed  period  of  credit 

agreed  upon. 

Gnvindan  Sankaran  v.  Muhammed AM  Abdursak.  29.  T.L.  R.  60. 

(See  Article  40  supra). 

(b)  Suit  by  agent  for  money  expended  for  the  principal 

Venkitathiri  Pattar  Krishna  Pattar  v  Chinnan  Nambiatheri* 
alias  Vasudevan  Valia  Rajah  Auergal  of  Edapally. 

13.  T.L.R.  112. 

fSee  Artucle  49  supra). 

INDIAN  CASE  LAW. 

(a)  Not  necessary  that  both  parties  should  keep  accounts. 

It  is  not  necessary  that  the  parties  should  each  keep  ac¬ 
counts  in  writing.  It  is  etfough  if  one  of  the  parties  keeps  the 
accoupts  in  writing.  10  M.  199;  17  M.  293, 
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(b)  Mutual,  open  and  current  accounts. 

(1)  The  ordinary  rule  is  that  the  transactions  on  each  side 
must  create  independent  obligations  on  the  other.  Obligations 
on  one  side  and  complete  or  partial  discharges  on  the  other, 
are  not  sufficient  to  render  the  accounts  mutual.  6  M.  142. 

(2)  The  dealings  to  be  “mutual”  must  be  transactions  on 
each  side  creating  independent  obligations  on  the  other  and 
not  merely  creating  obligations  on  one  side,  and  the  other  side 
merely  discharging  these  obligations.  22.  B.  606. 

(3j  The  word  “demands”  may  be  interpreted  to  mean  "oc¬ 
casions  for  demands”  such  as  occasion  arising  every  time  that 
goods  or  monies  passed  between  the  parties,  or  in  other  words, 
when  the  dealings  between  the  parties  are  such  that  some¬ 
times  the  balance  may  be  in  favour  of  one  party  and  some¬ 
times  of  the  other.  The  words  “reciprocal  demands”  mean 
nothing  more  than  “mutual  accounts.”  6  B.  134;  32  A.  11  ; 
24. 1.  0.  128  ;  29. 1.  C.  462. 

(4)  A  shifting  balance  is  a  test  of  mutualitf^  but  its  absence 
is  not  conclusive  proof  against  mutuality.  17  M.  293) 


(c)  Last  Item  admitted  or  proved. 

The  expression  “last  item  admitted  or  proved”  means  the 
last  item  on  the  defendant’s  side  of  the  account,  or  a  payment 
made  by  plaintiff  on  defendant’s  behalf  and  with  defendant’s 
authority.  6.  C.  759. 

(d)  Advantage  of  mutual  and  current  account. 

The  advantage  of  bringing  an  account  under  the  head  of 
mutual  accounts  is  that  an  item  upon  either  side  within  the 
period  of  limitation  draws  after  it  all  other  items  beyond  that 
period.  If  the  last  item  of  an  account  is  not  barred)  the  whole 
account  is  saved,  though  all  th%  items  are  against  one  party; 
whereas  if  the  account  is  not  mutual  and  the  items  upon  one 
side  are  mere  payments  Upon  the  items  on  the  other,  the  pay¬ 
ments  so  made  will  only  keep  that  portion  of  the  account  on 
foot  whip^i  accrued  within  three  years  from  the  time  such 
payments  were  made,  i.  e.,  where  there  is  no  mutuality  of 
dealings  the  limitation  runs  against  each  item  from  its  date 
84,1.  O' 128 ;  29.  LG,  46,2. 
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[Arts.  73  &  74. 
Three  years.  When  the  proof  of 
the  death  or  loss  is 
given  or  received  to 
or  by  the  insurer, 
whether  by  or  from 
the  plaintiff,  or  any 
other  person. 


(NOTES). 

General, 

Article  Compared. 

This  Article. is  the  same  as  Article  71  of  the  old  Regulation 
and  Article  86  of  the  Indian  Limitation  Act. 

A  policy  of  insurance  is  a  contract  to  pay  a  given  sum  on  a 
certain  event,  e.  g.,  the  loss  of  ship  or  the  death  of  an  indivi¬ 
dual,  and  when  su.ch  event  has  occurred  and  the  assurers  are 
certified  of  it,  an  action  lies  for  the  stipulated  amount. 
When  the  sum  assured  is  not  payable  immediately, this  Article 
has- no  application  and  the  case  may  fall  within  Article  103. 

74.  By  tbe  assured  to  Three  years.  When  the  insurers 
recover  premia  elect  to  avoid  the 

paid  und*er  a  policy, 

policy  voidable 
at  the  election  of 
the  insurers.  • 


73.  On  a  policy  of  in¬ 
surance,  when 
the  sum  assured 
is  payable  im¬ 
mediately  after 
proof  of  the  death 
or  loss  has  been 
given  to  or  re¬ 
ceived  by  the 
insurer. 


(N  ©TBS). 
General. 


Article  Compared, 

This  Article  is  the  samp  as  Article  72  of  the  old  Regulation 
and  Article  87  of  the  Indian  Limitation  Act. 

When  a  policy  of  insurance  is  avoided,  e,  g.,  on  the  ground 
of  misrepresentation  or  concealment  by  the  assured  of  a 
material  fact,  the  assured,  if  not  guilty  of  fraud,  may  recover 
in  an  action  brought  under  Article  50  for  "money  had  and  re-> 
ceived”  for  all  premia  which  he  has  paid  under  the  polioy* 
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Art.  75.  J 

75.  Against  a  factor  Three  years.  When  the  account  is, 
for  an  account.  during  the  continu¬ 

ance  of  the  agency, 
the  m  a  n  c)  e  d  and 
refused*  or,  where  no 
such  demand  is  made, 
when  the  agency 
terminates. 

(ndrifS). 

General, 

Article  compared. 

This  Article  is  the  same  as  Article  73  of  the  old  Regulation 
and  Article  88  of  the  Indian  Limitation  Act.  A  factor  is  an 
agent  employed  to  sell  goods  or  merchandise  consigned  or  de¬ 
livered  to  him  by,  or  for  his  principal,  for  compensation 
commonly  called  factorage  or  commission. 

INDIAN  CASK  LAW. 

(a)  Applicability  of  Article. 

This  Article  applies  only  to  suits  by  a  principal  against  all 
agent.  Suits  by  agents  against  principals  are  not  provided  for 
by  these  Articles.  34  M.  167. 

(b)  Suit  against  agent's  representative. 

According  to  this  Article,  during  the  Continuance  of  tin! 
agency,  the  right  to  sue  accrues  on  demand  and  refusal.  Hut 
if  the  agent  dies,  the  action  against  his  representatives  must 
be  brought,  within  three  years  of  his  death,  prpvided  no  demand 
had  been  made  during  his  life.  7  C.  627,  632, 

(«)  Agency,  how  terminates, 

(1)  An  agency  tor  sale  of  goods  does  not,  with  reference  trt 
Secs,  201  and  218  of  the  Contract  Act,  terminate  immediately 
on  the  sale  of  the  goods,  or  on  the  agent's  receipt  of  the  price 
of  goods.  Until  the  agent  pays  the  price  of  the  goods  to  the 

4  principal,  his  agency  continues,  aild  a  suit  for  an  account 
or  tov  the  price  of  the  goods  is  not  barred  simply  because  more 
than  three  years  have  elapsed  from  the  date  Of  the  sale,  of  of 
the  agent's  receipt  of  the  price,  or  even  from  the  time  when  the 
plaintiff  obtained  knowledge  of  the  agent’s  breach  of  duty.  12 
A.  541  ;  14  C.  147  P.  C.  (154.) 

(2)  An  agency  is  terminated  by  the  principal  revoking  his 
authority ;  or  by  the  agent  renouncing  the  business  of  his 
agency  or. by  the  business  of  the  agency  being  completed  ;  or 
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[Art.  76, 


by  the  principal  or  agent  dying  or  becoming  of  unsound  mind  ; 
or  by  the  principal  being  adjudicated  an  insolvent.  (S.  201 
Contract  Act.) 

(d)  Suit  against  broker. 

A  suit  for  account  against  a  broker  employed  for  the  sale  of 
goods  sent  to  him  by  the  principal  is  governed  by  Article  89. 
(Art.  76  N.  R.)  12  A.  541  (545.) 


7(5.  Bv  a  nvin-ciual  Three  years.  When  the  account  is, 


against  his  agent 
for  movable  pro¬ 
perty  received  by 
the  latter  and 
n  o  t  accounted 
for. 


during'  the  continu¬ 
ance  of  the  agency 
demanded  and  re¬ 
fused  or,  where  no 
such  demand  is  made, 
when  the 'a  g  e  n  c  y 
terminates. 


Article  Compared. 

This  Article  is  the  same  as  Article  74  of  the  old  Regulation 
and  Article  89  of  the  Indian  Limitation  Act. 

TRAVANCORE  CASE  LAW. 

(a)  Suit  for  money  drawn  by  vakil  from  court. 

Kemvan  Karthikeyan  v.  S.  Pnrlwarama  Iyer.  8  T.  L.  J.  207- 

Plaintiff  sued  to  recover  money  drawn  by  the  defendant, 
who  was  their  vakil  from.  Court  on  their  behalf  on  21-1-1088. 
The  suit  was  filed  on  6-6-1091.  Held  that  the  suit  was  time* 
barred. 

Vitaruflltam  iyenuar  J : —That  Art.  74  (Art.  76  N.  EJ  of 
the  Limitation  Regulation  applied  and  the  suit  having  been 
brought  more  than  three  years  subsequent  to  the  termination 
of  the  defendant’s  agency  (which  was  on  22-2-1088  when  the 
suit  itself  was  disposed  of)  was  barred.  (9.  D.  I.  p.  60  foil) 

Hamm  Twnpi  J : — Held  that  the  suit  was  barred  not  under 
Article  74  but  under  Article  47  (Article  50  N.  R.)  or  75  (Article 
77  N.  R.).  Article  74  relates  only  to  suits  for  movables  and  it 
is  not  proper  to  strain  the  language  of  Article  74  so  as  to  make 
movables  include  money.  It  was  also  held  that  a  vakil  does 
not  cease  to  be  an  agent  in  spite  of  bis  statutory  rights  and 
duties.  (S.  D.  I.p.  60 not  followed). 

(b)  Engagement  of  vakil  creates  agency 

Rama  Ii/en  Padmambha  Iym  v.  S.  Venkit.amma  I’ydnc/a  i\ 

S,  D,  I,  60. 
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Suits  to  which  article  74  (Article  76  N.  R.)  of  the  Limitation 
Regulation  applies  need  not  he  for  specific  movable  property. 
They  may  be  for  money  received  by  the  agent  during  his 
agency.  A  vakil  cannot  be  considered  as  an  express  trustee 
coming  within  the  purview  of  Section  10  of  the  Limitation 
Regulation.  Implied  trusts,  or  trusts  which  the  law  will  infer 
merely  from  the  existence  of  particular  facts  or  fiduciary  re¬ 
lations,  are  not  “trusts”  within  the  meaning  of  Section  10  of 
the  Limitation  Regulation.  The  engagement  of  a  vakil  in 
each  case  creates  a  separate  agenoy,  which  terminates  with 
the  final  closing  of  the  suit. 

INDIAN  CASE  LAW. 

(a)  Money,  not  specific  movable  property. 

(1)  The  suit  under  this  Article  is  not  necessarily  for  specific 
movable  property.  It  may  be  for  money  received  by  the  agent 
during  his  agenoy.  24  A.  27  P.  C. ;  5.  C.  W.  N.  301  ;  32  0.  711); 
35  C.  298. 

(2)  Money  is  not  “specific  movable  property"  within  the 
meaning  of  Article  49  (Art.  37  N.  R.)  of  the  Limitation  Regu¬ 
lation,  though  it  has  been  held  to  be  “movable  property,”  with¬ 
in  Article  89  ^Article  76  R.  R.).  1912  M.  W.  N,  516  = 
11  M.  L.  T,  325. 

(b)  Suit  by  agent  against  principal. 

(1)  Suits  by  agent  against  principal  are  not  provided  for  by 
Arts.  88,  89  and  90  (Arts.  75,  76  and  77  N.B). 

(2)  Where  the  agent  is  appointed  under  a  registered  agree¬ 
ment,  and  the  suit  against  him  is  based  on  the  breach  of  a 
registered  covenant,  Article  116  (Article.  U)4  N.  R.)  applies, 

5. 1.  C.  59. 

(c)  Agent,  who  is. 

An  agent  is  a  person  employed  to  do  an  act  for  another,  or 
to  represent  another  in  dealing  with  third  parties.  1  M.  L,  ,T, 
156. 

(d)  Manager  of  a  joint  family. 

(1)  The  manager  of  a  joint  family  property  is  not  the  agent  of 
the  members  of  the  family  so  as  to  make  him  liable  to  be  sued 
as  if  they  were  the  principals  of  the  manager.  7.  O.  W.  F  754  * 

P.C. 

(2)  A  suit  for  a  declaration  of  a  right  to  joint  property  and 
for  an  account  of  the  profits  against  a,  co-owner  is  not 
puit  against  an  agent  under -this  Article.  7  a.  25, 
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[Art.  77. 

(3)  Time  under  this  Article  must  be  counted  from  the  date 
on  which  the  defendant  ceases  to  discharge  his  duties  of 
agent  by  departing  from  the  principal’s  service.  14  C.  147 
(1541  P.  C. 

77.  Other  suits  by  Three  years.  When  the  neglect  or 

principals  against  misconduct  becomes 

agents  for  neglect  known  to  the  plain¬ 
er  misconduct.  tiff. 

(MOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Article  75  of  the  old  Regulation 
and  Article  90  of  the  Indian  Limitation  Act. 

TKAV ATs CORE  CASE  CAW. 

(a)  Suit  for  damages  against  Vakil  unauthorised  statement 
resulting  in  loss. 

(i)  Easivara  Iyer  Venkltac.hulam  b/er  v.  Krishna  Pil/ai 
M'athevan PiUai.  39  T.  L.  R.  101.  =  13  T.L,  J.  115. 

The  plaintiff  engaged  defendant,  a  vakil,  to  condnot  his 
case.  The  vakil  made  an  unauthorised  statement  before  the 
Court,  as  a  result  o'f  which  the  suit  was  struck  off  the  file  and 
the  property  in  suit  was  delivered  over  to  the  defendants,  A 
review  putin  by  plaintiff  was  dismissed  on  the  ground  that  it 
was  filed  after  three  months.  The  plaintiff  brought  the  pre¬ 
sent  suit  for  recovery  from  defendant  of  damages  amounting 
to  the  value  of  the  property  and  the  costs  incurred  by  him  in 
the  review  petition.  Held  that  the  vakil  was  liable  in  damages 
to  the  plaintiff.  The  plaintiff  was  not  bound  to  put  in  a  review 
and  therefore  the  delay  in  filing  the  review  petition  could  not 
he  pleaded  as  a  bar  to  the  suit  and  that  plaintiff  was  entitled 
to  recover  as  damages  the  value  of  the  property  but  not  the 
expenses  of  the  review  petition.  The  suit  was  governed  by 
Article  75  (Article  77  N.  R.)  of  the  (Limitation  Regulation  and 
the  cause  of  action  for  tl$B  plaintiff’s  suit  arose  from  the  time 
when  the  neglect  of  the  vakil  became  known  to  the  plaintiff 
m  and  not  when  actual  loss  occurred  to  him  by  the  re-deliyery  of 
the  property. 

(ii)  Ke.nga  Row  Ramanatha  Rent)  v.  X.  Dliarmaraja  lyen . 
8  T.  L.  R.  89. 

Held  that  the  limitation  for  an  action  against  a  vakil  for 
daniages  by  a  pjient,  was  o  years,  and  that  the  pt escribed  periocj 
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Art.  78.  ] 

of  limitation  ran  from  the  data  on  which  the  decree  which 
the  vakil  undertook  to  execute  became  barred  by  his  negli¬ 
gence. 

N.  E.  (decided  under  the  old  Limitation  Regulation,  ITT  of 
1040.  This  is  no  good  law  now.) 

INDIAN  CASE  LAW. 

(a)  Suit  for  damages  against  agent. 

This  Article  governs  a  suit  for  damages  against  an  agent  in 
respect  of  loss  arising  from  his  misconduct  in  neglecting  to 
sue  for  debts  due  to  his  principal,  or  in  so  negligently  selling 
his  principal’s  property  that  the  proceeds  cannot  be  realised. 
A  suit  by  a  company  against  the  Directors  for  negligence  etc., 
falls  under  this  Article.  Mitra,  4th  Ed.  p.  894;  25.  I.  0.  70(1; 
52.  I.  C.  71, 

(b)  The  word  “other."— 

The  word  “other”  in  Article  90  (Art.  77  N.  K,)  shows  that 
the  Article  does  net  include  suits  which  properly  come  within 
Art.  89  (Art.  76  N.  R.)  even  though  such  suits  involve  questions 
of  neglect  or  misconduct.  45v>>I,  0.  480. 

(c)  Suit  for  value  of  rubies  entrusted. 

A  suit  against  defendant  for  value  of  rubies  entrusted  to  him 
for  making  a  jewel  is  governed  by  Art.  90  (Article  77  N.  R.) 
24  M.  L.  ,T.  184. 

78,  To  cancel  or  set  Three  years.  When  the  facts  eiL 
aside  an  instru-  titling  the  plaintiff 

merit  not  other-  to  have  the  instru- 

wise  provided  ment  cancelled  or 

for.  set  aside  becomes 

known  to  him. 

(NOTES) 

General 

Article  Compared. 

This  is  a  new  Article.  It  corresponds  with  Art,,  91  of  the 
Indian  Limitation  Act.  Article  *34  provides  for  a  suit  by  a  ward 
who  has  attained  majority  to  set  aside  a  sale  by  his  guardian, 
Art.  79  or  80  governs  a  suit  for  a  declaration  in  respect  of  an 
instrument  which  is  impugned  as  a  forgery.  Art.  102  appliei&o 
a  suit  for  the  reoission  of  a  contract.  Art.  II  3  governs  a  suit 
to  have  an  alienation  of  land  by  a  Hindu  or  Muhammadan 
female  having  a  qualified  estate  in  it,  declared  to  he  void  except 
for  hep  life  op  until  hep  pe-mapriage.  Art.  1 14  provides  for  suits 
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[  Art.  73. 

by  a  Hindu  governed  by  the  Mitakshara  to  set  aside  bis  father’s 
alienation  of  ancestral  property, 

INDIAN  CASE  LAW. 
fa)  Applicability  of  Article. 

Article  91  (Art.  78  N.  R.)  binds  only  the  parties  to  the  instm- 
ment  and  not  strangers,  71.  I.  C.  822, 

(b}  Suit  by.  junior  members  of  Malabar  Tarwad. 

A  suit  by  the  junior  members  of  a  Malabar  Tarwad  to  recover 
possession  of  immovable  property  improperly  alienated  by  the 
Karanavathi  is  governed  by  Art.  144  (Art.  132  JST.  R.)  and  not 
by  Art.  91  (Art.  78  N.  R.).  46.  M.  L.  J.  340. 

(c)  $uit  under  Sec.  39  of  the  Specific  Relief  Act. 

,  (!)  Article  91  (Art,  78  R.  R.)  applies  to  suits  of  the  kind 
mentioned  in  Sec,  39  Specific  Relief  Act.  5.  A.  76;  6  A.  260 

(2)  This  Article  applies  only  to  suits  brought  expressly  to 
cancel  or  set  aside  an  instrument,  and  does  not  apply  to  suits 
in  whioh  substantial  relief,  such  as  the  recovery  of  property,  is 
prayed  for,  22.  R.  1;  16.  B.  186;  11.  fl,  78;  6.  C,  W.  N/849. 

(d)  Suit  to  sot  aside  will. 

A  suit  to  set  aside  a  will  is  not  governed  by  this  Article 
32,  f,  A.  171  P.  C.  =  23.  C.  1.  (10) 

(e)  Article  applicable  only  to  valid  Instruments 

Art.  91  (Art.  78., N.  R.)  applies  to  the  case  of  instruments 
which  are  prima  facie  valid,  not  to  instruments  which  are  pre¬ 
sumptively  invalid,  e.  g.,  a  widow’s  deed  of  sale  so  far  as 
reversioners  are  concerned.  14.  M.  26;  24.  C.  77. 

79.  To  declare  the  Three  years.  When  the  issue  or 
forgery  of  an  in-  registration  becomes 

strument  issued  known  to  the  plain- 

or  registered.  ‘  tiff. 

(NOTES.). 

^  General, 

Article  compared. 

This  is  a  new  Article,-  Same  as  Art,  93  of  the  Indian  Limi¬ 
tation  Act, 
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Art.  *0.] 

“Registered.” 

“Registered”  in  Article  79  means  registered  according  to 
the  Travancore  Registration  Regulation.  Art  79  applies  to  a 
document  which  has  been  actually  registered.  Where  the 
document  is  unsuccessfully  attempted  to  be  registered,  but  is 
not  in  fact  registered,  e.  g.  where  registration  ia  refused,  it 
cannot  obviously  come  within  Art.  79,  but  it  may,  it  seems, 
fall  under  Art.  80.  Suits  under  this  Article  are  merely 
declaratory  suits,  i.  e.  suits  having  declaratory  conclusions 
only. 

INDIAN  CASE  LAW. 

“Issued”— meaning  of. 

The  word  “issued”  is  intended  to  be  applied  to  the  kinds  of 
documents  to  which  people  commonly  apply  that  term  in  busi* 
ness;  it  has  no  application  to  an  instrument  such  as  a  power 
to  adopt  or  anuinutipcdra.  23.  I.  A.  97  =  24  C.  1.  P.  C. 

80.  To  declare  the  Three, years  The  date  of  the 
forgery  of  an  in-  attempt, 

strument  attemp¬ 
ted  to  be  enforced 
against  the 
plaintiff. 

CN  ©  T  B  S). 

General. 

Article  compared. 

This  is  a  now  article.  Same  as  Art.  93  of  the  Indian  Limit¬ 
ation  Act. 

Under  this  Article,  it  is  necessary  that  the  defendant  should 
have  attempted  to  enforce  the  instrument  against  the  plain¬ 
tiff.  “Plaintiff”  in  Articles  79  and  80  refers  also  to  plaintiff's 
predecessors  in  title.  Ivido  definition  in  Sec.  2  (7)].  In  Art. 
80  attempt  does  not  necessarily -mean  a  successful  attempt, 
Any  attempt  is  sufficient  to  start  limitation. 

IXDIAJS  CASE  LAW.  • 

Attempted  to  be  enforced— -meaning  of. 

A  person  can  be  said  to  “attempt  to  enforce  a  forged  instru¬ 
ment  against  the  plaintiff”  within  Art.  93  (Art.  80  N,  R.)  only 
when  he  institutes  proceedings  in  which  the  genuineness  of 
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[Arts.  81  &  82. 

the  document  is  directly  put  in  issue,  and  to  winch  the  person 
against  whom  it  is  sought  to  be  enforced  is  a  direct  and  neces¬ 
sary  party.  32.  I.  0.  99. 

81.  For  property  Three  years.  When  the  plaintiff  is 

which  the  plain-  restored  to  sanity, 

tiff  has  conveyed  and  lias  knowledge 

while  insane.  of  the  conveyance. 

(NOTES) 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  76  of  the  old  Regulation 
and  Art.  94  of  the  Indian  Limitation  Act. 

This  Article’  refers  to  suits  to  recover  possession  of  propoi'ty. 
A  wilful  ignorance  carries  with  it  the  consequences  of  know¬ 
ledge  for  the  purpose  of  this  Article. 

82.  To  sot  aside  a  Three  years.  When  the  fraud  bo- 

decree  obtained  comes  known  to  the 

by  fraud,  or  for  ?  party  wronged, 
other  relief  on 

the  ground  of 
fraud. 

(  NOTES). 

General. 

Article  Compared. 

This  Article  is  the  same  as  Art.  77.  of  the  old  Regulation 
and  Art.  93  of  the  Indian  l/umtatioh  Act. 

TKAVANCOKE  EASE  LAW. 

(a)  Suit  to  set  aside  sale  without  prayer  to  set  aside  decree. 

(looindun  Naelucuntan  v.  Llinakuuda  JJmakanda.  S.  D. 
III.  226. 

See  Article  9  supra. 

(b)  Suit  for  removal  of  attachment  and  cancellation  of  decree. 

Palpan  Oomini  v.  Narayuncm  Pulpan.  14.  T.  L.  K.  178. 

#  '  See  Article  8  supra.  '  ■■■' 

.(c)  Article  applicable  only  when  cancellation  of  decree  is 
absolutely  necessary.  * 

Gooindan  Nampa nnn  v,  Pisharady  RaimnGouindanA3A.L.'R 

,155  F.  B. 
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The  plaintiffs  sued  to  set  aside  sales  in  execution  of  a.  decree 
obtained  against  the  defendants  3,  4  and  5  by  a  creditor  on 
the  ground  that  the  debt  was  not  binding  on  the  Tarwad  con¬ 
sisting  of  the  plaintiffs  and  defendants.  The  creditor,  i.  e.,  the 
decree-holder  in  the  other  suit  contended  that  the  plaintiffs’ 
claim  was  barred  under  Art.  77  (Art  82  N.  R.)  of  the  Limitation 
Regulation,  iidd  that  Art.  77  did  not  apply.  That  Article 
would  appiy  only  to  cases  where  the  cancellation  of  a  decree  was 
absolutely  necessary  for  granting  the  relief  sought  for  and  not 
to  suits  where  the  cancellation  of  the  decree  was  unnecessary. 
In  the  present  case  of  the  plaintiffs,  the  cancellation  of  the 
decree  was  unnecessary  for  their  success.  The  plaintiffs  had 
no  right  to  claim  the  cancellation  of  the  decree  as  against 
defendants  3,  4  and  5  and  their  self-acquired  property,  if  any. 
They  could  seek  to  set  aside  the  sales  made  in  execution  with¬ 
out  seeking  to  cancel  the  decree  on  the  ground  that  the  Tarwad 
was  not  liable  to  pay  the  judgment  debt. 

INDIAN  CASE  LAW. 

<aj  Scope  of  the  article. 

This  Article  does  not  apply  t'o  every  case  in  which  fraud 
has  entered  as  an  element  in  the  conduct  of  the  defendant, 
but  is  restricted  to  cases  where  relief  is  claimed  on  the.  sole 
ground  of  fraud.  3.  C.  504',  25  0,  49;  37  B.  158. 
on  “  Other  rottef” 

The  expression  “other  relief”  in  this  Article  has  been  liber¬ 
ally  construed  so  as  to  include  within  its  purview  suits  for 
compensation  or  damages  for  fraud.  27.  M.  343;  35.  C.  888. 

(vj  Ifrawd  contemplated  by  this  article. 

This  Article  applies  when  fraud  is  practised  upon  a  party 
to  the  decree  or  upon  a  party  to  the  transaction  in  which  the 
fraud  is  committed.  30.  M.  402. 

<(il)  Knowledge  of  fraud,  a  question  of  fact, 

It  is  a  question  of  pure  fact  when  the  fraud  became  known 
to  the  plaintiff.  12.  M.  512  P,  C.;  46.  T.  G.  562. 
bO  Kirewlooige— nature  of. 

The  knowledge  of  fraud  predicated  by  the  terms  e.f  this 
Article  is  not  mere  suspicion,  bat  such  definite  knowledge  as 
enables  the  person  defrauded  to  seek  his  remedy  in  Gourt. 
Mere  suspicion  is  net  knowledge.  14  0,  W.  N.  101;  6  A.  496' 

•3.  1.  0.  3.1«. 
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(f)  Partial  knowledge. 

Partial  knowledge  of  the  fraud  is  not  sufficient,  especially 
where  the  defendant  prevents  the  plaintiff  from  acquiring  full 
knowledge.  14.  B.  408  (415,  427);  17  B.  (347). 

83.  For  the  relief  on  Three  years.  When  the  mistake 
the  grotind  of  becomes  known  to 

mistake.  the  plaintiff. 


(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  78  of  the  old  Regulation. 
But  the  words  “or  fraud’  alter  the  word  “mistake”  in  both 
columns  1  and  3  are  omitted  in  the  new  Article.  This  Article 
corresponds  with  Art.  96  of  the  Indian  Limitation  Act. 

TRAVANCORE  CASE  LAW. 

A.  Article  applicable. 

(a)  Suit  to  set  aside  instrument  on  tlie  ground  of  fraud. 

(1)  Mathevan  Raman  v.  Matheuan  Sankara  n.  29,  T.  L,  R.  133  — 

3.  T.  L.  J.  282  F.  B. 

The  plaintiffs  sued  to  set  aside  a  Nischayui>athn»n  (  deed  of 
Settlement)  on  the  ground  of  fraud  and  for  the  recovery  of 
properties  comprised  therein.  Held  that  the  suit  is  governed 
by  Art.78  (Art.  83  N.  R.),  which  gives  a  period  of  three  years 
from  the  time  when  the  fraud  or  mistake  becomes  known  to  the 
plaintiff.  As  possession  of  the  properties,  passed  under  the 
deed,  can  be  recovered  only  after  the  deed  is  set  aside,  the 
mere  addition  of  the  prayer  for  recovery  of  possession  of  the 
properties  does  not  make  Art.  121  (Art.  132  R.  RJ  applicable 
to  such  suits. 

<b)  Sale  and  delivery  of  timber  to  plaintiff— -Subsequent  dispos¬ 
session-suit  to  declare  title  to  same. 

Perwmal  Ravuthan  v.  Palcianathan  Venniyouan,  27.  T.  L.  R. 
66  =  2.  T.L.  J.  265. 

Plaintiff  purchased  a  jack  tree  from  the  defendant,  felled  it 

;  down  and  took  possession  of  it.  One  P.  R.  complained  to 
the  Police  of  theft  of  the  piece  of  timber  by  the  plaintiff  which 
P.  R.  claimed  to  have  purchased  from  defendant  and  the  tim¬ 
ber  yyas  seized  as  thondi  from  plaintiff’s  possession.  The  com¬ 
plaint  was  afterwards  referred  by  the  Police  as  false.  In  1075 
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one  N.  P.  applied  to  the  Magistrate  to  order  the  return  of  the 
thondi  to  him  on  the  ground  of  his  having  purchased  it  from 
the  defendant  who  himself  supported  the  said  application. 
The  Magistrate  granted  his  prayer.  The  plaintiff  then  sued 
defendant  and  N.  P.  for  a  declaration  of  his  title  to  the 
timber,  but  the  suit  was  eventually  dismissed  in  appeal  on 
29-10-1079.  N.  P.  got  delivery  of  the  timber  subsequently  in 
pursuance  of  the  Magistrate’s  order.  The  present  suit  was 
instituted  by  plaintiff  on  26— 10-10B2  for  recovery  from  the 
defendant  of  the  price  of  the  timber.  Held  that  Art.  78  (Art. 
83  N.  R.)  and  not  Art.  79  (Art.  84  N.  R.)  applied  and  the  plain¬ 
tiff’s  suit  was  time-barred.  If  Art.  79  applied,  plaintiff’s  cause 
of  action  arose  on  the  order  of  the  Magistrate  to  deliver  the 
timber  to  R.  P.,  as  on  that  date  he  lost  juridical  possession 
of  the  timber,  and  as  more  than  three  years  had  elapsod  from 
that  date,  the  suit  was  barred.  Held  also  that  the  plaintiff’s 
cause  of  action  was  not  a  failure  of  consideration  but  that  he 
had  a  right  to  relief  on  the  ground  of  fraud,  that  the  plaintiff 
having  beoome  aware  of  fraud  in  1075  itself  and  he  not  having 
brought  the  suit  within  three  years  thereafter,  was  not  entitled 
to  any  relief. 

<«)  Suit  to  set  aside  kanom  by  party  to  it, 

Raman  Neelaccmtan  v.  Vasudevan  Vishnu  Namburi  S.  D. 

nip.  98. 

The  plaintiffs  Tarwad  was  enjoying  the  plaint  lands  on 
kanapattom  from  1044  from  the  defendant’s  Matom.  The 
plaintiff’s  last  Karanavan  had  taken  a  Karaima  deed  in  1055 
in  respect  of  the  plaint  lands.  After  the  death  of  plaintiff’s 
karanavan  in  1072  plaintiff  took  a  renewal  deed  from  the 
defendant’s  Matom  in  1073.  Plaintiff’s  case  was  that  this  was 
done  through  a  mistake  and  hence  brought  a  suit  for  cancell¬ 
ation  of  the  renewal  deed  of  1073  and  for  a  declaration  of  title 
on  the  Karaima  deed  of  1055.  The  defendant  contended  that 
the  Karaima  became  inoperative  as  the  co-heirs  of  the  execu¬ 
tant  did  not  join  in  the  execution  of  it  and  that  the  property  was 
enjoyed  by  plaintiff’s  Tai-wad  as  kanom  and  that  the  renewal 
of  1073  was  executed  to  plaintiff  at  his  own  request.  The 
lower  Court  accepted  defendant’s  contentions  and  dismissed 
the  suit.  In  appeal  the  defendant  raised  a  further  contention 
that  the  suit  was  barred  by  limitation.  Held  that  “the  relief 
on  the  ground  of  mistake”  in  Art.  78  (Art.  83  N.  R.)  was  sylde 
enough  to  cover  any  sort  of  relief  on  the  ground  of  mistake  nnd 
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as  cancellation  was  one  sort  of  relief,  the  prayer  for  cancell¬ 
ation  of  the  Kanom  deed  on  the  ground  of  mistake  fell  under 
Art.  78.  Held  also  that  a  suit  for  a  declaration  of  title  to  pro¬ 
perty  in  plaintiff’s  possession  was  governed  by  Art.  100 /Art. 
109  N.  R.)  and  the  cause  of  action  in  such  cases  arose  when 
the  plaintiff's  title  was  denied.^(See  Art.  109  infra.) 

(d)  Alls -representation  and  fraud— principal  and  agent. 

Eapexi  Pvnnav  v.  Korulhu  Maria.  10  T.  L.  R.  95. 

(See  Section  18  supra.) 

15.  Article  not  applicable. 

Suit  by  plaintiffs  for  money  due— suit  filed  more  than  3  years 
alter  majority. 

Kali  Sankara  n  v.  Tiwvaui  Gouri.  39  T.  L.  R.  110  =  12. 
T.  L.  J.  329. 

-  (See  Article  50  m ipra.) 

INDIAN  CASE  LAW. 

(u)  Mistakes  in  law  and  in  fact. 

'  This  Article  refers  to  both  mistakes  in  fact  and  in  law.  20,  B. 
511.(516) 

(b)  Mistake  of  plaintiff  or  of  third  party. 

This  Article  makes  no  distinction  between  a  mistake  by 
plaintiff  or  by  a  third  party.  6  M.  344:6.  M.  350. 

(o)  When  period  commences. 

The  period  does  not  commence  when  the  plaintiff’s  suspi¬ 
cions  are  aroused  but  when  he  actually  discovers  the  mistake. 
25.  A.  527.  P.  C. 

(dj  Scope  and  applicability  of  article. 

(1)  This  Article  is  only  intended  t'o  apply  to  those  cases  in 
which  the  Courts  are  asked  to  relieve  parties  from  the  conse¬ 
quences  of  mistakes  committed  by  them  in  the  course  of  con¬ 
tractual,  relations.  11. 1.  C.  537. 

(2)  This  Article  does  not  refer  to  a  suit  to  set  aside  a 
decree  on  the  ground  of  mistake,  but  only  to  a  suit  for  relief 
on  the  ground  of  some  mistake  other  than  that  made  in  the 
decree.  11.  I.  C.  537. 
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84-.  For  money  paid  Three  years.  The  date  of  the 
upon  an  existing  failure, 

consideration 
whichfafterwards 
fails. 

General. 


Article  compared. 

This  Article  is  the  same  as  Art.  79  of  the  old  Regulation 
and  Art.  97  of  the  Indian  Limitation  Act. 

If  money  is  paid  upon  a  contract  for  the  sale  of  land,  which 
the  vendor  refuses  to  or  is  unable  to  convey,  the  limitation 
does  not  begin  to  run  against  the  vendee  for  the  money  paid 
until  the  vendor  has  refused  or  become  unable  to  convey  the 
land,  at  which  time  the  consideration  fails,  and  a  right  of 
action  to  recover  it  arises. 

TRAVAXCOEE  CASE  LAW. 

Suit  by  assignee  of  subscriber  for  money  realized  by  latter  from  foreman. 

Marthundan  Padmanabhan  v.  Malian  Sathyanesan  8  T.  L.  J. 
418. 

A  subscriber  in  a  chitty  assigned  his  rights  to  the  plaintiff. 
The  foreman  refusing  to  recognise  the  assignment,  the  sub¬ 
scriber  sued  the  foreman  after  the  termination  of  the  chitty 
and recovered'the  amount.  The  plaintiff,  assignee,  sued  his 
assignor,  the  subscriber,  for  the  recovery  of  the  amount 
which  the  latter  realised  from  the  chitty  foreman  before  three 
years  from  the  date  of  realisation;  Held  that  the  plaintiff’s 
suit  was  within  time  under  Art.  47  (Art,  50  N.  R.)  as  the  cause 
of  action  for  the  plaintiff  arose  when  the  defendant  realised 
the  amount  from  the  chitty  foreman.  Held  further  that  the 
case  fell  also  under  Art.  79  (Art.  84  N.  R.)  of  the  Limitation 
Regulation  and  the  failure  of  the  consideration  for  the  assign¬ 
ment  occurred  on  the  realisation  ot  the  amount  by  the  defen¬ 
dant  from  the  chitty  foreman.  The  suit  was  within  time  as 
it  was  brought  within  a  year  of  the  failure  of  such  consider¬ 
ation. 

Art.  47  (Art.  50  N.  R J  is  the  general  article  and  Art.  79 
(Art.  84  N.  R.)  is  the  specific  article,  and  when  a  suit  is  spe¬ 
cially  provided  for,  e.  g.  in  Art.  79,  the  general  article  must; 
give  way. (See  Article  50  nuprn). 
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B.  Ai'ticle  not  applicable. 

(a)  Suit  for  damages  {or  breach  of  an  implied  covenant. 

Kesavan  Velayudhan  v.  Raman  Kutti.  1.  T.  L.  J,  12 

The  suit  was  for  recovery  of  damages  for  breaoh  of  an 
implied  covenant  of  title  implied  by  law  in  the  Melotti 
executed  by  defendant  to  plaintiff.  The  breach  took  place 
when  a  junior  member  of  defendant’s  Tarwad  got  a  decree 
setting  aside  the  Melotti  deed.  The  present  suit  was  brought 
more  than  three  years  after  the  date  of  that  decree.  The  trial 
Court  dismissed  the  suit  as  barred  by  the  three  years’  rule 
under  Art.  79  (Art.  84  N.  R.).  The  Zillah  Judge,  on  appeal, 
applying  Art.  96  (Art.  104  R.  R.)  decreed  the  suit  as  it  was 
brought  within  six  years  from  the  date  of  the  breach.  The 
High  Court  held ,  confirming  the  decision  of  the  District  Judge, 
that  Art.  96  applied  to  the  suit.  (See  Art.  104  infra.) 

Oi)  (S«lt  by  chitty  subscribers. 

Mathevan  Mundan  v.  Usa  Mahomed.  11.  T.  L.  R.  158. 

Held  that  suits  by  chitty  subscribers  must  be  brought  within 
three  years  of  the  date  of  failure  to  subscribe  by  the  plaintiff, 
or  within  three  years  of  the  closing  of  the  chitty.  Held  also, 
that  Art.  79  (Art.  84  R.  R.)  of  the  Limitation  Regulation  does 
not  apply  to  suits  for  recovery  of  chitty  money  remaining  in 
the  hands  of  the  conductor.  (See  Sec.  10  snprja.) 

TROIAN  CASE  LAW. 

(n)  Burden  of  proof. 

The  onus  is  on  the  plaintiff  to  show  when  the  consideration 
failed.  38.  A.  62. 

(b)  Suit  by  auction  purchaser. 

An  auction  purchaser  sued  to  recover  from  certain  decree- 
holders  his  purchase  money  in  consequence  of  the  sale  being 
set  aside.  The  Privy  Council  held  that  consideration  failed 
when  the  sale  itself  was  set  aside  in  the  first  Court;  that  time 
then  began  to  run  under  Article  97  (Art.  84  R.  R.)  and  that  the 
consideration  did  not  fail  afresh  when  the  order  setting  aside 
the  sale  was  affirmed  by  the  appellate  Court.  17  A.  L,  J.  514 
P.  C. ;  46.  C.  670  P.  C. 

(e)"  '  Suit  by  vendee  for  purchase  money. 

(1)  Where  the  vendor  has  a  title,  though  defective  one, 
and  the  vendee  is  put  in  possession,  ap4  if  subsequently  ^ 
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third  party  obtains  judgment  against  the  vendor  and  ejects 
him,  the  vendee’s  suit  against  vendor  to  recover  the  purchase 
money  falls  within  this  article,  and  the  time  thereunder  runs 
from  the  date  when  judgment  was  pronounced,  i.  e.,  the  time 
when  it  was  found  that  the  vendor’s  title  was  defective. 
50.  1.  C.  815 ;  49.  I.  C.  58 ;  44.  1.  C.  719  ;  17  A.  L.  J.  514  P.  C. 

(2)  Where  the  vendor  has  no  title  to  sell  and  the  vendee  is 
not  put  in  possession  on  the  date  of  sale,  the  suit  by  the  vendee 
against  vendor  for  refund  of  the  purchase  money  is  not  governed 
by  this  Article  but  by  Art.  62  (Art.  SON.  R.)  and  the  limit¬ 
ation  runs  from  the  date  of  sale  itself,  as  in  such  a  case  the 
consideration  does  not  in  the  language  of  Art.  97  afterwards 
fail.  The  consideration  in  such  a  case  fails  at  once  on  the 
date  of  sale  49.  I.  G.  258  ;  45. 1.  G.  26;  38.  M.  887. 

(3)  If  the  vendee’s  suit  for  refund  of  purchase  money  is 
based  on  a  covenant  in  the  registered  sale  deed,  either  express 
or  implied,  Art.  97  (Art,  84  N.  R.)  does  not  apply  but  Art.  116 
(Art.  104  JST,  R.)  applies,  even  though  the  covenant  is  not  ex¬ 
pressly  embodied  in  the  registered  sale  deed  but  is  merely 
implied  in  Jaw.  For  the  purpose  of  Art.  116  the  implied 
covenant  is,  in  the  case  when  the  deed  is  registered,  a  contract 
in  writing  registered.  21  M.  8  ;  38.  M.  1171 ;  30.  A.  405. 

(4)  A  suit  by  auction  purchaser  for  purchase  money  under 
0.  21  r.  93  (O,  21.  r  90  of  our  Code)  of  the  Civil  Procedure  Code, 
the  judgmentf-debtor  having  had  no  saleable  interest  and  the 
purchaser  being  deprived  of  possession,  is  governed  by  this 
Article,  the  cause  of  action  accruing  when  the  purchaser  is 
deprived  of  possession.  22.  B,  783 ;  7.  M.  595. 

(d)  Suit  to  recover  balance  of  consideration. 

A  suit  to  recover  balance  upon  a  partial  failure  of  considera¬ 
tion  is  governed  by  this  Article,  the  cause  of  action  accruing 
from  the  date  the  consideration  partially  [failed.  24.  M.  27  ; 
19.  C.  123  =  18. 1.  A.  15  P.  C. 

85.  To  make  good  Three  years.  The  date  of  the  trus- 
out  of  the  general  tee’s  death,  or,  if  the 

estate  of  a  de-  loss  has  not  then  re¬ 
ceased  trustee  suited,  the  date  of  the 

the  loss  oc-  loss, 

casioned  b  y  a 
breach  of  trust 
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Article  compared. 


(NOTES) 

General. 


[Art  86 


This  Article  is  the  same  as  Art.  80  of  the  old  Regulation  and 
Art.  98  of  the  Indian  Limitation  Act.  There  is  no  express 
provision  for  suits  during  the  lifetime  of  the  trustee  for  loss 
occasioned  by  the  breach  of  trust. 


INDIAN  CASE  LAW. 


(a.)  Breach  of  trust. 

A  breach  of  trust  depends  upon  the  neglect  of  some  special 
duty  undertaken  in  regard  to  some  specified  person  or  body  of 
persons.  Liability  arising  from  the  neglect  of  public  duty  lies 
with  the  person,  but  those  arising  from  a  breach  of  trust 
follows  the  trustee’s  estate  after  his  death.  Ris  estate  is  liable 
although  it  has  derived  no  benefit  from  the  breach  of  trust. 
9.  .8.  373. 

(b)  “General  estate”— joint  family  property. 

Joint  family  property  does  not  form  the  general  estate  of  the 
deceased  trustee  under  this  Article.  33.  M.  308. 

86.  For  contribution  Three  years.  The  date  of  the  pay- 
by  a  party  who  ment  in  excess  of  the 

has  paid  the  plaintiff’s  own  share, 

whole  or  more 

than  his  share  of  « 

the  amount  due 
under  a  joint  de¬ 
cree,  or  by  a 
sharer  in  a  joint 
estate  who  has 
paid  the  whole 
or  more  than  his 
share  of  the 
amount  of  re¬ 
venue  due  from 
himself  and  his 
co^sharers. 

(n  ©  t  e  s  ) . 


Article  compared. 

This  Article  is  'the  Same  as  Art.  81  of  the  old  Regulation  and 
-Art., 99  of  the  Indian  Limitation  Act.  The  words  "or  more 
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than  his  share”  after  the  word  “whole”  have  been  substituted 
in  column  1  of  this  Article.  The  third  column  of  the  old 
Article  runs  thus:-“The  date  of  the  plaintiff’s  advance  in  excess 
of  his  own  share.”  > 

UNIiEPORTED  CASE  LAW. 

Commencement  of  time  under  the  article. 

Civil  Proceedings  No.  38 9  of  1091. 

Under  Article  81  (Art.  86  N.  R.)  of  the  Limitation  Regulation  ( 
time  runs  from  the  date  of  plaintiff’s  advances  in  excess  of  his 
share  and  a  suit  brought  three  years  after  that  date  will  be 
barred. 

INDIAN  CASE  LAW. 

Scope  of  the  Article. 

(1)  This  Article  is  not.  applicable  to  all  suits  for  contri- 
, button,  but  is  limited  to  cases  therein  expressly  mentioned. 

Suits  for  contribution  are  also  governed  by  Arts.  61,82,100 
(Arts.  49,  69,  87  N.  R.).  When  a  suit  for  contribution  does  not 
fall  within  Art.  99  (Art.  86  N.  R.)  or  any  other  specific  Articles, 
the  residuary  Article  120  (Art.  109  N.  R.)  applies,  and  not 
Article  115  (Art.  103  N.  R.),  the  general  Article  for  contracts, ' 
as  the  right  of  contribution  is  not  founded  on  contract,  but  on 
general  principles  of  justice.  20,  I.  C.  24;  20.  M.23  ;  57.T.  C. 
868;  57.  I.  G.  884;  45.  I.  C.  786. 

(2)  All  the  British  Indian  Courts  hold  that  this  Article 
applies  only  to  a  suit  for  a  personal  decree  for  contribution 
and  not  to  a  suit  to  enforce  a  charge.  Where  in  a  suit  for 
contribution  plaintiff  by  virtue  of  the  payment  acquires  a 
charge  upon  immovable  '•  property,  Art.  132  (Art.  119  R.  R.) 
applies.  33.  A.  708  F.  B. ;  11.  B.  313  ;  26.  B.  437  ;  26.  M.  686  j 
26.  A.  407  F.  B.;  57.  I.  C.  868. 

$7.  By  a  co-trustee  to  Three  years.  When  the  right  to 
enforce  against  contribution  accrues, 

the  estate  o  f 
a  deceased  trus¬ 
tee  a  claim  for  • 

contribution. 

(SIlStES). 

General, 

Article  compared. 

This  Article  is  the  same  as  Art.  82  of  the  old  Regulation  and 
Art.  100  of  the  Indian  Li  m Ration  Act. 
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INDIAN  CASE  LAW. 

Applicability  of  article. 

This  Article  does  not  apply  where  the  trustee  who  is  liable 
to  contribute  is  not  dead.  As  against  such  co-trustees  Art. 
120  (Art.  109  N.  R.}  applies.  20.  M.  398  (403,404.) 

88.  For  a  seaman’s  Three  years.  The  end  of  the  voyage 
wages.  during  which  the 

wages  are  earned. 

(N  ®T  ES  )  i 


Article  compared. 

This  Article  is  the  same  as  Art..  83  of  the  old  Regulation 
and  Art.  101  of  the  Indian  Limitation  Act. 

To  obviate  disputes  between  master  and  seamen,  to  se¬ 
cure  obedience  to  orders,  to  interest  the  seamen  in  the  voyage, 
their  earnings  are  ruade  to  depend  on  the  termination  of  the 
voyage, 

89.  For  wages  not  Three  years.  When  the  wages 
otherwise  ex-  accrue  due. 

prcssly  provided 
f o r  by  this 
Schedule- 

(S8TBS) 

General. 

Article  compared. 

This  Artiole  is  the  same  as  Art.  84  of  the  old  Regulation 
and  Art.  102  of  the  Indian  Limitation  Act. 

•Forsuits  for  wages  generally,  see  notes  to  Art,  4.  Art.  89  is 
the  residuary  Article  for  suits  for  wages. 

TKAVANCOUE  CASE  LAW. 

fcanfhikarail,  Whether  domestic  servant. 

Vasudevan  Padm.anabhan  Somathiripad  V.  VenkiUun  Krish- 
nan  llmpraii.  S.  D.  I.  p.  189. 

A  Santhikaren  in  a  temple  is  not  a  domestic  servant,  and, 
therefore,  a  suit  for  recovery  of  salaries  due  to  him,  is  governed 
by  Art.  84  (Art.  89  H.  R. )  of  the  Limitation  Regulation. 

Art.  3  relates  to  suits  by  domestic  servants  and  ^labourers 
:  for  ithe-  recovery  of  Whose  wages  one  year’s  limitation  is 
provided. 
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Art.  90.1 

INDIAN  CASE  LAW. 

Wages— meaning  of. 

The- term  “wages”  in  Art.  102.  (Ar$.  89  N-  R.)  is,  A  very 
general  term;  although  it  is  usually  used  in  connection  with 
daily  wages,  it  also  includes  the  wages  paid  as  monthly  salary. 
45. 1.  0.  414. 

90.  By  a  Muham-  Three  years. 

madan  for  exi- 
g  i  b  1  e  dower- 
(mu’ajjal) 


(NOTBS). 

General, 

Article  compared, 

This  Article  is  the  same  as  Art.  85  of  the  old  Regulation 
and  Art..  103,  of  the-  Indian  Limitation  Act. 

Dower. 

“Dower”  is.  a  sum  of  money  or  other  property  which  the 
wife  is  entitled  to  receive  from  the  husband  in  consideration 
of  the  marriage.  (Mulla’s  Muhommadan  Law,  2nd  Ed-.p.  120). 

This  Article  refers  to  suits  for  prompt  dower.  Prompt' or 
exigible-  dower  is  a  debt  always,  due  and  deraandable,  and: pay¬ 
able  on  demand.  The  wife  is  not  bound  to  sue  immediately, 
or  make  any  demand  during  the  life  time  of  her  husband. 
Exigible  dower  may  be,  but  need  not  necessarily  be,  exacted 
immediately,  and  limitationin  respect  of  it  does  not  run  against 
the  wife  so  long  as  the  marriage  exists,  exoept  where  the- wife 
demands  such  dower  and  is  refused.  A-  clear  and'  unambigu¬ 
ous  demand  and  refusal  set  time  running  against  the  wife, 
even  during  the  continuance  of  the  marriage. 

INDIAN  CASE  LAW. 

Demand— what  is  not. 

A  previous  unsuccessful  application  by  the  wife  to  sue  her 
husband  in  forma  pauperis  for  her  dower  ( though  such  applic¬ 
ation  was  opposed  by  the  husband  who  denied  his  liability  to 
pay  the  dower  >d®es,  not  .amount  to  a  demand  within  the  mean¬ 
ing  of  this  rule.  (1§.  R.  L.  R,  3Q(j  p.  $,).  Demand  and 


When  the  dower  is 
demanded  andrefused 
or  (where,  during 
the  continuance  of 
the  marriage,  no  such 
demand  has  been 
made)  when  the  mar¬ 
riage  is  dissolved  by 
death  or  divorce. 
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[Arts.  91  4  92. 

refusal  as  regards  a  portion  of  the  dower  does  not  set  time 
running  as  regards  the  remainder. 

91.  By  a  Muhamma-  Three  years.  When  the  marriage 
dan  for  deferred  is  dissolved  by  death 

dower-  ( mu’v'aj  -  or  divorce. 

.jal) 

(NOTES). 

General, 

Article  compared 

This  Article  is  the  same  as  Art.  86  of  the  old  Regulation  and 
Art.  104  of  the  Iudian  Limitation  Act.  Articles  90  and  91'may 
be  read  together. 

Power  is  usually  split  up  into  two  parts,  one  called  “prompt,” 
which  is  payable  on  demand,  and  the  other  called  “deferred,” 
which  is  payable  on  the  dissolution  of  the  marriage  by  death 
or  divorce.  (Mulla,  2nd  Ed.  p.  120, 121.) 

INDIAN  CASJE  LAW. 

(n)  Dcwer  payable  under  registered  document. 

.  (1)  Tf  dower  is  payable  under  a  duly  registered  document 
f  :i  Art.  11.6  (Art.  104  N.  R.)  will  apply.  Where  itis  sought  to  charge 
•.  "  ’  ’the  doWer  on  immovable  property  Art.  132  (Art.  119  N.  R.)  may 
-...apply.  2  B.  L.  R.  206. 

(b)  Suit  for  deferred  dower. 

v’.b..’;,-  A.  suit  by  the  wife’s  heirs  against  her  husband  for  deferred 
dower  is  within  Art.  104  (Art.  91  N.  R.).  2.  B.  L.  R.  306 ; 
fi.  C.  L.  J.  558. 

92*  By,  a  mortgagor  Three  years.  When  the  mortgagor 
after  the  mort-  re-enters  on  the 

gage  has  been  mortgaged  property, 

satisfied,  to  re¬ 
cover  surplus 
co-llecti  ons 
received  by  the 
mortgagee. 

(NOTES). 

General. 

Article  compared. 

There  is  no  corresponding  provision  in  the  old  Regulation, 
Same  ^s  Art.  105  of  the  Indian  Lamitation  Act] 
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Art.  93.] 

INDIAN  CASK  LAW. 

(a)  Inapplicability  of  article. 

Art.  105  (Art.  92  N.  R )  does  not  apply  to  a  redemption  suit' 
10.  I.  C.  402 ;  32.  I.  C.  729;  25.  O.W.  N.  132. 

(b)  Suit  by  mortgagor  for  surplus  collections. 

There  may  be  cases  where  the  mortgagee  lias  given  up  the 
mortgaged  property  after  the  mortgage-debt  has  been  satisfied 
and  the  mortgagor  has  re-entered  on  the  mortgaged  property 
otherwise  than  by  means  of  a  suit  for  redemption.  The  mort¬ 
gagor  in  such  a  case  has  not  to  bring  a  suit  either  for  redemp¬ 
tion  or  tor  possession  of  the  mortgaged  property.  But  he  may 
have  to  bring  a  suit  for  recovery  of  surplus  collections  received 
by  the  mortgagee,  and  to  such  a  suit.  Art.  105  (Art.  92  N,  R.) 
will  apply.  64.  I.  C.  75;  30.  A.  225. 

93.  For  an  account  Three  years.  The  date  of  the  dip- 
and  a  share  of  .  solution, 

the  profits  of  a 
dissolved  part¬ 
nership. 

(  N  8TES). 

General. 

Article  compared. 

.  This  Article  is  the  same  as  Art.  87  of  the  old  R 
Art.  106  of  the  Indian  Limitation  Act. 

TRAVANCORE  CASE  LAW. 

(a)  Suit  for  share  of  assets  received  by  partner  after  dissolution. 

Rama,  Iyen  Nilacanta  lyen  v.  Damr.dara  Sri  Rcmcclaraw 
Namboori.  11.  T.  L.  J.  381. 

The  plaintiff  and  defendant  formed  a  trading  firm.  The 
plaintiff  brought  the  suit  after  dissolution  for  recovering  from 
the  defendant  the  value  of  some  paddy  alleged  to  have  been  lent 
to  the  defendant  by  the  firm.  The  defendant  contended  that  the 
suit  was  not  maintainable,  as  the  plaintiff’s  remedy  was  for  a 
general  account  in  respect  of  the  partnership.  Held  that  al¬ 
though  a  suit  for  a  general  account  and  a  share  of  the  profits 
of  a  dissolved  partnership  may  be  barred  under  Art.  87  (Art. 
93  N.  R.)  of  the  Limitation  Regulation,  a  suit  will  lie  for  re¬ 
covering  a  share  of  any  particular  assets  received  by  a  partner 

after  such  dissolution, 
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[  Art.  931 

(b)  Suit  for  adjustment  of  par  tnersiiip  accounts  and  for  share  of  profits. 

Appaswamy  lyev,  Navu  Iy< m  v.  Harihara  lyen  Mahadeva  lyen, 
14.  T.  L.  R.  79. 

The  1st  defendant  entered  into  a  contract  with  Government 
to  supply  Demarcation  Stones.  Subsequent  to  the  contract,  the 
plaintiff  and  the  second  defendant  became  partners  with  the 
first  defendant  in  the  matter  of  the  stone  supply  under  an 
agreement.  Plaintiff  sued  for  adjustment  of  the  partnership 
accounts  and  for  the  recovery  of  his  share  of  the  profits.  HeU) 
that  the  suit  fell  under  Art.  87  (Art.  93  R.  R.)  of  the  Limitation 
Regulation.  The  period  of  three  years  allowed  by  the  Article 
began  to  run  from  the  date  of  the  dissolution  of  partnership, and 
the  partnership  was  legally  dissolved  when  one  of  the  parties 
issued  notice  to  the  other  or  others  of  his  intention  to  dissolve 
the  partnership,  or  in  the  case  of  a  partnership  entered  into  for 
a  specified  term  and  for  a  particular  business,  when  the  time 
expired  or  the  business  was  closed,  or  by  the  happening  of  an 
-  .  event  which  made  it  unlawful  for  the  business  of  the  firm  to  he 

■■■  *  ‘carried  on  or  for  the  members  of  the  firm  to  carry  it.  on  in 
f  partnership. 

UN  REPORTED  CASE  LAW. 

Scope  of  the  Article. 

■  ''  A.  8.  :189  of  1092. 

.  In  order  to  hold  that  a  suit  was  barred  under  Art.  87  (Art.  93 
N.  R.)  of  the  Limitation  Regulation,  it  must  be  established  fl) 
that  there  was  a  partnership  between  the  plaintiff  and  the  de¬ 
fendant,  and  (2)  that  the  partnership  was  dissolved  and  that 
the  dissolution  took  place  more  than  three  years  before  the 
date-  of  institution  of  the  suit.  Article  100  (Art.  109  N.  R) 
governs  suits  for  dissolution  of  partnership  and  settlement  of 
accounts. 

INDIAN  CASE  MW. 

(a)  Article  applies  only  to  dissolved  partnership. 

This- Article  is  restricted  to  suits  in  respect  of  a  dissolved 
partnership.  If  there  is  no  dissolution,  this  Article  will  not 
apply  at  all.  12.  C.  W.  N.  455;  58.  I.  C.  969;  25.  C.  W.  N.  847; 
46.  M.  L.  J.  7. 

(b)  Extension  of  time. 

Limitation  for  a  suit  contemplated  by  this  Article  cannot 
he  enlarged  under  Art.  116  (Art.  104  N.  R.)  to  six  yqwrs  by  the 
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Arts.  94  *95.  | 

mere  fact  that  the  instrument  of  partnership  is  registered  in 
as  much  as  Art.  11.6  is  restricted  to  suits  for  compensation. 
22.  M.  14;  14.  M.  465. 

(o)  Suit  by  widow  of  deceased  partner. 

Where  a  member  of  a  partnership  firm  dies,  there  is  a  dis¬ 
solution  of  the  firm,  and  his  widow  is  barred  by  Art.  106  (Art. 
93  N.  R.)  from  suing  for  an  account  more  than  three  years 
'  after  his  death,  in  the  absence  of  proof  of  an  agreement  where¬ 
by  she  became  a  partner  in  his  place ;  the  fact  that  the 
deceased  partner’s  share  continued  to  be  dealt  with  in  the 
partnership  books  is  no  evidence  of  such  an  agreement. 
4.  Lah.  350  P.  C. 

94.  By  a  lessor  for  Three  years.  When  the  trees  are 

the  value  of  trees  cut  down.  1 

cut  dowu  by  his 

lessee  contrary 
to  the  terms  of 
the  lease. 

(NOTE  S). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  88  of  the  old  Regulation  and 
Art.  108  of  the  Indian  Limitation  Act. 

95.  For  the  profits  of  Three  years.  When  the  profits  are 

immovable  .pro-  received. 

perty  belonging 
to  the  plaintiff 
which  have  been 
wrongfully  re¬ 
ceived  by  the  de¬ 
fendant. 

fN  ©  t  h  s) 

Article  compared. 

This  Article  is  the  same  as  Art.  89  of  the  old  Regulation  and 
Art.  109  of  the  Indian  Limitation  Act. 

The  latter  part  of  column  3  of  the  old  Article,  beginning 
with  the  words  “,or,  where  the  plaintiff  has  been  dispossessed 
etc., "  have  been  omitted  in  the  new  Article,  “Wrongfully”  in 
Art,*  95  means  wrongfully  in  law. 
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[Art.  96. 

INDIAN  CASE  LAW. 

(a)  Suit  for  mesne  profits. 

The  suit  contemplated  in  this  Article  is  a  suit  for  mesne 
profits.  24.  C.  413;  25  M.  103  F.B.;  66.  I.  C.  876. 

(b)  When  the  profits  were  received. 

The  clause  “when  the  profits  were  received”  in  the  third 
column  of  this  Article  means  “when  the  profits  are  actually 
received.”  10  0.  785  P.C, 

fc)  Suit  for  restitution. 

The  words  which  are  omitted  from  the  third  column  of  this 
Article  referred  to  a  suit  for  restitution  consequential  on  re¬ 
versal  of  a  decree  and  would  no  longer  be  needed  as  the  C.P.C. 
(of  1908,  Sec.  144  (Sec.  108  of  our  Code)  provides  that  no  suit 
would  lie  to  claim  such  restitution.  28. 1.  C.  85. 

(d)  Possession  obtained  in  execution  of  decree  subsequently  set  aside. 

Possession  obtained  under  order  of  a  Court  in  execution 
proceedings,  although  such  proceedings  are  afterwards  set 
aside  in  appeal  as  tainted  with  fraud,  is  not.  wrowjful  within 
Art.  109  (Art.  95  N.  R.),  and  a  suit  for  mesne  profits  of  land 
held  in  such  possession  comes  within  the  residuary  Article  120 
OArfc.  109  N.  R.),  limitation  being  reckoned  when  the  execution 
proceedings  are  set  aside  and  plaintiff  is  entitled  to  recover 
mesne  profits  for  the  whole  period  during  which  he  was  kept 
out  of  possession.  3.  C.  L.  J.  182. 

06.  For  arrears  ot  Three  years.  When  the  arrears 
rent.  become  due. 

(NOTES 

Article  compared. 

This  Article  is  the  same  as  Art.  90  of  the  old  Regulation, 
and  Art.  110  of  the  Indian  Limitation  Act. 

TRAVANCORE  CASE  LAW. 

)  Suit  for  arrears  of  rent— registered  lease  deed . 

(i)  Mahammathu  Pillai  v.  Mahan  math  u  Kannu.  26.  T.  L.  R. 
63  F.  B. 

The  defendant  was  in  possession  of  plaint  properties  under 
a  registered  lease  deed  which  was  termed  to  endure  for  one 
year.  The  defendant  held  over  without  paying  arrears  of 
rent.  The.  plaintiff  sued  to  recover  the  properties  with  arrears 
of  rent  for  six  years  and  interest  thereon.  Held  that  the 
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Art.  96.] 

claims  for  the  first  year’s  rent  was  governed  by  the  six  years’ 
rule  under  Art.  96  (  Art.  104  N.  R.  )  of  the  Limitation  Regula¬ 
tion,  that  the  tenant’s  possession  after  the  expiry  of  that  year 
was  that  of  a  tenant  by  sufferance  and  that  the  three  years’ 
rule  under  Art.  90  <  Art.  96  N.  R.  )  applied  to  the  plaintiffs 
claim  for  rent  from  the  second  year  onwards.  ( 24.  T.  L.  R. 
127  foil.  ).  See  Article  104  infra. 

(ii)  Abdul  Kudu-  v.  Mt/lheeu  Kunju.  24.  T.  L.  R.  127. 

The  defendant,  lessee,  was  holding  the  plaint  property  under 
a  registered  lease  deed  for  one  year.  The  defendant  held  over 
after  the  expiry  of  the  prescribed  period.  The  plaintiff  sued 
to  recover  the  land  with  arrears  of  rent  for  six  years.  Held 
that  the  tenant  in  this  case  being  a  tenant  by  sufferance  after 
the  expiry  of  the  lease  term,  only  three  years’  rent  prior  to  the 
date  of  suit  was  recoverable.  Art.  90  (Art.  96  N.  R.)  applied  to 
the  case  and  that  Arts.  96  and  109  (Arts.  104  and  119  N.  R. ) 
had  no  application.  (See  Article  104  infra  ). 

(b)  Suit  for  arrears  of  rent— simple  lease. 

(i)  Rama  Var man  Thintmulpad  v.  Koyikul  Kon nan  Kanda. 
14.  T.  L.  R.  21. 

Held  that  no  rent  or  pattom  due  for  more  than  three  years 
in  respect  of  lands  given  on  simple  lease  can  be  allowed  to  a 
simple  lessor. 

fii)  Uluthiran  Uluthiran  v.  Puramesmran  Narayuna  Iyer. 
1.  T.  L.  R.  51. 

Suits  for  rents  of  buildings  are  governed  by  the  three  years’ 
rule  of  limitation  under  clause  5  Sec.  2  of  Regulation,  III  of 
1040,  which  runs  thus : — “To  all  suits  for  the  rents  of  any 
buildings  or  lands  ;  the  period  of  three  years  from  the  time  the 
cause  of  action  arose.” 

UNKEPORTKI)  CASE  LAW. 

Rent  fortlie  years  after  expiry  of  term. 

8.  A.  ,27  of  1093. 

After  the  expiry  of  the  term  in  a  lease  deed,  the  lessee  should 
be  regarded  only  as  a  tenant  by  sufferance  or  in  certain  cir¬ 
cumstances,  a  tenant  from  year  to  year  and  the  claim  for  the 
rent  for  the  period  subsequent  to  the  expiry  of  the  term  in  the 
deed  could  not  be  regarded  as  an  amount  due  under  a  contract 
in  writing  registered  under  Art,  96  (Art.  104  Hf.  R.)  but  by 
IMfil 
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[Art.  97. 

Art.  90  (Art.  96  N.  R.),  which  allows  only  a  period  of  three 
years  immediately  preceding  the  suit. 

INDIAN  CASE  LAW. 

(a)  Rent  charged  on  land. 

When  rent  is  charged  on  land,  limitation  is  enlarged  to 
12  years  under  Art.  132  (Art.  119  N.  R).  16. 1.  C.  560. 
fb)  Suit  lor  compensation  for  use  and  occupation. 

"When  a  suit  is  not  for  rent,  but  for  compensation  lor  use  and 
occupation  of  land,  Art.  115  (Art.  103  N.  RJ  and  not  Art.  110 
(Art.  96  N.  R.)  applies.  19.  I.  C.  752. 

(cj  Suit  for  rent  based  on  registered  lease. 

All  the  courts  in  British  India  except  Allahabad  are  agreed 
that  a  suit  for  rent  based  on  a  registered  lease  or  contract  is 
governed  by  Art.  116  (Art.  104  N.  R.)  and  not  Art.  110  (Art.  96 
.N.  R.)  and  that  arrears  for  six  years  are  recoverable.  27.  C.  205; 
19.  M.  52;  37.  B.  656;  27. 1.  O.  744. 

97.  By  a  vendor  of  Three  years.  The  time  fixed  for 

immovable  prop-  completing  the  sale, 

ertvfor  personal  or  (-where  the  title 

payment  of  an-  is  accepted  after  the 

paid  purchase-  time  fixed  for  corn- 

money.  pletion)  the  date  of 

the  acceptance. 

(NOTES) 

General. 

Article  compared. 

This  Article  is  substantially  the  same  as  Art.  91  of  the  old 
Regulation  and  Art.  Ill  of  the  Indian  Limitation  Act.  Tlie 
first  column  of  the  old  Article  runs  thus;-  “By  a  vendor  of 
immovable  property  to  enforce  his  lien  for  unpaid  purchase 
money.” 

Scope  of  the  article. 

This  Article  (97)  applies  only  to  suits  to  enforce  the  buyer’s 
personal  liability.  A  suit  by  the  vendor  of  movable  property 
for  personal  payment  of  unpaid  purchase  money  falls  within 
Arts.  40,  41  and  42.  Art.  97  is  restricted  to  immovable  property. 
A  suit  to  enforce  the  vendor’s  lien  in  respect  of  property  (not 
being  immovable  property)  will  come  within  Art.  109. 

The  mere  circumstance  that  the  sale  deed  is  registered  does 
hot  enlarge  the  period  of  limitation  uttder  Art.  97.  to  six  years, 


Reg.  VI  Of  I  1.00  (TRAVANOORE  LIMITATION  REGULATION),  359 

Art.  97.] 

TftAVANCOJRE  CASE  LAW. 

A.  Article  applicable. 

(a)  Suit  by  vendor  (or  money  reserved  with  vendee. 

(i)  Gheeverghese  Ckacka  v.  Aii/appan  Sunkaran.  39.  T.  L.  R 
118  =  13  T.  L.' J.  154  F.B. 

The  vendors  of  immovable  property  sued  the  vendee  for  the 
recovery  of  part  of  the  consideration  which  was  reserved  with 
the  latter  for  payment  to  a  creditor  of  the  vendors.  The  vendee 
having  made  default  in  the  payment,  the  vendors  had  to  pay. 
The  suit  was  brought  within  six  years  from  the  date  of  the  sale 
deed  and  more  than  three  years  after  the  vendors  themselves 
paid  the  money  to  the  creditor.  Field  that  where  part  of  the  con- 
sideration  for  a  sale  of  the  immovable  property  in  writing  regis¬ 
tered,  was  money  reserved  with  the  purchaser  for  payment  to  a 
creditor  of  the  vendor,  and  on  the  purchaser’s  default  to  make 
th6  payment,  the  vendor  discharged  the  debt  and  sued  for  reco¬ 
very  of  the  amount  from  the  purchaser  and  the  property  sold,, 
the  right  as  against  the  property  would  be  governed  by  the  three 
years’  limitation  under  Art.  91  (Art,  97  N.  R.)  and  the  remedy 
against  the  person  would  be  governed  by  the  six  years'  rule 
under  Art.  96  (Art.  104  5L  R).  In  the  present  case  the  plain¬ 
tiffs’  olaim  was  held  to  be  not  enforceable  as  a  charge  on  the, 
suit  property  but  they  might  recover  the  same  from  the  defen¬ 
dant  personally  as  the  suit  was  brought  within  six  years 
after  the  aoorual  of  the  right  to  claim  the  same  under  Article: 
96  of  the  Limitation  Regulation. 

Art.  e8  (Art.  70  N.  R.)  was  held  to  be  not  applicable.  (See 
Art  104  infra). 

(ii)  Ohenkutha  Mudaliar  Velayudhan  Pichandy  Mudaliar  v. 
Sivasoorian  Pillai  Avitauayakan  Pillai,  10.  T.  L  J.  230. 

The  claim  of  the  vendor  of  immovable  property  for  enforce¬ 
ment  of  the  charge  created  in  his  favour  for  unpaid  purchase 
money  is  specifically  covered  by  Art.  91  (Art.  97  5T.  R.)  of 
the  Limitation  Regulation.  The  Article  applies  not  only  to 
the  personal  claim  against  the  purchaser  but  also  to  the  claim 
for  realising  the  money  by  sale  of  the  property. 

(iii) .  Venkitesivara  Vadhyar  Vamana  Vadhyar  v.  Sankara 
Sulapani  Varrier.  1.  T.  L.  J.  100  F.B. 

Per  Sadasiva  Iyer  C.  J.: — When  a  portion  of  the  purchase 
money  is  agreed  by  the  vendee  to  be  paid  to  the  vendor’s  cre¬ 
ditor,  the  amount  so  agreed  to  be  paid  cannot  be  called  “unpaid 
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purchase  money,”  hut  the  vendor  has  only  an  equitable  charge 
for  damages  for  breach  of  promise  and  the  cause  of  action  for 
such  breach  arises  only  when  damages  are  actually  incurred 
on  payment  of  money  to  the  creditor  by  the  vendor.  It  is  aha 
held  that  as  the  lien  is  not  for  unpaid  purchase  money  strictly 
so-called  Art-  91  is  not  applicable  and  the  period  of  limitation 
for  enforcing  the  same  is  12  years,  [vide  Art.  109  (Art, 
U9N.R.)] 

Art.  91  is  applicable  only  to  the  personal  remedy  against 
the  vendee  for  the  purchase  money. 

Ramachandra  Rao  and  Sankara  Menon  J.  J.: —  Held  that 
where  the  vendee  undertakes  to  pay  a  portion  of  the  purchase 
money  to  the  vendor’s  creditor,  the  vendor  has,  to  that  extent, 
a  lien  on  the  prooerty  sold  as  for  unpaid  purchase  money,  and 
no  other  statutory  or  equitable  charge;  and  that  the  period  of 
limitation  for  enforcing  such  a  lien  is  three  years  under  Art.  91 
of  the  Limitation  Regulation,  (12  T.  L,  R,  IP  foil.).  See  Art,. 
1 19  infra. 

(l>)  Suit  for  the  balance  of  unpaid  purchase  money. 

Varki  Pyli  v.  Kurthi  Kora  Eippara.  12  T.  L.  R.  15. 

In  execution  of  the  decree  foT  money  held  by  the  plaintiff 
againgt  V,  the  former  (plaintiff,)  attached  the  balance  of  the 
purchase  money  of  certain  immovable  property,  due  to  the 
latter  (V)  from  the  defendant’s  deceased  father,  and  purchased 
it  himself.  A  suit  was  brought  for  the  recovery  ot  the  said 
unpaid  balance  from  the  defendant.  Held  that  Art.  91  (Art.  97 
R.  R.)  applied  to  the  case  and  not  Art.  109  (Art.  119  N.  R.)  and 
that  the  suit  was  barred  as  three  years  had  already  elapsed 
from  the  date  of  the  sale  to  the  vendee. 

JB.  Article  not  applicable. 

(a)  Suit  for  balance  of  consideration  reserved  with  assignee  of  hypotheca¬ 
tion 

:  Sankaran  Nilacantml  v.  Venkitmuhramonian  Seetharama  lyen 
29.  T.  L.  R.  95  =  3.  T.  L,  J.  404. 

(See  Art.  70  supra  and  Art.  104  infra.) 

(h)  Vendor  and  Vendee -Direction  in  sale  deed  to;pay  vendor  ’s  creditors — 
Payment  becomes  impossible— Vendor's  right  to  unpaid  purchase 
money. 

Cheriathu  Variathn  v.  Vishnu  Ntmc/eli  Antharjaninn. 

?7.  T.  L.  R.  241  =2.  T.  L.  J.  393. F.  B.  • 

(See  Article  103  infra) 
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Art.  98.  ] 

(r)  Vendor’s  lien  for  unpaid  purchase  money -acceptance  of  hypothecation 
bond-extinguishment. 

Kristhnan  Raman  v.  Raman  Raman.  Kol.  299, 

Plaintiff  sold  his  Otti  and  Kuzhikanom  right  in  a  property 
and  acoepted  a  hypothecation  bond  as  security  for  the  unpaid 
purchase  money  and  for  other  monies  due  to  him.  The  Sesha- 
gars  of  the  vendee  got  the  hypothecation  set  aside  in  a  suit 
brought  for  that  purpose.  The  decree  in  that  suit  however, 
expressly  allowed  a  charge  on  item  1  to  the  extent  of  the 
unpaid  purchase  money  alone.  The  plaintiff  sued  for  the 
enforcement  of  this  charge,  both  on  the  basis  of  the  above 
decree  and  by  virtue  of  the  equitable  lien  claimable  by  the 
plaintiff  as  vendor  of  the  property  No.  1.  The  suit  was  brought 
more  than  three  years  after  the  sale  but  within  12  years  of  it. 
Haiti  that  the  plaintiff  had  a  lien  for  his  purchase  money  and 
that  such  lien  was  not  intended  to  be  given  up  by  the 
acceptance  of  the  hypothecation  security.  Held  a/, so  that  the 
suit  was  governed  by  the  twelve  years’  limitation  under 
Art.  109  (Art.  119  N.  R.)  as  it  was  a  case  of  a  charge  clearly 
falling  within  that  Article.  Art.  91  (Art.  9T  N.  B.)  had  no 
application,  as  it  is  intended  to  apply  only  to  personal  claim 
against  the  vendee.  (See  Art,  119  infra)  , 

INDIAN  CASE  CAW, 


Applicability  of  article. 

(1)  Art.  Ill  (Art.  97  N.  R.)  is  applicable  only  to  suits  to 

enforce  the  buyer’s  personal  liability,  i.  e.,  to  suits  where  it  is 
sought  tq  make  the  defendant  personalia  liable  for  the  unpaid 
purchase  money.  18  B.  48;  22  B.  846 ;  42, 1.  C.  502 ;  29  M. 
305.  v  ' 

(2)  T.he  personal  remedy  may  be  barred  by  this  Article  but 
the  vendor  may  still  be  entitled  to  enforce  his  lien  against  the 

•  property  within  12  years  allowed  by  Art.  132  (Art.  119  N.  E). 

98.  Against  Govern-  Three  years.  The  date  ofdetermin- 
ment  for-  com-  ■  ing  the  amount  of 

pen  sat  ion  for  compensation, 

land  acquired  for 
public  ■  purposes 
when  ■  the  suit 
.  is  by  -a  party  to 
the  proceedings. 
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[Art.  $8. 


Article  compared. 

This  is  a  new  Article.  There  is  no  corresponding  provision 
in  the  old  Regulation.  It  corresponds  with  Art.  17  of  the 
Indian  Limitation  Act,  hut  according  to  the  Indian  Act  the 
period  of  limitation  is  only  one  year.  This  Article  applies  to 
cases  where  the  compensation  has  been  determined. 

In  the  draft  bill  only  one  year  was  put  in  as  the  period  of 
limitation  but  the  Select  Committee  changed  the  period  into 
three  years  as  for  an  ordinary  suit  for  money.  The  words 
“  when  the  suit  is  by  a  party  to  the  proceedings  ”  were  substi¬ 
tuted  at  the  end  of  column  (1)  by  the  Legislative  Council. 
This  change  is  intended  to  protect  the  Jen  mi  whose  land  has 
been  acquired  by  Government  and  he  is  absolutely  left  in  the 
dark  when  the  proceedings  are  going  on  before  the  Land 
Acquisition  Officer. 

99.  Like  suits  for  Three  years.  The  date  of  the  re¬ 
coin  pensation  fusa'i  to  complete, 

when  the  acqui¬ 
sition  is  not  com- 
pleteit  when  the 
the  suit  is  by  a 
party  to  the  pro¬ 
ceedings, 

t«8TBS). 

General, 

Article  compared. 

This  is  a  new  Article.  There  is  no  corresponding  provision 
in  the  old  Regulation.  It  corresponds  with  Art.  18  of  the  Indian 
Liaiitation  Act,  but  under  the  Indian  Act  the  period  limitation 
is  only  one  year. 

The  words  “the  suit  is  by  a  party  to  the  proceedings”  at 
the  end  of  colump  (I)  were  substituted?" by  the  Legislative 
Council.  Articles  98  and  99  refer  to  suits  brought  against  Gov¬ 
ernment  under  the  provisions  of  the  Land  Acquisition  Regu¬ 
lation.  Afticle  98  applies  to  cases  in  which  the  Government 
having  failed  to  pay  or  deposit  the  amount  awarded  by  them 

7  under  the  Land  Acquisition  Regulation,  a  suit  is  brought  for 
the  recovery  of  the  amount  awarded.  Art.  99  does  not  apply 
1  when  the  acquisition  is  completed  i,  e..  when  the  land  has 
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Arts.  100  &  101.] 

vested  in  the  Government.  It  contemplates  a  suit  for  damages 
for  non-completion  of  and  refusal  to  complete  the  acquisition. 

100.  For  a  call  by  a  Three  years.  When  the  call  is  pay- 
company  regis-  able, 

tered  under  any 
law. 

fNOTES) 


Article  compared. 

This  Article  is  the  same  as  Art.  92  of  the  old  Regulation 
and  Art.  112  of  the  Indian  Limitation  Act. 

The  expression  “  Registered  under  any  law  ”  is  newly 
added. 

101.  For  specific  Three  years.  The  date  fixed  for  the 

performance  of  performance,  or,  if 

a  contract.  no  such  date  is  fixed, 

when  the  plaintiff  has 
notice  that  perfor¬ 
mance  is  refused. 

(MOTES). 

General.  * 

Article  compared.  . 

This  Article  is  the  same  as  A  rt.  93  of  the  old  Regulation  and 
Art.  11.3  of  the  Indian  Limitation  Act. 

TRAVANCORE  CASE  LAW. 

Suit  for  plaintiff's  share  of  compensation  money  received  by  his  tenant. 

Momuun  Narayanan  Bhattathiri  v.  The  Deivan  of  2’ruvun * 
core.  S.  D.  I.  p.  71. 

(See  Art.  103  infra.) 

INDIAN  CASE  LAW. 

(a)  Suit  to  enforce>pccific  performance. 

(1)  Suit  to  enforce  specific  performance  of  contract  to 

assign  a  decree  comes  within  this  Article.  32  M.  L.  J.  14  . 
41  M..  18.  ’ 

(2)  Specific  performance  is  a  relief  which  the*Court  will  not 
give,  unless  in  cases  when  the  parties  seeking  it  come 
promptly  and  as  soon  as  the  nature  of  the  case  will  admit.' 
Halsbury’s  Laws  of  England,  Vol.  13  p.  174;  21. 1.  C.  35  ;  37  T  q 
776. 
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[Art.  102 

(!>)  Substantial  delay— bow  far  a  bar. 

Any  substantial  delay  after  the  negotiations  have  termi¬ 
nated,  such  as,  a  year  or  probably  less,  will  be  a. bar.  23.  I.  C. 
214  and  560  ;  24  B.  L.  R.  682  P.  C. 

(id  Suit  to  enforce  award. 

A  suit  to  enforce  an  award  is  not  a  suit  to  enforce  a 

contract  within  the  meaning  of  this  Art.  23  M.  593 ; 

23  A.  285. 

(d)  Award,  what  is. 

An  award  is  not  a  contract  hut  a  decision  of  a  tribunal 
constituted  by  the  parties.  Art.  120  (Art.  109  N.  R.)  will 
apply  to  such  a  suit. 

102.  For  the  rescis-  Three  years.  When  the  facts  en- 

sion  of  a  ccn-  titling  the  plaintiff 

tract.  to  have  the  contract 

rescinded  first  be¬ 
come  known  to  him. 


(NOTES.). 

General. 

Article  compared. 

This  Article  is  the  same  as  Article  94  of  the  old  Regulation 
and  Art.  114  of  the  Indian  Limitation  Act. 

TRAVANCOKE  CASE  LAW. 

(a!  Compromise -specific  performance  of  agreement. 

Krishnan  Madhaoa  Variar  v.  CheriuUm  Yuthapanus. 
13  T,  L.  R.  91. 

A  and  B  enter  into  a  compromise  pendanti  lite  under  which 
B  agrees  to  convey  the  plaint  properties  to  A  for  a  certain  con¬ 
sideration  to  be  paid  after  B  executes  a  deed  of  sale  and 
surrenders  possession  of  the  properties  to  A.  The  compro¬ 
mise  further  stipulates  that  in  case  B  defaults  to  perform  his 
part  of  the  agreement,  A  was  to  institute  a  suit  against  him  to 
enforce  the  same.  B  having  defaulted  to  do  so,  A  sues  to 
enforce  this  compromise.  Held  that  the  compromise  being  a 
contract  to  sell  or  convey  immovable  property,  it  is  not  a  com¬ 
pleted  contract  of  sale  which  can  be  enforced  in  law  ;  and  that 
the  suit  being  one  for  specific  performance  of  an  agreement 
come  to  between  the  parties,  falls  under  Art.  94  (Art.  102  N.  RL 
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(b)  Sale— Essential  constituents  of— Failure  to  pay  purchase  money 
Ananchu.  Parvathi  v.  Kunukku  Padiiicinabhan  Krishiutli. 
10  T.  L.  R.  39.  ,  ; 

The  defendants  agreed  to  sell  and  the  plaintiff  agreed  to  bhy 
the  plaint  property.  The  defendants  1  to  3  accordingly  drevt 
lip  a  sale  deed  and  got  itj  duly  registered  ;  but  when  the  docu¬ 
ment  was  ready  to  be  delivered  to  the  plaintiff,  he  was  not 
prepared  to  pay  the  purchase  money  as  originally  agreed.  So 
defendants  1  to  3  sold  the  property  to  the  4th  defendant. 
Plaintiff  then  sued  to  enforce  the  contract  of  sale.  AelA  that 
the  contract  between  the  parties  was  only  a  contract  to  sell 
immovable  property.  There  was  no  complete  sale  which  could 
be  enforced  by  Courts.  The  plaintiff  defaulted  to  complete  the 
contract  by  accepting  the  sale  deed  and  paying  the  purchase 
money,  as  originally  agreed  between  the  parties.  The  sale 
deed  had  not  been  duly  delivered  to  the  plaintiff  and  the  defen¬ 
dants  had  not  been  paid  the  purchase  money  which  arc  the 
essential  constituents  of  a  contract  of  sale.  The  contract  in 
question  was,  therefore,  not  enforced  at  the  instance  and  for  the 
benefit  of  the  defaulting  party. 

INDIAN  CASE  LAW. 

(a)  Suits  by  third  parties. 

This  Article  refers  to  the  rescission  of  a  contract  as  between 
the  promisor  and  promisee  and  not  to  suits  by  third  parties  to 
have  an  instrumentcancelled  or  set  aside.  3  A.  846. 

(b)  Defendant  not  affected. 

The  defendant  who  is  not  suing  to  rescind  a  contract,  but  who 
is  only  defending  an  action  on  the  ground  of  misrepresent^ 
ation,  will  not  be  affected  by  this  Article,  because  defences  are 
outside  the  purview  of  the  Limitation  Act.  4  C.  W.  N.  369 
(388) 

103.  For  eornpen-  Three  years.  When  the  contract  is 
sation  for  t  h  e  broken  or  (where 

breach  of  any  there  are  successive 

contract,  ex-  breaches)  when  the 

press  or  ina-  breach  in  respect  of 

plied,  not  in  which  the  suit  is  in¬ 
writing  regis-  stituted.  Occurs,  or, 

tered  and  not  (where  the  breach  is 

herein  specially  continuing)  when  it 

provided  for.  ceases. 

[«] 
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(n  ©  t'e  s  y. 

r  ...  .  ,  .  General. 

Article  compared. 

This  Article  is  the  same  as  Art.  93  of  the  old  Regulation 
’ekeepting  certain  alterations  in  the  words  and  the  language. 
'Column  (1)  of  Art.  95  of  the  old  Regulation  runs  thus  : — “  For 
'tile  amount  due  under  or  for  the  compensation  for,  the  breach 
'of,  any  contract  W  oral,  express  or  implied,  and  (b)  written, 
hot  registered  and  not  herein  specially  provided  for.”  The 
words  ”  the  amount  due  under  or”  are  omitted  in  the  new 
Article;  The  corresponding  Article  in  the  Indi  an  Limitation 
Act  is  115.  When  the  contract  is  registered  the  period  of 
limitation  is  enlarged  to  6  years.  (Vide  Art.  104). 

TRAVANCORE  EASE  LAW . 

A.  Article  applicable. 

(a)  Sait  for  damages  for  breach  of  oral  contract  to  pay  specified 

Umiuan  Gheavarghese  v,  Mathunrd  Aoirrah.  38.  T.  L.  R. 
258  =  14.  T.  L.  J.  63. 

The  first  defendant  obtained  a  hypothecation  decree  against 
the  2nd  defendant,  and  in  execution  brought  the  plaint  property 
to  sale  in  Court-auction  and  purchased  it  himself.  Subsequently 
the  1st  defendant  sold  the  property  to  the  plaintiff  under  which 
he  undertook  to  obtain  possession  of  it  through  Court  and  deli¬ 
ver  it  to  the  plaintiff.  This  he  failed  to  do  and  it  was  alleged 
that  within  three  years  of  the  auction  sale  a  new  agreement 
was  arrived  at  between  the  plaintiff  and  the  1st  and  2nd  defend¬ 
ants  under  which  it  was  agreed  that  the  sale  rights  of  the  1st 
defendant  should  be  surrendered  to  the  2nd  defendant  and  that 
the  latter  should  pay  to  the  plaintiff*his  nurchase  money  with 
Interest  and  that  in  case  he  failed  to  do  so,  the  1st  defendant 
should  take  steps  to  obtain  possession  of  the  property.  This 
agreement  was  not  carried  out  and  hence  the  plaintiff  sued  four 
years  and  nine  months  from  the  date  of  the  contrct.  Held 
that  Art.  95  (Art.  103  N.  R.)  applied  to  this  suit  as  it  was  one 
for  damages  for  breach  of  an  oral  contract  to  pay  a  specified 
sum  of  money,  and  as  the  suit  was  brought  more  than  three 
years  from  the  time  when  the  contract  was  broken,  it  was 
barred. 

When  there  was  an  undertaking  in  a  contract  to  do  a  thing 
within  a  reasonable  time,  what  would  amount  to  a  reasonable 
time  would  depend  on  the  circumstances  of  each  case.  The 
plaiuti  should  state  in  his  plaint  what  would  amount  to  a 
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reasonable  time  in  order  to  show  that  the  suit  was  not  barred 
by  limitation.  He  had  not  shown  that  the  delay  of  one  year 
and  nine  months  was  a  reasonable  period  which  he  should 
have  allowed  to  enable  the  defendants  to  carry  out  their  res* 
peotive  obligations. 

It  was  afao  held  that  the  contract  of  the  1st  defendant 
could  not  be  regarded  as  one'  to  indemnify  the  plaintiff  from 
any  default  of  the  2nd  defendant  to  carry  out  his  part  of  the 
agreement. 

[b]  Suit  by  Muhammadan  against  his  deceased  wife’s  father  for 

Stridhanam  agreed  to  be  paid, 

Ueera  Pillni  Vava  Kim, in  v.  Koyakutti  Ibrahim  Kutti. 
13.  T.  L.  J.253. 

A  suit  by  a  Muhammadan  against  his  deceased  wife’s  father 
for  recovery  of  the  Streedhanom  agreed  to  be  paid  to  the  dece¬ 
ased  by  the  defendant  at  the  time  of  the  marriage  would  he 
governed  by  the  three  years’  period  of  limitation  prescribed  by 
Art.  95  (Art.  103  N.  R  )  of  the  Limitation  Regulation,  and 
as  the  agreement  was  more  than  three  years  before  the  date 
of  suit,  the  suit  was  time-barred.  The  suit  was  not  for  the 
share  of  her  father’s  properties  for  the  father  was  alive  ;  the 
claim  was  one  for  money  due  under  an  oral  agreement ;  and 
came  under  three  years'  period  of  limitation  prescribed  by 
Art.  95. 

(c)  Suit  for  future  subscriptions. 

(i)  Haji  Ahammathu  Kunju  Kamm  v.  Must-apha  Saethu 
Uahommathu.  15.  T.  L.  J.  350. 

The  plaintiff,  the  assignee  of  a  defaulting  subscriber  sues 
for  the  recovery  of  his  pending  subscriptions  (paddy)  more 
than  3  years  after  the  termination  of  the  ohitty.  Held  that 
the  suit  is  governed  by  Art.  95  (Art.  103  N.  K.)  and  not  by  the 
residuary  Article  100  (Art.  109  N.  R,)  of  the  Limitation  Regu¬ 
lation.  The  word  “amount”  in  Art,  95  applies  to  paddy  also. 

(ii)  N.  A.  8am u  Pattar  v.  Rainier  Kailasamie.r.  38.  T.  L.  R. 
5  =  13.  T.  L,  J,  168, 

A  prizc’d  subscriber  defaulted  to  pay  the  future  subscriptions 
from  the  eighth  instalment.  There  was  no  security  bond 
executed  in  favour  of- the  foreman,  but  only  the  cbitty  variola 
which  provided  that  a  prized  subscriber  should  pay  up  the 
future  instalments  regularly;  that  ip  default  of  payment  of  atiy 
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instalment,  he  should  pay  the  same  within  one  month,  with  a 
penalty  of  half  a  rupee  per  ticket;  and  that  in  default  of  that 
again,  the  whole  should  be  paid  in  a  lump.  A  suit  was 
brought  more  than  three  years  after  the  default  for  the  future 
subscriptions  withiuterest  from  the  date  of  default.  A?e/dthat 
the  suit  was  barred  by  limitation  under  the  first  part  of  the 
third  column  of  Art.  95  (Art.  103  N.  R.)  of  the  Limitation 
Regulation.  Art.  60  (Art.  62  N.  R.)  could  not  apply  as  there 
was  no  bond  or  pro-note  payable  by  instalments  in  this  oase. 
The  suit  was  practically  based  on  an  agreement  coming 
within  the  purview  of  Art.  95  of  the  Limitation  Regulation. 

If  in  an  agreement  for  repayment  of  an  existing  debt  by 
instalments  it  was  provided  that  on  default  of  payment  of  any 
instalment  the  whole  debt  should  be  recoverable,  tho  limit¬ 
ation  would  run  as  to  the  whole  debt  from  the  time  of  the  first 
default  in  payment  of  an  instalment. 

(d)  Suit  on  a  pro- note,  supported  by  a  letter  of  guarantee. 

Ananthnvarayana  Aiyer  Subramonia  Sant  rial  v.  Paili  Souri- 
am,  36.  T.  R.  148. 

See  Article  53  supra. 

(e)  Suit  for  compensation  money  due  from  Government. 

Mathevari  Mathevan  v.  The  Damn  of  Travanc.ora.  5.  T.  L..T. 
417. 

A  suit  was  brought  by  plaintiff  in  1Q88  for  compensation  for 
land  acquired  by  Government  in  1080.  It  was  held  that  the 
suit  ;was  time-barred  under  Art.  95  (Art.  103  N.  R.).  A  suit 
fox  compensation  for  land  acquired  under  the  Land  Acquisi¬ 
tion  Regulation  must  be  brought  within  three  years  from  the 
date  of  the  cause  of  action,  i.  e.,  the  acquisition.  The  plaintiff 
in  this  case  had  produced  an  endorsement  of  1081  received 
from  Government  to  the  effect  that  the  money  would  be  paid  to 
such  among  the  several  rival  claimants  as  have  got  an  ad¬ 
judication  of  their  right  in  a  Court,  as  an  act  constituting 
Government  a  trustee  in  respect  of  the  amount  of  compen¬ 
sation  and  it  was  relied  on  to  save  limitation,  field  that  the 
endorsement  would  at  best  give  a  fresh  starting  point  for 
limitation  from  that- date,  but  could  in  no  way  bo  regarde-] 
sps  a  declaration  of  trust. 
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(fj  Vendor  and  vendee-  direction  in  sale  to  pay  vendor’s  creditors— pay¬ 
ment  becomes  impossible. 

Cheriathu  Variathu,  v.  Vishnu  Nangeli  Antharjanam. 
27.  T.  L.R.  241  =  2.  T.  L.  J.  393  F.  B. 

The  suit  by  the  junior  members  of  an  Illorn  was  to  set  aside 
a  sale  deed  containing  two  items  of  properties  executed  and 
to  recover  possession  of  one  of  those  items  which  alone  the 
vendee  got  possession  of.  A  part  of  the  consideration  was 
reserved  with  the  vendee  for  payment  to  the  vendor’s  creditor. 
The  vendee  did  not  pay  the  creditors  who  were  subsequently 
paid  by  a  third  party.  Held  that  the  yendee  having  failed  to 
perform  his  part  of  the  contract  and  such  performance  having 
since  become  impossible,  he  was  not  entitled  to  retain  part  of 
the  purchase  money,  while  keeping  in  his  possession  the  lands 
purchased,  and  that  he  was  bound  to  pay  such  purchase 
money  to  the  vendor. 

Art.  91  (Art.  97  N.  R.)  applied  to  the  personal  remedy  as 
well  as  the  remedy  against  properties,  in  suits  by  vendors  for 
balance  of  unpaid  putcha.se  money.  The  present  suit  was 
governed  by  Art.  95  (Art.  103  N.  R,)  of  the  Limitation  Regu¬ 
lation  and  the  period  began  to  run  from  the  date  when  the 
agreement  to  pay  part  of  the  purchase  money  to  the  vendor’s 
creditors  became  impossible  of  performance.  (See  Article  9J 
supra). 

(«)  Suit  for  paddy  borrowed  under  a  bond. 

Narayanan  Krishna))  v.  Kanakku-  Narayanan •  Krishna)). 
23  T.  L.  R.  48.  ' 

* 

Plaintiff  sued  for  the  recovery  of  paddy  borrowed  under  a 
bond  which  specified  a  certain  date  for  the  return  of  the  same 
without  interest  and  in  case  of  default  of  such  payment  for 
payment  on  demand  with  interest.  The  suit  was  brought  more 
than  six  years  after  the  bond  was  executed.  Held  that  the 
agreement  was  not  a  bond  as  the  term  is  defined  in  Sec.  3  (Sec,  2 
N.  R.)  of  the  Limitation  Regulation.  It  was  not  a  bond  falling 
within  Art.  97  (Art.  105  N.  R4  The  agreement  in  question 
was  a  contract  satisfying  all  the  requirements  of  a  contract 
defined  in  Sec.  10  of  the  Contract  Act.  The  non-payment  of  the 
paddy  lent  in  this  case  on  the  day  specified  was  a  breach  of 
contract,  and  as  such  breach  was  not  covered  by  any  of  the 
other  Articles,  the  case  satisfied  the  requirements  of  Art.  95  (Art. 
103  N.  R,).  The  cause  of  action  arose  wlicntfic  contract  \yqs 


370  Reg.  VI  of  1 100  (TRAVANCORE  LIMITATION  regulation.) 

[Art.  103. 

broken  and  the*  suit  brought  more  than  three  years  after  the 
date  was  barred. 

(b)  Suit  (or  damages  for  breach  of  agreement. 

(i)  Marthandan  Velayudhan  v.  Kanakku  Velayndhan  Vythilrn - 

ciornPillai.S.D.my.m.  -  < 

Plaintiff  executed  a  release  deed  to  defendants  and  for  part 
of  the  money  due  thereunder  the  defendant  agreed  to  execute 
a  registered  hypothecation  bond.  The  proposed  hypothecation 
bond  was  written  and  the  1st  defendant  affixed  his  signature. 
The  2nd  defendant  went  away  without  signing  it  and  so  it  was 
not  compdeted  and,  registered.  Three  years  after  this  refusal 
of  the  2nd  defendant  the  plaintiff  sued  to  recover  from  the  de¬ 
fendants  the  money  due  from  them  and  in  consideration  of 
which  the  hypothecation  bond  was  to  be  executed.  Held  that 
the  suit  was  one  for  breach  of  an  agreement  by  the  2nd  defend¬ 
ant;  the  cause  of  action  against  him  arose  on  the  date  of  his 
refusal  to  sign  it,  and  the  suit  was  governed  by  Art,  95/Art,  103 
N-  R-)  of  the  Limitation  Regulation  and  not  by  Art.  121 
(Art.  132  N.  R).  As  the  inchoate  instrument  evidenced  only  a 
proposed  agreement,  it  could  not  be  given  effeot  to  even  against 
the  1st  defendant.  The  suit  was  held  to  be  barred  even  against 
the  1st  defendant. 

(ii)  Vappicha  Naicken  Qaui.nda  Naichen  v.  Ghymmaru 
Kora.  S.  D.  I.  p.  193. 

Plaintiff  sued  for  compensation  for  breach  of  the  contract 
to  purohase  opium.  The  suit  was  brought  after  three  years  of 
the  bveach.  Held  that  the  suit  was  barred  under  Art.  95 
/Art.  103  N.  R.),  the  cause  of  action  having  arisen  on  the  date 
of  the  breach. 

(j)  Suit  for  plaintiff’s  share  of  compensation  money  received  by 
tenant. 

Monian  Narayanan  Bhattathiri  v.  The  Dewanof  Travancore. 
S.  D.  1.71. 

Plaintiff  was  the  jenmi.of  some  lands  assumed  by  the  Sirkar 
for  a  road  in  1066.  The  Wfoole  compensation  money  was  paid 
by  Sirkar  to  plaintiff’s  tenants,  defendants  2  to  7.  This  suit 
was  brought  to  recover  the  plaintiff’s  share.  The  suit  was  dis¬ 
missed  under  Art.  95  (Art.  103  N.  R.)  as  time-barred,  as  it  was 
brought  more  than  three  years  after  the  money  was  due  to  from 
Sirkar  (i.  e.,  in  1066),  The  plaintiff  contended  t  hat  Art.  93, 
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(Art.  101  N.  R.)  would  apply  .as  the  suit  was  one  fffr  specific 
performance  of  the  contract  to  pay  compensation  which  the  1st 
defendant  (Sirkar)  broke  by  his  refusal  to  pay  plaintiff. 

Held  that  the  term  "specific  performance”  generally  applies 
to  express  contracts,  containing  terms  which  the  parties  mutu¬ 
ally  agree  upon.  That  the  contract  to  re-imburse  any  one  for 
taking  his  property  is  one  which  the  law  implies  (Sec.  70  of  the 
Indian  Contract  Act)  and  there  is,  in  the  present  case,  properly 
speaking,  an  implied  contract  and  the  Sirkar  is  bound  by  the 
implied  contract  to  pay  the  compensation  in  1066.  So  the  suit 
appropriately  comes  under  Art.  95  whi<jh  expressly  deals  with 
implied  contracts.  The  suits  “for  specific  performance”  con¬ 
templated  in  Art.  93  are  not  merely  suits  for  compensation  in 
money.  When  a  claim  can  be  compensated  in  money,  the  law 
does  not  allow  a  suit  for  specific  performance,  [vide  Specific 
Relief  Act.  Sec.  12  cl.  (c)].  The  suit  for  compensation  for  land 
assumed  is  no  more  one  for  “specific  performance”  under  Art. 
93  than  any  other  ordinary  claim  for  money  due,  and  that  the 
appropriate  Article  is  Art.  95  (Art.  103  N.  R.)  The  suit  is, 
therefore,  dismissed.  (See  Article  101  supra) 

(k;  Suit  for  recovery  of  paddy  lent  under  a  bond. 

Thanuuan.  Suhraiuonia  Iijen  v.  Kshethmpalan  AlakunpanimuL 


Plaintiff  sued  for  the  recovery  of  paddy  lent  under  a  bond, 
providing  for  repayment  of  the  paddy,  with  interest  on  demand, 
on  the  ground  "that  in  spite  of  demand  made,  the  defendant 
had  failed  to  deliver  the  paddy  to  plaintiff.  Held  that  the  case 
must  be  taken  as  an  action  brought  for  compensation  for  breach 
of  contract  not  specially  provided  for,  and  was  governed  by 
Art.  95  (Art.  103  N.  R.)  and  not  by  Art.  97  (Art.  105  IST.  R.)  and 
that  the  prescribed  period  of  three  years  ran  from  the  date  of 
the  breach,  i.  e.,  the  date  of  demand  in  the  present  case.  Art.  97 
did  not  apply,  the  claim  not  being  to  recover  “money  lent.”  In 
the  face  of  Art.  95  it  was  also  held  that  Art.  100  (Art.  109  N.R.) 
which  covered  cases  not  providid  for  in  any  manner  whatever, 
could  not  apply.  (See  Art.  105  infra) 

(1)  Suit  for  purchase  mouey  aucl  interest  due. 

Leksh. mi  Parvathi  v.  Kanakku  Chempakaraman  Padmanabhaiu 

12  T.  L.  R.  67 
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Plaintiff  sued  the  defendant  for  the  recovery  of  the  purchase 
money  and  interest  due  on  a  sale  of  immovable  property  exe¬ 
cuted  by  plaintiffs  deceased  Karanavan.  The  suit  was  brought 
after  five  years,  held  that  the  period  of  limitation  to  a  suit  by 
a  vendor  for  recovery  of  purchase  money  was  three  years  under 
Art.  95  (Art.  103  N.  R.)  computed  from  the  date  of  the  sale-,  such 
suits  being  regarded  as  one  for  the  recovery  of  money  due  under 
an  implied  promise. 

(in)  Suit  against  Sirkir  for  compensation  money. 

Sirkur  v.  Pamme.swaran  Gopalun.  10  T.  L.  R.  32 

A  suit  against  the  Sirkar  for  compensation  for  land  assumed 
for  public  purposes  is  governed  by  Art.  95  (Art.  103  N.  R.)  of 
the  Limitation  Regulation  and  will  be  barred  only  if  brought 
after  three  years  from  the  date  of  assumption  of  the  land. 
(See  Article  11  supra). 

U.  Article  not  applicable. 

(a)  Suit  for  realisation  of  money  lent. 

Rama  Ammal  Huppu  Animal  v,  XA.  HA.  MA,  V.  VB. 
Rama  Pye.  7  T.  L.  J.  434. 

Art.  95  (Art.  103  N.  R.)  cannot  be  held  to  govern  a  suit  fot 
realisation  of  money  lent  by  sale  of  the  movable  property 
pledged. 

(b )  Suit  for  arrears  of  Michavarom - Personal  decree  effect  of. 

Thuppan  Nilacantan  Nampuripad  v.  Kanakku  Narayanan 
Parameswaran.  3.  T.  L,  J.  1  =  28.  T.  L.  R.  JL1  F.  B. 

(See  Art.  53  supra  and  Arts.  104  and  119  infra) 

(a)  First  security  bond— Incomplete  second  security  bond. 

Kunlun  Vasudevan  v.  Marthandan  Peruman.  1.  T.  L.  J.  211. 

Plaintiff  was  the  foreman  of  a  chitty  to  which  defendant 
was  a  subscriber.  The  latter  prized  his  ticket  at  the  first 
drawing  and  executed  a  registered  security  bond  on  29-8-1071 
hypothecating  his  interest  over  certain  properties  which  he 
had  acquired  from  plaintiff,  Subsequently  this  hypothecation 
bond  was  redeemed  in  1073  and  the  defendant’s  interest  in  the 
properties  covered  by  the  security  became  extinguished.  At 
the  9th  instalment  the  defendant  executed  another  security 
bond  for  future  subscription  in  plaintiff’s  favour  and  registered 
the  document  but  did  not  deliver  the  instrument  to  the 
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plaintiff.  The  defendant  defaulted  after  the  15th.  Plaintiff  sued 
to  recover  the  future  instalments.  It  was  contended  inter 
alia  that  the  first  security  bond  was  annulled  by  the  execution 
of  the  second  security  bond  and  that  the  cause  of.  action  must 
be  deemed  to  be  one  based  on  an  implied  contract  to  repay 
money  which  the  defendant  had  received  from  the  plaintiff  in 
1071  and  that  therefore  Art.  95  (Art.  103  1^.  R.)  applied  and 
that  the  suit  wss  thus  barred  by  limitation.  Held  that  the 
first  security  bond  was  not  annulled  by  the  execution  and 
registration  of  the  second  security  bond,  as  there  was  no 
delivery  of  the  deed  to  the  plaintiff.  The  transaction  was  not 
therefore  complete  so  that  to  all  intents  "and  purposes  the  first 
security  bond  still  subsisted  at  the  date  of  the  default.  The 
plaintiff’s  cause  of  action  was,  therefore,  based  not  upon  the 
implied  contract  to  repay  but  upon  the  agreement  contained  in 
the  first  security  bond,  viz.,  on  the  date  of  default,  and  that 
he  had  six  years  within  which  to  sue  in  as  much  as  the  bond 
was  registered,  and,  therefore.  Art.  96  (Art.  104  N.  R.)  applied 
to  the  case  and  not  Art.  95.  It  was  further  held  that  even 
though  the  hypothecation  right  secured  under  the  first  bond 
had  ceased  to  exist  plaintiff  could  fall  back  upon  the  per¬ 
sonal  undertaking  as  contained  in  the  latter.  (See.  Art.  104 
infra ) . 

(dj  Suit  by  judgment-debtor  against  decree 'holder  for  excess  amount 
realised. 

Kumaran  Kanakkappo  v.  Subramonian  Arumukom.  1  T,  L.  J. 
59. 

(See  Article  70  nupra.) 

(e)  Suit  for  damiiges  for  breach  of  an  implied  covenant  of  title. 

Kazcwun  Velai/udhan  v.  Ramanku.tti.  1.  T.  L.  J.  12. 

Plaintiff  sued  fof  damages  for  breach  of  an  implied  Covertaht 
of  title  implied  by  law  in  the  Melotti  executed  by  defendant 
to  plaintiff.  The  breach  took  place  when  the  Melotti  was  set 
aside  by  the  junior  members  of  the  defendant’s  Tarwad.  It 
was  alter  three  years  of  the  decree  that  plaintiff  sued.  Held 
that  the  suit  for  damages  for  breach  of  a  contract  implied  by¬ 
law  in  a  registered  deed  was  governed  by  Art.  96  (Art.  104 
N.  R.),  the  period  being  six  years  from  the  breach.  Either 
Art.  75  or  95  or  100  (Art.  77  or  103  or  109)  applied  to  such  a 
case.  (See  Arts.  104  and  109  inrfa.) 

(48) 
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INDIAN  CASE  LAW. 

(a)  Scope  of  the  article. 

This  Article  (Art.  103  E.  R.)  is  a  sweeping  Article  for  all 
cases  of  breach  of  contract  not  specially  provided  for  in  the 
Act.  14.  C.  256;  26.  I.  C.  740;  31.1.  C.  335  ;  30.  I.  C.  840  F.  B.  ; 
3.  A.  600  F.  B. 

(b)  Suit  for  loss  and  damage. 

A  suit  tor  loss  and  damage  to  goods  based  on  a  breach  of 
contract  to  deliver  is  governed  by  this  Article.  3.  M.  107  and 
240. 

(c)  Loan  on  a  verbal  agreement. 

A  loan  on  a  verbal  agreement  to  repay  at  a  specified  date  is 
governed  by  this  Article.  10.  C.  1033  ;  15.  M.  380. 

(d)  Suit  against  decree-holder  for  compensation. 

A  suit  against  decree-holder  for  compensation  for  mis* 
description  in  the  sale  proclamation,  is  governed  by  Art.  115 
(Art.  103  N.  R  ).  10.  B.  214. 

(e)  Successive  breaches. 

“  Successive  breaches  ”  occur  in  those  cases  only  in  which 
there  is  a  promise  to  perform  periodically  i.  e.,  payment  of 
rent,  payment  of  maintenance,  interest,  annuity  etc.  There 
may  be  several  successive  breaches  of  the  same  contract  and 
then  for  each  a  separate  time  runs  against  the  injured  party 
and  the  fact  that  his  remedy  on  the  earlier  breaches  is  barred 
does  not  affect  his  right  to  sue  in  respect  of  the  later  breaches. 
17.  O.  W.  N.  369  ;  48.  I.  C.  810  ;  34.  A.  429. 

PART  VI— SIX  YEARS. 


104.  For  compensa-  Six  years, 
tion  for  the 
breach  of  a  con¬ 
tract  in  writing 
registered. 


(NOTES  ). 


When  the  period  of 
limitation  would  be¬ 
gin  to  run  against  a 
suit  brought  on  a 
similar  contract  not 
registered. 


Article  compared, 


General. 


.  This  Article  is  the  same  as  Art.  96  of  the  old  Regulation  and 
Art.  116  of  the  Indian  Limitation  Act.  The  words  “the 
amount  due  under,  or  “  are  omitted  from  the  new  Article. 
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This  Article  applies  to  suit  for  compensation  and  does  not 
apply  to  suits  for  specific  performance  of  registered  contracts. 

TRAVANCORB  CASE  LAW. 

A.  Article  applicable. 

(a)  Suit  tor  recovery  ot  paddy  lent  under  a  hypothecation. 

(i)  8.  A.  r>S  of  1101.  T.  L.  T.  Vol.  I,  part  III,  page  xlviii. 

A  suit  for  the  recovery  of  paddy  lent  under  a  hypothecation 
bond  is  governed  by  the  six  years’  rule  either  under  Art.  96  or 
Art.  100  (Art.  104  or  Art.  109  N.  R.)  of  the  Limitation  Regula¬ 
tion,  II  of  1062.  Art.  60  (Art.  62  N.  R.)  of  the  Regulation 
applies  only  to  suits  on  promissory  notes  or  bonds  payable  by 
instalments.  The  word  “  bond  ’  ’  in  Art.  60  must  be  understood 
as  limited  to  money  transactions. 

N.  B.  This  is  not  good  law  after  the  passing  ot  the  new 
Regulation  under  which  suits  for  the  recovery  of  paddy  lent 
under  hypothecation  bonds  are  governed  by  the  1.2  years’ 
rule.  (Vide  Article  119N.  .R.). 

(ii)  Thom  man  Yarhi  v.  Itfuai/iran  Padmnnahhan.  36  T.  L.  R. 
300  =  10  T.  L.  J,  420  F.  B. 

A  suit  for  the  recovery  of  paddy  lent  under  a  hypothecation 
bond  is  governed  either  by  Art.  96  or  Art.  100  (Art  104  or 
Art.  109  N.  R.)  and  not  by  Art.  109  (Art.  119  N,  R.)  of  the 
Limitation  Regulation.  The  wording  used  by  the  Legislature 
in  Arts.  97  and  100  (Arts.  105  and  109  N.  R.)  leads  to  the  con¬ 
clusion  that  Art.  109  is  not  applicable  to  suits  for  the  recovery 
of  paddy  lent  under  hypothecation  bonds. 

N.  B.  Under  the  new  Regulation  (Art.  119)  such  suits  will 
be  governed  hereafter  by  twelve  years’  rule  of  limitation. 
36  T.  L.  R.  300  is  not  good  law  now. 

(b)  Assignor  leaving  money  with  assignee  for  payment  of  debt  due  by 

assignor-assignee’s  non-payment-assignor  obliged  to  pay-suit  to 

recover  the  same. 

Sankaran  Nilahantan  v.  Seetharcima  Iyer.  29  T.  L.  R.  95= 
3  T.  L.  J.  404. 

(See  Arts.  70  and  97  supra). 

( c j  Agreement  for  payment  of  paddy. 

Randan  Iiumaran  Parameswaran  v.  Randan  Kali  Qovindan. 
14  T.  L.  J.  485. 

An  agreement  for  payment  of  paddy  is  not  a  bond  as  defined 
jn  Sec,  3  (Sec,  2  N.  R.)  of  the  Limitation  Regulation  anc| 
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Art.  60  (Art.  62  N.  R.)  cannot  apply  to  the  suits  based  thereon. 
Art:  96  (Art.  104  N.  R.)  must  be  held  to  be  the  Article  appli¬ 
cable  to  such  cases  and  time  runs  from  the  dat6  when  the 
contract  is  first  broken  or  when  there  are  successive  breaches, 
when  the  breach  in  respect  of  which  the  suits  instituted 
occurs.  The  word  "  bond  ”  in  Art.  60  of  the  Limitation 
Regulation  must  be  understood  as  limited  to  money  transac¬ 
tions,  (See  Art.  62  supra). 

(d)  Vendee  making  default  in  payment  of  consideration  reserved  with 
him  for  payment  to  vendor’s  creditor-vendor  obliged  to  pay-suit 
by  vendor  to  recover  the  same  from  vendee, 

(i)  Oheemrghe.se  Chacko  v.  Aiyappan  Sankara n,  39  T.  L.  R, 
118=13  T.  L.  J.  154  F.  B. 

(See  Art.  97  supra) 

(ii)  Unman  Mathai  v.  Eapen  Kochukunju.  22  T.  L.  R.  2G0. 
A  purchaser  of  properties  agreed  to  pay  a  portion  of  the 

purchase  money  to  a  creditor  of  the  vendor  but  the  creditor 
having  declined  to  accept  payment  from  the  purchaser,  the 
vendor  himself  paid  the  money  due  to  the  oreditor.  Held,  that 
the  suit  is  governed  by  Art.  96  (Art.  104  N,  R.)  of  the  Limita¬ 
tion  Regulation, 

The  suit  is  rather  in  the  nature  of  a  claim  for  compensation 
for  breach  of  a  promise  whose  performance  has  become  impos¬ 
sible  by  reason  of  refusal  of  plaintiff's  creditor  to  receive 
money  and  by  the  reason  of  the  whole  sum  having  had  to  be 
paid  by  plaintiff  or  it  may  be  taken  as  a  suit  for  refund  of  the 
benefit  received  by  the  purchaser  by  reason  of  the  impossibility 
of  performance  of  the  contract,  (See  Sec.  65  and  para  2  of 
Sec.  56  of  the  Contract  Act.).  Purchase  money  is  money  pay¬ 
able  to  the  vendor  arid  a  promise  by  the  vendee  to  pay  a  third 
person  cannot  be  appropriately  called  "purchase  money.”  So 
the  limitation  for  a  suit  like  the  present  one  brought  by  the 
vendor  arises  only  when  the  performance  of  the  vendee’s 
agreement  becomes  impossible.  As  the  vendee’s  agreement  to 
pay  the  money  is  made  by  the  registered  deed  of  contract,  Art. 
96  applies  and  the  plaintiff  has  six  years’  limitation. 

A  contract  which  has  in  fact  been  registered  is  no  less  a 
contract  in  writing  registered  because  it  bears  the  signature  of 
only  one  of  the  parties  in  the  absence  of  a  statutory  provision 
requiring  the  signatures  of  bqth  parties.  (See  Art.  70  supra).. 
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fe)  Rent  claimed  under  a  registered  lease  deed  -  limitation  -Stipulation  for 

payment  is  a  covenant  running  with  land. 

fi)  OzhUhiraru  Ozhithirarii  v.  Neehcantan  Narayanan. 
10  T.  L.  J.  236. 

The  law  cf  the  State  allows  the  lessor  under  a  registered 
lease  to  claim  six  years’  arrears  of  rent  not  only  against 
the  original  lessee,  but  also  against  his  assignee.  The  stipu¬ 
lation  to  pay  the  rent  reserved  under  a  lease  is  a  real  covenant 
which  runs  with  the  land  and  binds  the  assignee  of  the  lease. 
It  binds  the  assignee  on  account  of  a  privity  of  estate  existing 
between  him  and  the  lessor;  notwithstanding  that  there  is  no 
actual  contract  between  the  lessor  and  the  assignee.  By 
transfer  of  the  estate,  the  obligation  und^r  the  covenant  is  also 
transferred.  Therefore,  the  assignee  of  a  lease  becomes  bound 
hy  the  covenant  exactly  to  the  same  extent  as  the  original 
lessee,  and  the  suit  against  him  for  recovery  of  the  rent  is 
based  upon  the  covenant  which  is  the  measure  of  bis  liability. 
The  Article  of  the  Limitation  Regulation  applicable  to  the 
case  is  96  (Art.  104  1ST.  R.)  and  the  plaintiff  is  entitled  to  claim 
six  years’  arrears  of  vent  not  only  against  the  lessor  hut  also 
against  the  lessee. 

(ii)  Qavindon 'Kesavun  v.  Ramcm  Raman  Elyatlm.  34T.L.R. 
83=8  T,  L.  J.  47  F.  B. 

A  claim  for  rent  due  under  a  registered  lease  deed  is  governed 
hy  the  six  years’  rule  under  Art,  96  (Art.  104  N.  R).  The 
suit  in  this  case  is  based  on  a  registered  lease  deed  which 
does  not  fix  any  period  but  it  however  contains  a  stipulation 
that  the  rent  is  to.be  paid  every  year.  It  cannot,  therefore,  be 
treated  as  a  lease  deed  for  one  year.  It  shows  that  the  parties 
contemplated  the  possibility  that  the  lease  is  to  continue  for 
more  than  one  year.  Under  Sec.  106  of  the  Transfer  of  Pro¬ 
perty  Act  the  tenure  created  by  such  a  deed  will  he  regarded 
as  a  lease  from  year  to  year  terminable  on  the  part  of  either 
lessor  or  lessee  by  six  months'  notice  expiring  with  the  end  of 
a  year  of  the  tenancy.  In  this  case  the  lease  is  not  deter¬ 
mined  in  the  manner  contemplated  by  Sec.  106  of  the  Transfer 
of  Property  Act.  The  right  view  to  betaken  is  that  the  lease 
has  not  been  determined  and  to  treat  the  defendant  as  one 
holding  the  land  under  the  lease  and  not  as  one  who  holds 
over  after  the  expiry  of  the  term  fixed  in  the  lease  deed.  Hence 
plaintiff’s  claim  has  to  be  regarded  as  one  for  the  recovery  of 
the  amount  due  under  a  contract  ip  anting.  registere4  age]  jg 
goyepged  by  Art.  (Ifi. 
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Art.  104. 

A  lease  from  year  to  year  is  a  lease  for  a  year  certain  with 
a  growing  interest  during  every  year  thereafter,  springing  out 
of  the  original  contract  and  parcel  of  it.  And  such  a  tenanoy 
may  be  created  not  only  by  express  words  to  that  effect  but 
may  also  arise  by  implication  of  law. 

(iii)  Krwhnan.  Krishnnn  v.  Parameswaran  Vencadeswarn 
Tt/er.  12  T.  L.  R.  143. 

Suits  for  the  recovery  of  arrears  of  rent  due  under  registered 
leases  are  governed  by  the  six  years’  limitation  under  Art. 
96  (Art,  104  N.  R.)  of  the  Limitation  Regulation,  and  where 
the  rent  is  expressly  made  a  charge  on  the  lease-hold  under 
the  terms  of  the  deed  of  lease,  Art  109  (Art.  119  N.  R.)  which 
prescribes  a  period  of  twelve  years  will  apply. 

(r)  Failure  to  discharge  debt  by  the  branches  made  liable  under 
partition  to  pay— sale  of  properties  of  the  branch  not  liable 
for  debt-  suit  by  junior  members  of  that  branch  for 
damages. 

Chackki  Pennoo  Amma  Kochn  Kunji  Amnia  v.  Kanakkn. 
Raman  Koc.hu  Sankara. n.  23  T.  L.  R.  133  F.B. 

In  a  partition  in  a  Marumakkathayam  Tar  wad,  the  pro¬ 
perties  being  divided  among  the  several  branches,  it  was 
arranged  and  agreed  to  that  a  certain  hypothecation  debt. due 
from  the  Tarwad  should  be  discharged  by  two  of  the  branches 
In  a  certain  proportiqn  and  that  in  case  of  default  of  those 
branches  to  discharge  the  said  debt  each  of  the  defaulting 
branches  would  be  liable  to  the  others  for  the  loss  thereby 
occasioned.  The  debt  not  having  been  discharged  by  the  said 
branches  the  creditor  obtained  decree  against  the  common 
Karanavan  and  the  Karanavan  of  plaintiffs’  branch  and  in 
execution  of  the  decree  plaintiffs’  branch  properties  were  sold. 
Some  of  the  junior  members  of  plaintiffs’  branch  brought  a  suit 
for  the  recovery  of  the  market  value  of  their  properties  sold  in 
execution  of  the  decree-debt  as  well  as  the  interest  on  the  said 
value  against  the  defaulting  branches.  Held  that  the  suit 
was  governed  by  Art.  96  (Art.  104  N.  R.)  and  the  plaintiffs  had 
six  years  from  the  date  of  the  sale  of  their  branch  properties 
in  execution  of  the  decree. 

fg)  Suit  for  arrears  of  IVlichavaram— Limitation  for  personal 
decree. 

Thuppan  Nilakantan  Nampuripad  v.  Kanakku  Narayanan 
Parameswaran.  28  T.  L.  R.  11  =  3  T.  L.  J.  1  F.B. 

(See  Arts.  53  and  103  supra,  and  Art,  119  infra) 
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Art.  104.] 

(h)  First  cbitty  security  bond  executed  by  prized  subscriber— in¬ 
complete  second  security  boud  whether  annuls  the  first. 

Kandan  Vasudevan  v.  Marthandan  Peruvian.  1  T.  L.  J.  211. 

(See  Art.  103  supra) 

(j)  Suit  for  breach  of  covenant  In  a  registered  document. 

Kesavan  Velayudhan  v.  Raman  Kwtli.  1  T.  L.  J.  12 
(See  Art.  103  supra  and  Art.  109  infra) 

(k)  Suit  in  ejectment— registered  lease  deed— tenant  holding 

over. 

Mahamathu  Pillai  v.  MahamaUm  Kanuu-,  26  T.  L.  R.  63  F.B. 

(See  Art.  96  supra). 

(0  Suit  tor  recovery  of  money  advanced  on  a  registered  agree¬ 
ment  to  convey  immovable  property. 

Adickan  Easwarun  v.  Palceer  Meeran.  12  T.  L.  R.  177. 

A  suit  by  plaintiff  for  the  recovery  of  the  amount  advanced  by 
him  on  a  registered  agreement  to  convey  immovable  property 
within  a  month  from  the  date  of  the  agreement  is  really  an 
action  tor  damages  for  breach  of  a  contract  in  writing  and 
registered,  and  therefore,  falls  under  Art.  96  (Art.  104  N.  R.)  of 
the  Limitation  Regulation  which  prescribes  a  period  of  six 
years  from  the  date  of  such  breach.  . 

(m)  A  claim  fox-  recovery  of  damages. 

Kaliamma  Lekshmi  v.  V.  Nagumiah.  10  T.  L.  R.  178. 

The  plaintiff  had  attached  certain  movables  belonging  to  the 
judgment-debtor  in  the  custody  of  the  Tahsildar.  After  know¬ 
ing  about  the  attachment,  the  Dewan  Peishkar  ordered  the 
Tahsildar  to  hand  over  the  said  movables  to  a  claimant.  The 
Tahsildar  obeyed  this  order  by  handing  over  the  articles. 
Hence  the  plaintiff  sued  the  Dewan  Peishkar  to  recover  tlio 
amount  of  his  decree  and  costs,  the  realisation  of  which  in 
execution  was  prevented  by  the  wrongful  act  and  illegal  order 
of  the  said  officer.  Held  that  a  claim  for  damages  preferred 
within  six  years  of  the  accrual  of  the  cause  of  action  was  not 
barred,  it  not  being  for  pecuniary  penalties  or  for  forfeiture 
for  the  breach  of  any  law  or  Regulation. 

N.  B.  The  Courts  did  not  hold  under  what  article  the  suit 
would  fall. 


380  fteg.  VI  Of  I  1  00  (TRAVANOORE  LIMITATION  REGULATION) 

[Art.  104. 

,(u)  Suit  for  consideration  reserved  with  vendee  for  payment  to 
tlie  wife  and  children  of  one  of  the  vendors. 

A.  8.  Nos.  SMandUJ  of  1100.  T.  L.  T.  Vol.  I,  Part  7, 
p.  c  iii 

Held  that  Art.  96  (Art.  104  N.  R.)  applied  to  a  suit  brought 
by  plaintiff  (one  of  the  vendors)  for  the  recovery  of  the  unpaid 
balance  of  purchase  money  with  interest,  reserved  with  the 
vendees  under  a  sale  deed  for  payment  to  the  plaintiff’s  wife 
and  children.  Under  the  sale  deed  the  plaintiff's  wife  and 
children  were  constituted  nominees  of  the  vendors  in  respect 
of  the  amount  which  the  vendees  were  directed  to  pay.  When 
the  defendants  failed  to  pay,  it  should  be  taken  as  a  breach  of 
the  covenant  made  in  the  sale  deed,  and  the  suit  against  the 
defaulting  obligors  or  pro missors  was  in  reality  one  for  dam¬ 
ages  for  the  breach  of  it,  the  measure  of  which  would  ho  the 
amount  of  the  debt  with  interest.  Viewed  in  this  light  the 
suit  was  governed  by  Art.  96  and  not  by  Art.  91  (Art.  97  N.R.) 
of  the  Limitation  Regulation. 

B,  Article  not  applicable. 

(a)  Suit  by  vendor  for  amount  paid  by  him  on  account  of  failure  of  vendee 
to  pay  as  directed  in  deed  of  sale. 

(i)  Saiikamn  Sankuran  Menou  v.  Elkhi  Maui.  31T.L.R.  228 
=  5  T.  L.  J.  451. 

(See  Art.  70  supra) 

(ii)  Narayana  Iyer  Su.bramonia  Iyer  v.  Krishna  Iyer 
Chidambara  Iyer.  5  T.  L.  J,  118 

(See  Art.  70  supra). 

.(b)  Registered  lease  deed  fixing  no  term  — Suit  for  arrears  of  rent. 

Math evan  Sankara  narayana  it  Nair  v.  Kauakku,  (Joviudan 
Hawaii  Hair.  4  T.  L,  J.  332.  ^ 

Defendant  was  holding  plaintiff’s  property  under  a  registered 
lease  with  no  term.  In  a  suit  for  arrears  of  rent,  it  was 
contended  for  plaintiff  that  Art.  109  (Art.  119  N.  R.)  was  ap¬ 
plicable  and  that  six  years’  arrears  were  awardable.  Held  that 
as  the  lease  fixed  no  term  and  as  there  were  no  specific  data 
to  go  upon,  it  must  be  presumed  that  the  parties  contemplated 
a  lease  from  year  to  year  and  that  the  defendant’s  position 
could  not  be  worse  than  that  of  a  tenant  on  sufferance,  and 
that  three  years’  arrears  alone  could  be  awarded.  (24  T.  L,  R. 
127  and  26  T.  L.  R.  63  foil.) 
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Art.  104.] 

(c)  Suit  for  ejectment-Tenant  holding  over -Bent  payable  for  period  after 
the  expiry  of  the  term. 

Abdul  Kudir  v,  Mylheen  Kiinja.  24  T.L.R.  127 
(See  Art.  96  supra). 

I  N  REPORTED  CASE  RAW. 

Suit  to  enforce  Stridhanam  provided  in  the  partition  deed  to  be  given  td 
the  plaintiff. 

In  a  division  of  properties  among  brothers,  a  provision  was 
made  for  payment  of  Streedhanam  to  their  sister.  A  suit  to 
enforce  payment  of  Streedhanam  amount  was  instituted  by 
the  plaintiff.  Held  that  the  plaintiff  was  competent  to  sue  as 
she  was  constructively  a  party  to  the  transaction  and  that  the 
suit  was  governed  by  Art.  96  (Art.  104  N.R.)  and  that  failing 
Article  96,  Article  100  (Art.  109  N.  R.)  might  be  applied  to  the 

INDIAN  CASE  LAW. 

(a'  Contract  in  writing  registered. 

A  contract  in  writing  registered  but  signed  by  only  one  of 
the  parties  to  it  is  a  “contract  in  writing  registered”,  within 
the  meaning  of  this  Article.  19  M.  52. 

(b)  Registered  mortgage  containing  no  personal  covenant. 

The  contract  or  covenant  for  breach  of  Which  the  suit  fof 
compensation  is  brought  must  be  contained  in  the  registered 
instrument.  If  there  is  no  express  personal  undertaking  in 
the  registered  mortgage  to  nay  the  mortgage  debt,  Aft.  lid 
(Art.  I()4  N.  R.)  will  not  apply  to  a  suit  to  recover  the  debt 
from  the  mortgagor  personally.  11  B.  475. 

(ti)  Suit  fob  breach  of  implied  covenant  for  title. 

Butin  1  M.  L.  J, 479  it  has  been  held  that  a  suit  for  refund 
of  purchase  money  on  breach  of  even  an  implied  covenant  for 
title  is  governed  by  Art.  116  (Art.  104  N.  R.)  if  the  deed  of 
sale  is  registered.  1  M.  L.  J.  479  ;  1  M.  L.  J.  162 ;  21  M.  8. 

ftl)  The  scope  of  the  article. 

The  terms  of  this  Article  are  large  enough  to  cover  con¬ 
tracts  for  payment  of  rent,  as  well  as  other  contracts  when  in 
writing  registered.  3  JVt.  77  ;  15  G.  221. 
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Art.  105. 

(e)  Compensation. 

(1)  The  word  “compensation”  is  used  in  the  same  sense  as 
it  is  used  in  Sec.  73  of -the  Contract  Act.  It  denotes  the  pay¬ 
ment  which  a  party  is  entitled  to  claim  on  account  of  loss  or 
damage  arising  from  breach  of  contract.  3  M.77;  12  C,  357 
(363). 

(2)  The  words  “  compensation  for  the  breach  of  contract” 
does  not  only  point  to  a  claim  for  unliquidated  damages  but 
is  used  in  a  very  wide  sense  and  includes  a  claim  for  payment 
of  a  certain  sum.  25  C.  L.  J.  279  P.  C. ;  45  A.  27  F.  B.  (36; ; 
12  C.  357  ;  3  M.  78. 

105.  For  money  or  Six  years.  The  date  of  the  bond, 
paddy  due  on  a  note  or  agreement, 

bond,  promis¬ 
sory  note  or 
any  other  writ¬ 
ten  agreement 
that  it  shall  be 
paid  on  demand. 

(notes;. 

General. 

Article  Compared. 

This  Article  is  the  same  as  Article  91?  of  the  old  Regulation; 
The  word  “paddy”  was  substituted  for  “grain”  in  column  1,  by 
the  Legislative  Council.  The  Select  Committee  retained  the 
word  ‘‘grain.1’ 

TRAVAXCORE  CASE  LAW. 

A;  Article  applicable. 

(«)  Sait  by  foreniart  to  recover  future  subscriptions  in  lunjp  from  defaul¬ 
ting  subscriber. 

(i)  Krishna  Iyer  Sankara  Iyer  v.  Par  ana.  i  Pillai  Sankara 
Pillai  11  T.  L.  J,  295. 

A  suit  was  filed  by  the  foreman  of  a  chitty  scheme  against 
a  defaulting  prized  subscriber  to  recover  in  a  lUmp  the  future 
subscriptions  due  from  him  from  the  date  of  default,  under 
the  terms  of  an  unregistered  chitty  bond  which  provided  that 
in  default  of  payment  of  any  instalment,  the  entire  future 
subscriptions  should  be  paid  in  a  lnifi'p  on  demand  by  the 
foreman.  Held  that  Art.  97  (Aft.  105  IN’.  R.)  of  the  Limitation 
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Regulation  applied  to  the'  case  and  not  Arts.  53,  63  or  €5- 
(Arts.  56,  65  or  67.  N.  R.). 

(ii)  Annamalayappa  Pillai  Chunia  Pillai.  v.  Ramasastrial 
Venkitachalaiii  Tyeii.  21  T.  L.  R.  194. 

Held  that  the  legal  effect  of  a  pro-note  payable  to  bearer  or 
which  fixes  no  definite  date  of  payment  is  to  make  it  payable 
on  presentation  which  under  Sec.  20  of  the  Negotiable  Instru¬ 
ments  Regulation  means  payable  on  demand,  and  that  the 
limitation  period  for  such  a  bond  is  six  years  under  Art.  97 
(Art.  105  N.  R.).  Art.  65  (Art.  67  N.  R.)  has  no  application  to 
the  case.  (9  T.  L.  R.  83  dist.).  The  residuary  Article  65  can 
apply  only  if  the  suit  does  not  fall  within  any  of  the  other 
specific  article. 

(iii)  Thmmvan  Sinhramonia  Aiyan  v.  Kshelhrnprdan  Ala- 
kanperumd.  10  T.  L.  R.  89  F.  B. 

(See  Art.  103  supra) 

(h)  Suit  tor  recovery  ot  money  due  under  a  bond  which  provided  tor 

payment  on  demand. 

(i)  Civil  Miscellaneous  Appeal  No.  16  of  1067.  9  T.  L.  R.  App. 

23  F.  B. 

A  suit  to  recover  money  due  under  a  bond  which  provided 
for  the  payment  of  the  principal  and  interest  on  demand  is 
governed  by  the  six 'years’  rule  of  limitation  under  Art.  97 
(Art.  105  N.  R.). 

Krishnaswami  Row  C.J.  and  Kunhiraman  Nair  J.:—In  con¬ 
struing  the  particular  portions  of  the  Regulation  no  interpreta¬ 
tion  which  will  defeat  the  express  object  with  which  it  is 
enacted  should  be  made.  “Moreover  we  must  so  interpret  the 
ambiguous  portions  of  the  Limitation  Regulation,  as  to  enlarge 
the  time  allowed  for  vindication  of  rights.”  Art.  52  (Art.  55 
N.  R.)  does  not  apply  to  the  case.  Art.  52  should  he  read  along 
with  Ait.  51.  (Art.  54  N.  R.).  The  former  deals  with  bonds 
which  have  no  fixed  date  for  payment  and  the  latter  deals 
with  bonds  which  have  a  fixed  date  for  payment.  So  bonds 
payable  on  demand  cannot  be  treated  as  coming  under  Art.  52. 
The  Article  applicable  is  Art.  97  and  the  fact  that  a  portion  of 
the  consideration  recited  in  the  bond  is  old  debt,  does  nor 
take  the  case  out  of  the  provisions  of  the  said  Article  (97), 

Sitarama  Iyer  J.  (dissenting)  held  that  Art.  97  has  no  appli- 
p^tjon  to  the  case,  but  it  is  governed  by  Art.  65  (Art.  67  £T.  R.) 
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Sitararaa  Iyer  was  a  party  to  7  T.  L.  R.  case.  (7  T.  L.  R.  83 
foil).  (See  Article  55  supra.) 

(ii)  Bappoo  Bao  Krishna  Bao  alias  Bappoo  Rao  Madfiava 
Bao  v.  Lakshmi  Kaviri  Bai.  7  T.  L.  R.  83. 

A  suit  for  the  recovery  of  money  lent  under  an  unregistered 
•written  agreement,  that  it  shall  be  paid  on  demand,  is  goveiuod 
by  the  six  years’  limitation  under  Art.  97  (Art.  105  N.  R.)  of 
the  Limitation  Regulation  II  of  1062.  Neither  A.rt.  52 
(Art.  55  N.  R.)  nor  Art.  65.  (Art.  67  N.  R.)  has  any  application 
to  the  case. 

Per  Sitarama  Iyer  J:—' The  Articles  54,  57,  59,  60,  61  and  65 
(Arts.  57,60,  61,  62,  63  and  67  N.  R.)  contain  express  provisions 
regarding  suits  on  promissory  notes.  Of  these  54,  57,  59,  60 
and  61  have  no  application  to  the  present  case  because  they 
relate  to  pro-notes  not  payable  on  demand  but  at  a  fixed  time. 
Art.  65  is  the  residuary  Article  under  which  all  actions  on  pro¬ 
notes  that  do  not  fall  under  any  of  the  above  Articles  come  in. 
The  present  suit  will  come  under  Art.  65  but  it  cannot  he  said 
that  Art.  97,  which  was  introduced  into  the  Regulation  by 
Regulation  V  of  1068,  will  not  apply.  With  considerable 
hesitation  the  learned  judge  accepted  the  view  of  the  Chief 
Justice,  who  had  charge  of  the  framing  of  the  Bill  and  who 
had  taken  part  in  passing  it  into  law,,  in  holding  that  Art.  65 
applied.  But  however  the  learned  judge  differed  from  this 
view  in  the  Full  Bench  case  in  9  T.  L.  R.  app,  23. 

When  several  provisions  of  an  enactment  apparently  conflict 
with  one  another,  they  must  be,  according  to  all  canons  of 
sound  interpretation  of  statutes,  so  construed  and  applied  as 
to  allow  operation  to  all  of  them  and  not  make  any  one  of 
them  a  mere  dead  letter  in  the  enactment 

Limitation  law  being  restrictive  of  the  ordinary  right  to 
take  legal  proceedings,  should,  where  doubts  arise  from  the 
language  used  in  expressing  its  provisions,  be  construed  in 
favour  of  the  enforcement  of  the  right. 

B.  Article  not  applicable. 

Written  agreement  tor  repayment  of  grain— Whether  a  bond. 

Venkiteswara  Iyer  Bama  Iyer  v.  Ithnvim  Onseph, 
10  T,  L.  J.  273. 
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106.  Upon  a  foreign  Six  years.  The  date  of  the  judg- 
judgment  as  de-  meat, 

fined  in  theCode 
of  Civil  Pro- 
cedave. 


(N 


TESJ. 


'  Article  compared, 

.  This  Article  is  the  same  as  Art,  99  of  the  old  Regulation  and 
Art.  117  of  the  Indian  Limitation  Act.  The  words  “  as  defined 
in  the  Code  of  Civil  Procedure”  arc  newly  added. 

“  Foreign  Court  ”  and  “  foreign  judgment  ”  are  defined  in 
Sec.  2  (5)  and  (6)  of  the  Civil  Procedure  Code. 


107.  To  obtain  a  de¬ 
claration  that 
an  alleged 
adoption  is  in¬ 
valid  or  never, 
in  fact,  took 
place. 


Six  years.  When  the  alleged 
adoption  be.  comes 
known  to  the  plain¬ 
tiff.  ' 


NOTES). 


Article  compared. 

Articles  107  and  108  are  new.  The  corresponding  Articles 
of  the  Indian  Limitation  Act  are  11 8  and  119. 

This  Article  (107)  cannot  apply  when  the  adoption  is  ab¬ 
solutely  vicious  and  invalid.  Article  107  refers  to  cases  when 
a  person  having  authority  to  adopt  improperly  exercises  that 
authority. 


rNTUAN  CASK  LAW. 

(a)  Scope  of  the  article. 

Article  118  (Art.  107  N.  R.)  is  held  to  apply  only  to  suits  for 
a  declaration  that  an  adoption  is  invalid  or  in  fact  never  took 
place.  It  does  not  apply  to  a  suit  for  possession  of  properties, 
merely  because  it  might  be  necessary  in  order  to  give  effect  to 
the  relief  claimed  in  such  suits  to  find  that  a  given  adoption 
was  valid.  17  &•  167, 
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(b)  “Plaintiff"  in  column  3. 

Plaintiff  in  this  Article  is  used  in  a  more  extended  sense  as 
meaning  also  his  predecessors.  13  M.  L.  J.  359  ;  17  0.  (532). 

(r)  Plaintiff  impugning  an  adoption. 

A  plaintiff  impugning  an  adoption  may  find  himself  impeded 
by  other  events  e.  g.,  a  legal  proceeding  protected  by  a  shorter 
term  of  prescription.  Thus,  if  an  adoption  takes  place  under 
an  authority  to  adopt,  and  a  suit  is  brought  to  declare  the 
invalidity  of  the  adoption,  in  such  a  case,  the  suit  may  vet  be 
barred,  e.  g.,  by  Articles  92  and  93  (Aits.  79  and  80  N.  R,),  i.  e., 
if  the  power  to  adopt  had  been  registered,  the  suit,  if  brought 
more  than  three  years  from  plaintiff’s  knowledge  of  the  regis¬ 
tration,  would  be  barred  in  spite  of  the  oircumstanoe  that 
it  was  brought  within  the  time  prescribed  by  Art.  118  (Art.  107 
N.  R).  24  C.  1.  P.  C. 

1Q8.  To  obtain  a  de~  Six  years.  When  the  rights  of 

elaration  that  the  adopted  son,  as 

an  adoption  is  such,  are  interfered 

valid.  with. 


Article  compared. 

There  is  no  corresponding  provision  in  the  old  Regulation. 
This  Article  corresponds  with  Article  119  of  ths  Indian  Limi¬ 
tation  Act.  Article  107  refers  to  suits  to  attack  an  adoption 
and  Article  108  to  support  an  adoption.  Articles  107  and  108 
apply  to  adoptions  whether  evidenced  by  an  instrument  or  not. 
A  mere  denial  of  the  rights  of  the  adoptee  is  not  sufficient. 
There  should  be  an  interference  with  his  rights. 

INDIAN  CASE  LAW. 

Interfered  with. 

The  expression  “  interfered  with  ”  in  Article  119  (Art.  108 
N.  R.)  denotes  some  over  tact  denying  the  adoption.  26  M. 
291  F.  B. ;  28  B.  94. 

109.  Suit  for  which  Six  years.  When  the  right  to  sue 
no  period  of  accrues, 

limitation  is 
provided  else¬ 
where  in  this 
Schedule-. 
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General. 

Article  compared. 

This  Article  is  the  same  as  Article  l'o6  of  the  old  Regulation 
and  Article  120  of  the  Indian  Limitation  Act.  This  is  the 
final  and  residuary  Article  and  includes  all  suits  not  specially 
provided  for.  The  following  suits  have  not  been  specifically 
provided  for  either  in  the  old  Rugulation  or  in  the  new  Regu¬ 
lation: — 

•  (1)  Interpleader  suits. 

(2)  Administration  suits. 

(3)  Suits  for  dissolution  of  partnership. 

(4)  Suits  for  winding  up  a  partnership. 

(5)  Suits  by  trustees  for  the  execution  of  their  trusts. 

(6)  Suits  for  the  abatement  of  nuisances. 

(7)  Saits  for  salvage. 

(8)  Suits  for  custody  of  minors. 

(0)  Suits  for  money  on  awards  of  administrators,  etc. 

TRAVANCORE  CASE  LAW. 

A.  Article  applicable. 

(u)  Suit  for  declaration  of  title  and  possession  over  land  ordered  to  be 

registered  as  puduval. 

(i)  Thom  man  Ittyaviru  v.  The  Dewctn  of  Travancoi'e.  16 
T.  L.  J.  190. 

In  1083,  the  Settlement  authorities  decided  to  issue  pattah 
in  respect  of  the  plaint  properties  to  plaintiff  on  levying  five 
years'  arrears  of  tax.  As  plaintiff  did  not  accept  this  offer,  it 
was  ordered  in  Vrischigom  1085  that  the  lands  may  be  regis¬ 
tered  in  the  name  of  any  person.  On  the  petition  put  in  by 
the  plaintiff  it  was  decided  in  Meenom  1085  to  register  these 
properties  in  the  name  of  the  plaintiff’s  son.  This  order  too 
was  not  complied  with  and  it  was  ordered  that  the  properties 
should  be  sold  in  auction.  On  27-12-1086  the  plaintiff  again 
put  in  a  petition  before  the  Tahsildar  on  which  it  was  finally 
ordered  in  Mithunam  1087  to  register  these  properties  in 
plaintiff’s  name  on  his  paying  ground  value,  timber  value,  etc. 
The  first  defendant,  Sirkar,  treating  these  lands  as  unregis¬ 
tered  waste  lands  sold  them  in  auction  and  they  were  pur¬ 
chased  by  the  second  defendant.  The  plaintiff  sued  for  a 
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declaration  of  his  title  and  possession  over  plaint  schedule 
properties  on  the  ground  that  they  formed  parts  of  the  regis¬ 
tered  holdings  of  one  B,  who  sold  them  to  plaintiff  in  1080. 
The  defendant  pleaded  limitation  bar.  Held  that  as  regards 
the  question  of  limitation  the  suit  was  governed  by  Art.  100 
(Art.  109  N.  RJ  and  assuming  that  the  Revenue  decisions  and 
orders  prior  to  Ani  1087  gave  the  plaintiff  a  complete  cause  of 
action,  the  subsequent  sale  of  the  properties  to  the  second 
defendant  gave  rise  to  a  fresh  cause  of  action  for  a  suit  for 
declaration.  It  was  a  fresh  invasion  of  the  plaintiff’s  right. 
The  plaintiff  had,  therefore,  six  years’  time  under  Art.  100 
from  the  date  of  the  cause  of  action,  i.  e.,  when  his  title  was 
invaded  to  his  knowledge. 

(ii)  Kuruman  Kamurun  v.  Kariunait  Bkeeman.  8.  T.  L.  J. 
295. 

Plaintiff’s  suit  was  for  a  declaration  of  his  title  to  and  pos* 
session  of  the  plaint  property  and  for  cancellation  of  pattah 
alleged  to  have  been  wrongly  granted  to  the  defendant  in 
1081.  The  plaintiff  alleged  that,  he  came  to  know  of  the  grant 
of  pattah  to  the  defendant  only  in  Meenom  1087.  The  suit 
was  filed  in  Edavom  1087.  The  defendant  contended  that 
the  suit  was  barred  as  the  right  to  sue  accrued  on  the  date 
of  the  grant  of  pattah,  the  plaintiff’s  knowledge  or  ignorance 
of  the  issue  of  pattah  being  immaterial.  Held  that  Art.  100 
(Art.  109  IT.  R)  applied  and  that  the  right  to  sue  for  declaration 
of  one’s  title  must  be  taken  to  arise  only  when  the  title  was 
invaded  to  the  knowledge  of  the  suitor  and  hence  the  time 
begau  to  run  against  the  plaintiff  only  from  the  date  he 
became  aware  of  the  issue  of  pattah.  (33  T.  L.  R.  277  foil,  and 
5  T.  L.  J.  316  dist.). 

(iii)  KocluiknUi  Tldrnnmlu  v,  Sloummun  Nadan  Pidul 
Nudan.  33  T.  L.  R.  277. 

Plaintiff  brought  a  suit  for  declaration  of  title  to  and  posses* 
sion  of  plaint  properties  and  for  cancellation  of  pattah;  the 
cause  of  action  Was  alleged  to  have  arisen  in  1082  when  the 
pattah  Was  granted  to  the  defendants.  It  was  contended  on 
behalf  of  the  defendants  that  the  plaintiff’s  right  to  sue 
accrued  when  the  Settlement  decisions  were  passed  in  the 
years  1072,  1073  and  1074  and  that  therefore,  the  suit  insti* 
tuted  on  24-11-1087  was  barred.  Held  that  assuming  that  the 
Revenue  decisions  gave  the  plaintiff  a  complete  oause  of 
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action,  the  subsequent  grant  of  pattah  gave  rise  to  a  fresh 
cause  of  action  for  a  suit  for  declaration  of  title  and  cancel¬ 
lation  of  pattah  and  that  the  grant  of  pattah  was  not  merely  a 
continuation  of  the  original  cause  of  action  but  was  a  fresh 
invasion  of  the  plaintiff’s  right  and  that,  therefore,  the  suit 
brought  within  six  years  of  the  grant  of  pattah  was  not  barred 
under  Art.  100  (Art.  109  N,  RA  Held  further  that  the  cause 
of  action  for  such  a  suit  for  declaration  of  title  and  cancel¬ 
lation  of  pattah  accrued  from  the  date  of  the  knowledge  in 
plaintiff  of  the  defendant’s  denial  of  the  plaintiff’s  title  and 
the  suit  for  such  a  relief  would  not  be  barred  in  the  absence 
of  proof  that  the  plaintiff  became  aware  of  the  denial  of  his 
right  more  than  six  years  prior  to  the  date  of  suit. 

(iv)  Govindan  Kescivun  v.  Neelacunlan  Narayanan.  6 
T,  L.J.  7. 

A  sui-t  for  declaration  of  title  to  and  possession  of  immov* 
able  property  and  for  cancellation  of  pattah  granted  by  the 
Settlement  authorities  to  another  person  is  governed  by  the 
general  Article  100  (Art.  109  N.  R.).  As  the  main  prayer  in 
the  plaint  is  for  a  declaration  of  the  plaintiff's  title  and  posses¬ 
sion  and  the  prayer  for  cancellation  of  pattah  may  by  treated 
as  a  surplusage,  and  the  cause  of  action  in  such  suits  arises- 
from  the  date  of  granting  of  the  pattah  as  it  is  the  issue  of 
pattah  to  the  defendants  that  is  said  to  be  the  cause  of  thrown 
ing  a  cloud  on  the  plaintiff’s  title.  Article  121  (Art.  132  N.  R.) 
has  no  application  to  such  suits  as  it  applies  only  to  suits  for 
recovering  possession  of  immovable  properties  or  any  interest 
therein.  It  cannot  be  said  that  the  granting  of  a  pattah  to 
the  defendant  or  his  failure  to  acknowledge  the  plaintiff's 
title  in  compliance  with  the  latter’s  demand,  amounts  in  laW 
to  a  dispossession  of  the  plaintiff. 

(v)  Raman  Kelu  Merton  v.  The  Datum  of  Tram  midi' d. 
33  f.  L.  R.  91  =  7  T.  L.  J.  169  F.  B. 

(See  Art.  11  supruj 

(vi)  Perumal  Parvathi-v.  Mathemn  Mathe.mn.  2T.  L.  J.  40. 

A  suit  brought  by  the  plaintiff  to  declare  his  title  to  and 

possession  of  the  suit  property,  claiming  it  as  a  portion  of  his 
registered  holding,  and  to  set  aside  the  order  to  issue  pattah 
for  it  as  puduval  property  to  the  defendant’s  brother,  is  gov¬ 
erned  by  Art.  100  (Art,  109  N.  R.)  and  not  by  Art.  10 
(50). 
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(Art.  11  N.  R).  [See  Art.  11  supra.  (12  T.  L.  R.  5.  and 
15  T.  L.  R.  165  foil.)]. 

'(b)  Suit  to  set  aside  hypothecation  and  decree  based  thereon. 

•  (i)  Pridmunabhan  Naelakantan  V.  Naelakantan  Huthevalr, 
6  T.  L,  J.  16. 

Plaintiffs  instituted  a  suit  to  sot  aside  a  decree  obtained 
against  their  Karanavan  upon  a  hypothecation  bond  executed 
by  the  latter.  The  suit  was  filed  within  six  years  from  the 
date  of  the  hypothecation  decree  but  more  than  twelve  years 
from  the  date  of  the  hypothecation  deed.  Held  that  the 
plaintiff’s  suit  was  not  time-barred.  Where  a  decree  was 
obtained  on  a  hypothecation  bond,  the  hypothecation  became 
merged  in  the  decree  and  a  suit  brought  by  junior  members 
within  6  years  of  the  date  of  the  decree  but  within  twelve 
years  from  the  date  of  the  hypothecation,  for  a  declaration 
that  the  decree  was  not  binding  on  their  Tarwad  was  not 
barred  by  limitation. 

(ii)  Raman  Raman  v.  Kariakku  Kendan  Oovindan . 
31T.  L.R.  91  =  5  T.  L.  J.  316. 

Plaintiff  sued  for  a  declaration  that  a  certain  property  made 
liable  by  a  decree  passed  more  than  six  years  before  was  his 
property  and  that  it  could  not  be  bound  by  the  decree  obtained 
against  strangers.  He  also  alleged  that  he  knew  of .  the 
existence  of  the  decree  only  within  six  years  of  the  date  of 
suit;  Held  that  the  suit  was  barred  under  Art.  100  (Art.  109 
N.  R.)'of  the  Limitation  Regulation  as  the  plaintiff’s  right  to 
sue  accrued  from  the  date  of  tho  passing  of  the  decree.  The 
plaintiff’s  knowledge  of  it  was  irrelevant. 

(iii)  Mundan  Radian  v.  Ramatsubba  Tyen  Kulathoor  I  yen, 
31  T.  L.  R.41  F.  B. 

The  junior  members  of  an  Ezhava  Tarwad  sued, to  set  aside 
h  hypothecation  bond  executed  by  the  Karanavan  and  the 
decree  based  thereon  on  the  ground  that  the  debt  was  not 
binding  on  them  and  that  their  Tarwad  properties  could  net 
be  held  liable  for  the  same.  Held  that  the  suit  was  for  a 
declaration  that  the  decree  obtained  against  the  Karanavan 
was  not  binding  on  the  Tarwad,  as  the  debt  which  was  the 
basis  of  the  suit  in  which  the  decree  was  passed  was  not  bind¬ 
ing  on  the  Tarwad  or  the  immovable  properties  of  the  Tarwad 
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sought  to  be  affected  by  the  decree  and  that  the  suit  was 
governed  by  the  six  years’  rule  under  Art.  100  (Art.  109  N.R). 

(iv)  Kerulan  Narayanan  v.  Easwardn'  Kerulan.  1  T.  L.  J. 
13. 

The  first  defendant,  the  Karanavan  of  the  plaintiffs, 
executed  a  hypothecation  bond  to  the  2nd  defendant  on 
25-7-1073.  The  2nd  defendant  sued  on  the  hypothecation  and 
obtained  a  decree  on  27-6-1076.  The  plaintiffs  sued  on 
28-3-1083  to  set  aside  the  hypothecation  as  well  as  the  decree 
on  the  ground  of  want  of  consideration  and  Tarwad  necessity. 
Held  that  the  nature  of  the  suit  was  virtually  to  get  a  declar¬ 
ation  that  the  decree  was  not  binding  on  the  Tarwad  and  that 
the  property  hypothecated  by  the  Karanavan  was  not  liable 
to  be  sold.  Such  a  suit  ought  to  be  brought  within  six  years 
from  the  date  of  the  decree,  if  not,  it  would  be  barred  under 
Art.  100  (Art.  109  N.  R).  The  decree  having  been  obtained 
on  the  hypothecation,  the  latter  no  longer  existed  and  was 
merged  in  the  former.  (21  T.  L.  R.  41  F.  B.  foil). 

(a)  SuiAor  recovery  of  money  deposited  with  the  Government  as  security 

for  the  office. 

(i)  The  'Dewan  of  Tramncore  v.  Venraraghava  Iyengar.  17  T.  L.  R. 

78  F.  B. 

The  plaintiff  sued  for  recovery  of  money  deposited  with  the 
Government  by  his  late  brother,  as  security  for  the  due  dis¬ 
charge  of  his  (deceased)  duties  and  also  for  other  amounts  due 
to  the  deceased.  The  plaintiff’s  brother  died  in  1060.  The 
accounts  of  the  liabilities  and  charges  for  and  against  the 
plaintiff’s  late  brother  were  finally  settled  by  the  Dewan  under 
order  dated  4-1-1071.  The  suit  was  filed  in  1075.  The  Sirkar 
pleaded  limitation.  Held  that  Art.  122  (Art,  133  N,  R.)  did 
not  apply  to  the  case.  That  Article  will  apply  only  to  deposits 
of  movable  properties  which  have  to  be  returned  in  specie  and 
that  the  suit  was  governed  by  the  six  years’  rule  under  . 
Art.  100  (Art.  109  N.  R.)  and  the  period  of  limitation  should 
be  computed  from  the  date  of  the  final  adjustment  of  accounts, 
i.  e.,  from  4-1-1071  and  not  frbra  the  date  of  the  death  of  the 
deceased  incumbent.  (12  T.  L.  R.  116  foil. ;  15  T.  L.  R.  51 

not  foil.). 

(ii)  Travancore  Sirkar  v.  Sasthavu  Mathevan.  12  T.L.R.  116. 

The  plaintiffs  sued  the  Sirkar  for  the  recovery  of  the  money 
deposited  by  their  deceased  father  as  security  for  the  propep 
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discharge  of  his  (deceased)  duties  as  cashier  in  the  Com¬ 
mercial  Office  at  Alleppey  belonging  to  the  Sirkar.  There 
was  a  charge  of  embezzlement  against  plaintiff’s  father  in  1058 
and  he  was  thereon  convicted  and  dismissed  from  service. 
But  plaintiffs  in  1063  obtained  an  ex  parte  decree  in  a  civil  suit 
brought  by  them  against  the  Sirkar  which  declared  the  non¬ 
liability  of  their  late  father  to  defendant.  Held  that  the  plain¬ 
tiffs’  present  suit  was  governed  by  the  six  years’  rule  of  limit¬ 
ation  under  Art.  100  (Art.  109  N.  R)  and  that  the  cause  of 
action  in  the  case  must  be  taken  to  have  accrued  from  the 
time  when  the  account  of  charges  due  against  the  deposit  was 
made  and  delivered  to  the  depositor;  that  in  the  present  case 
the  criminal  prosecution  of  the  depositor  was  tantamount  to 
the  preparation  and  delivery  of  such  account ;  that  the  subse¬ 
quent  ex  parts  decree  obtained  by  the  plaintiffs  did  not  give  a 
fresh  startingpoint  and  that  the  suit  having  been  brought  six 
years  after  the  date  of  the  criminal  prosecution  was  barred. 

(iii)  Naraijarw  Pillai  Chidambaram  Filial  v.  The  Daman  of 
Travancore.  15  T.  L.  R.  51.  m 

Plaintiffs  sued  to  recover  from  the  Sirkar  money  deposited 
by  their  deceased  father  as  security  for  the  due  discharge  of 
his  duties  as  the  Superintendent  of  the  Salt  Bankshall  and 
also  to  recover  the  arrears  of  salary  due  to  the  deceased 
Held  that  Art.  100  (Art.  109  1ST.  K.)  applied  to  the  suit  for  the 
recovery  of  the  security  deposit  and  that  the  right  to  sue 
accrued  on  the  date  of  the  employee’s  death.  He.ld  also  that  the 
suit  for  the  recovery  of  a  sum  due  as  salary  of  the  deceased 
must  be  brought  within  three  years  of  the  date  of  the  death  of 
the  employee.  Held  further  that  a  Government  endorsement 
‘  which  contained  a  distinct  admission  of  liability  to  refund 
♦  such  deposit  accompanied  by  a  counter-claim  against  the 
\  plaintiffs  who  sued  for  the  recovery  of  the  same,  fell  under  the 
purvi.ew  of  Explanation  I  to  Sec.  19  and  was,  therefore, 
'  sufficient  to  prolong  the  period  of  limitation  prescribed  for  the 
,, :  *su1t». 

(d)  Suit  fo  set  aside  sale  executed  under  coercion,  undue  influence  and 
misrepresentation. 

Aiyappan  Pillai  Narayana  Pillai  v.  Appili  Pillai  Lc.kshmi 
Pillai.  15  T.  L.  J.  440  F.  B. 

The  suit  was  instituted  by  the  plaintiff  who  was  the  wife 
of  the  defendant  till  a  few  months  prior  to  its  institu¬ 
tion,  to  cancel  the  sale  deed  executed  by  her  ip  his  fqvoqr 
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for  the  plaint  properties  on  17-2-1082  on  the  ground  of 
misrepresentation,  undue  influence  and  fraud  exercised  by 
the  husband  in  connection  with  the  execution  of  the  sale  deed. 
The  suit  was  instituted  in  1091.  Held  that  the  residuary  Art. 
100  (Art.  109  $T.  R.)  applied  to  the  case  in  the  absence  of 
an  Article  in  our  Limitation  Regulation  corresponding  to 
Article  91  of  the  Indian  Limitation  Act  which  has  been  held 
to  be  applicable  to  a  suit  of  this  description.  Under  Art. 
100  the  plaintiff  had  six  years  and  the  time  ran  from 
the  date  on  which  the  right  to  sue  accrued.  The  right 
to  sue  in  the  present  case  accrued  only  in  1091  when  the 
plaintiff  became  aware,  of  the  facts  entitling  her  to. sue.  The 
suit  was,  therefore,  not  barred. 

Query.  The  question  might  arise  whether  the  same  rule 
should  be  applied  to  those  cases  in  which  a  plaintiff  might 
become  aware  of  the  facts  entitling  ,  him  to  sue  more  than  six 
years  before  the  date  of  the  suit  while  his  emancipation  from 
undue  influence  took  place  within  six  years.  According  to 
English  law,  time  would  not  begin  to  run  in  such  cases  until 
the  person  suing  was  emancipated  from  the  dominion,  under 
which  he  stood  on  the  date  of  the  transaction.  This  appeared 
to  be  the  sounder  view;  hut  it  was  perhaps  difficult  to  give 
effect  to  it  on  the  Article  as  it  stood. 

(e)  Scope  of  the  article. 

Kali  Sankara  n  v.  Thai  earn  Gnuri.  12  T.  L  J,  329. 

Held  that  article  100  (Art.  109  N.  R)  can  apply  only  where 
a  suit  does  not  fall  under  any  other  Article  of  the  Limitation 
Regulation.  (22  T.  L.  R.  143  and  8  T.  L.  J.  346  applied), 

(£)  Suit  for  declaration  by  junior  members  that  Tarwad  properties  are 

not  liable  to  be  attached  for  money  not  accounted  for  by  the  Kara- 

navan. 

Narayani  Kochukntti  v.  The  Demon  of  Traviuicore.'  36  T-.  L,  R. 
198=  10  T.  L.  J.  240. 

The  Karanavan  of  a  Malabar  Tarwad  had  undertaken  to 
construct  .  some  buildings  for  Government.  After  the  work 
was  over  he  was  found  to  have  overdrawn  .from  Government 
Rs.  1,200.  Government  proceeded  to  realise  the  amount  by 
summary  process  under  the  Revenue  Recovery  Regulation  and 
attached  his  Tarwad  properties  on  22-5-1086.  On  26-7-1087 
the  junior  njembers  of  the  Tarwad  sped  for  a  declaration  that 
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the  Tarwad  properties  were  pot  liable  to  be  proceeded  against 
The  Sirkar  contended  that  the  suit  was  barred  under  Sec.  51 
of  the  Revenue  Recovery  Regulation  as  more  than  one  year 
had  passed  from  the  date  of  the  attachment  sought  to  be 
removed.  Held  that  in  as  much  as  money  sought  to  be  rea¬ 
lised  did  not  fall  under  the  description  advances  made  by 
Government  for  providing  labour  or  supplies,  Sec.  59  of  the 
Revenue  Recovery  Regulation  had  no  application,  that  the 
special  rule  of  limitation  laid  down  in  Sec.  51  of  the  saidRegu- 
lation  did  not  apply  and  that  the  suit  was  governed  by  Art.  100 
(Art.  109  F.  R.)  of  the  Limitation  Regulation.  Article  11  (Art. 
12  N.  R.)  could  not  apply  as  that  Article  related  to  attach¬ 
ments  of  immovable  properties  for  arrears  of  Government 
revenue  only.  (19  T.  L.  R.  133  dist.)  See  Art.  12  supra. 

(g)  Alienation  by  female  heirs  (luring  widow's  life  time— suit  by  rever¬ 
sioners  to  set  aside. 

Villandran  Mariandran  v.  Kumaraswami  Nndan  Suppiah 
Nadan.  36  T.  L.  R.  121. 

AMithakshara  father  died  sonless  leaving  him  surviving  his 
widow  and  three  daughters,  namely,  defendants  1  and  2  and 
the  deceased  mother  of  defendants  3  and  4.  .During  the  life 
time  of  the  widow  defendants  1  to  4  sold  the  plaint  properties. 
Plaintiffs,  as  reversioners  (sons  of  1st  defendant),  brought  the 
present  suit  after  six  years  but  before  twelve  years  Of  t)ie 
date  of  alienation  for  the  cancellation  of  the  sale  on  the 
ground  of  want  of  consideration  and  family  necessity.  Held 
that  the  suit  did  not  fall  under  Art.  103  (Art.  113  F.  R.)  as 
the  1st  defendant  and  others  had  at  the  date  of  sale  no 
interest  in  the  properties,  the  widow  being  alive  so  as  to  render 
alienations  made  by  them  valid  for  their  lives,  within  that 
Article.  Article*100  (Art.  109  N.  R,)  applied  to  the  suit,  which 
having  been  instituted  more  than  six  years  after  the  sale 
deed  in  question,  was  time-barred. 

10  Suit  to  raise  attachment  without  praying  for-  cancellation  of 
personal  decree  against  Karanavan. 

Subramonia  Iyen  Chidambara  lyen  v.  Narayanan  Ittundan, 
2.  T.  L.  J.  435. 

The  plaintiffs  brought  a  suit  in  1081  to  raise  an  attachment 
of  Tarwad  properties  attached  in  execution  of  a  decree 
obtained  in  1071  by  the  defendant  agaipst  their  B^aranavan  on 
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a  bond  of  1068,  on  the  the  grounds  that  the  bond  was  un¬ 
supported  by  consideration  and  Tarwad  necessity  and  that  the 
decree  was  fraudulently  obtained.  Held  that  though  the 
plaintiffs’  suit  to  set  aside  the  decree  would  be  barred,  in  as 
much  as  the  suit  had  been  brought  more  than  six  years  from 
the  date  of  the  decree,  it  would  not  in  any  way  prejudice  the 
plaintiffs’  case  in  regard  to  the  other  reliefs  claimed  by  them, 
for  it  was  clear  that  the  granting  of  those  reliefs  was  not 
depended  on  the  grant  of  the  relief  in  regard  to  the  setting 
aside  of  the  decree.  The  plaintiffs  had,  therefore,  undoubtedly 
a  right  to  seek  for  the  removal  of  the  attachment  placed  on 
the.  properties  without  praying  for  the  cancellation  of  the  per¬ 
sonal  decree  against  their  Karnavan.  (21  T.  L.  R.  41  and 
13  T.  L.  R.  155  foil). 

(j)  Limitation,  whether  a  bar  to  plea  in  defence. 

T.  Madhaoan  Pillai  v.  P.  Sankaramrayana  Pttlai.  3  T.  L.  J. 

356. 

Plaintiff  purchased  the  equity  of  redemption  of  a  certain  pro¬ 
perty  in  execution  of  a  decree  of  money,  and  then  sued  the 
defendant  who  was  in  possession  as  mortgagee,  for  recovery  of 
the  property.  The  defendant  himself  had  subsequent  to  plain¬ 
tiff’s  oourt  sale  purchased  the  equity  of  redemption  of  the  pro¬ 
perty  in  Court  auction.  The  defendant  so  contended  that  the 
Court  sale  to  plaintiff  was  bad  as  plaintiff’s  decree  had  been 
fully  satisfied  and  there  was  nothing  due  to  him  on  the  date  of 
the  sale  in  his  favour.  Plaintiff,  in  reply,  said  that  as  the 
defendant’s  right  to  have  the  sale  in  his  (plaintiff’s) 
favour  set  aside  by  suit  Was  barred,  it  was  not  open 
to  him  (defendant)  to  set  up  such  a  defence  as  it  would 
Virtually  enable  him  to.  do  indirectly  whaf>  he  could  not  have 
done  .directly.  Held  that  the  defendant  was  entitled  to  chal¬ 
lenge  the  validity  of  the  Court  sale  in  plaintiff’s  favour  though 
it  was  earlier  in  date  than  the  sale,  in  his  (defendant's) 
favour  and  though  his  right  to  avoid  it  by  a  suit  was  barred. 
That  the  defendant  in,  a  suit;  not  being  an  active  party  seeking 
the  aid  of  the  Court  could  under  oertain  circumstances,  set  up 
certain  pleas  which  would  not  be  available  to  the  plaintiff, 

(1?)  Suit  tor  recovery  of  paddy  under  a  hypothecation  bond. 

Thomman  Varki  v.  Ittirfiyirqn  Padmambhan,  36,  T,  L.  R, 
300-10  T.  L,  J.  420  F.  B. 
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Held  that  a  suit  for  recovery  of  paddy  lent  under  a  hypothe¬ 
cation  bond  is  governed  either  by  Art.  96  (Art.  104.  N.  RJ 
or  by  Art.  100  (Art.  109  N.  R.)  and  not  by  Art.  109  fArt.  119 
N.  R.)  of  the  Limitation  Regulation. 

N.  B.  36  T.  L.  R.  300  is  no  good  law  now.  Such  suits  will 
hereafter  be  governed  by  the  twelve  years’  rule  prescribed 
under  Art.  119  of  the  new  Regulation. 

(1)  Suit  by  pledgee  for  declaration  of  right  to  sell  property 

pledged. 

Rama  Ammul  Suppu  Animal  v.  N.  A.  R,  A.  M.  A.  V.  VE, 
Rama  Pye.  7  T.  L.  J.  434, 

Plaintiff  brought  a  suit  for  recovery  of  money 'due  on  a 
bond  dated  20-8-1084  which  stipulated  for  the  repayment 
of  the  loan  on  20-8-1085.  The  bond  pledged  also  by  way  of 
security  the  obligor’s  right  to  Rs.  1.500  which  had  been  sub¬ 
scribed  on  account  of  two  tickets  in  a  cbitty  conducted  by  the 
obligee  and  two  others.  The  suit  was  instituted  on  31-11-1088. 
The  reliefs  sought  for  in  the  plaint  included  (1)  a  personal 
decree  against  the  defendant,  (2)  a  decree  against  the  general 
assets  of  the  deceased  executant  and  (3)  a  decree  charging 
the  amount  on  the  chitty  right  pledged  under  the  bond.  The 
defendant  inter  alia  contended  that  the  claim  was  barred  by 
limitation  and  that  in  as  much  as  the  pledge  was  only  of  a 
definite  sum,  the  claim  to  charge  the  plaint  amount  also  on 
the  amount  of  the  subscriptions  paid  after  the  date  of  pledge 
was  unsustainable.  Held  that  the  claim  for  a  decree  against 
the  defendant  and  the  general  assets  of  the  deceased  execu¬ 
tant  of  the  bond  will  be  barred  by  the  three  years’  rule.  As 
regards  the  relief  for  a  decree  charging  the  amount  on  the 
chitty  right  pledged  under  the  bond  the  period  of  limitation  is 
six  years  under"  the  residuary  Article  100  (Art.  109  N.  R). 
When  a  pledgee  brings  a  suit  for  the  purpose  of  a  declaration 
of  his  right  to  sell  the  Article  pledged  for  the  satisfaction  of 
his  claim,  the  suit  is  one  to  enforce  his  charge  upon  the  said 
Article  and  that  such  a  suit  is  governed  by  Art.  100  as  there 
is  no  other  Article  is  the  Regulation  which  makes  specific 
provision  for  it. 

1  Art.  95  (Art.  103  N.  RJ  cannot  be  held  to  govern  a  suit  for 
the  realisation  of  money  lent  by  sale  of  movable  property 
pledged.  A  claim  for  money  due  on  a  bond  is  treated  as  a 
claim  for  compensation  for  breach  of  the  contract  and  .not  a 
suit  for  its  specific  performance. 
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An  acknowledgment  explicitly  made  of  a  liability,  though 
coupled  with  a  claim  to  set  off  is  a  valid  acknowledgment 
under  Sec.  19  which  saves  limitation.  Held  further  that  ill 
as  much  as  the  description  of  the  right  pledged  is  expressly 
limited  in  the  operative  part  of  the  document  to  an  ascer¬ 
tained  sum,  the  pledgee’s  right  extends  only  to  that  amount1, 
inn)  Suit  by  Syrian  Christian  woman  for  Streedhanaun 

Muthulla  Louis  v.  Eapen  Rosa.  6  T.  L.  J.  464. 

A  suit  by  a  Syrian  Christian  wonian  against  her  father-iii- 
laW  for  the  recovery  of  her  Streedhatiam  received  by  him  is 
governed  by  the  residuary  Article  100  (Art.  109  N.  R,),  Neither 
Sec.  10  nor  Art.  41  (Art.  50  N.  R.)  applies  to  the  Case,  (See 
Sec.  10  and  Art.  50  supra  and  Art.  133  infra). 

(n)  Suit  for  declaration  of  title  and  for  consequential  relief  by 

way  of  injunction. 

lyappan  Mathauan  v.  Thomman  Isuballa  Morais.  7  T.  L.  J. 
390. 

Plaintiffs  and  defendants  owned  adjoining  lands.  The 
Settlement  authorities  granted  pattahs  in  1076  describing  the 
area  of  the  plaintiffs’  plot  as  15  cents  and  that  of  defendants* 
plot  as  34  cents.  The  plaintiffs  alleging  that  the  area  ot  the  plot 
owned  by  them  was  under-stated  in  the  pattah  and  that  the 
area  of  the  adjoining  plot  Of  the  defendants  did  not  exceed  21 
cents,  sued  on  18-12-1087  for  a  declaration  that  they  were  eh; 
titled  to  an  area  of  28  cents  and  corresponding  modificatiori 
of  the  pattah  decision  and  also  for  injunction  ordering  the 
defendants  to  mark  off  the  28  cents  of  ground  owned  and  pos; 
sessed  by  the  plaintiffs  from  the  21  cents  owned  bv  the  defen¬ 
dants.  The  cause  of  action  was  stated  in  the  plaint  to  have 
arisen  from  23-12-1076.  The  defendants  contended  inte<r  alidt 
that  the  suit  was  barred  by  limitation.  Held  (l)  if  the  suit 
were  merely  one  for  declaration  of  title  in  as  much  as  admit; 
tedly  the  right  to  sue  bad  accrued  to  the  plaintiffs  more  thaii 
six  years  prior  to  the  institution  of  the  suit  it  would  be  barfed 
(6  T.  L.  J.7  foil.),  (2)  the  relief  prayed  for  by  way  of  modi; 
fication  of  the  Revenue  decision  on  the  strength  of  which  the 
pattah  was  issued  would  also  be  similarly  barred,  (3)  but 
since  there  was  a  prayer  in  the  plaint  for  an  injunction,  the 
suit  oould  be  viewed  as  a  suit  for  declaration  of  title  and  for 
consequential  relief  by  way  of  injunction.  Such  a  suit  would 
be  governed  by  the  residuary  Art,  1.00  (Art.  109  N,  R.),  the 

n 
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period  of  limitation  being  six  years  from  the  time  when  the 
right  to  sue  accrued.  The  plaint  stated  that  the  defendants 
persisted  in  their  insistence  to  the  plaintiffs’  demand  for  a 
proper  demarcation  of  the  property.  So  it  was  a  case  of 
continuing  wrong  independent  of  contract  in  respect  of  which 
a  fresh  period  of  limitation  began  to  run  at  every  moment  of 
the  time  during  which  the  wrong  continued,  as  laid  down  in 
Sec.  23  of  the  Limitation  Regulation  fSeo.  24  N,  R).  The 
suit  could  not,  therefore,  be  held  to  be  barred.  Even  if  in 
such  a  ease  the  plaint  did  not  contain  a  prayer  tor  consequen- 
tial  relief,  the  plaintiff  could  in  appeal  be  allowed  to  amend 
the  plaint  by  the  addition  of  a  prayer  for  injunction,  in  as 
much  as  the  amendment  was  a  mere  matter  of  form  not 
affecting  the  merits  of  the  claim  or  transforming  the  nature  of 
the  suit. 

(>.«)  .Suit  for  return  of  jewel. 

Nilacanhui  Sankarun  v,  Kaiulitn  Paramesimran.  5  T.  L.  J. 
445. 

(See  Art.  37  supra). 

(p)  Suit  to  set  aside  the  decree  and  the  sale  proceedings- Star¬ 
ting  point  of  limitation. 

Vamthan  Aiyappan  v.  Narayanan  Varathan.  6  T.  L.  J.  351 
The  plaintiffs,  three  in  number,  of  whom  the  second  and 
the  third  plaintiffs  were  minors  on  the  date  of  suit,  were  the 
sons  of  the  1st  defendant  and  the  plaint  properties  belonged  to 
the  grand-father  of  the  plaintiffs  and  had  after  his  death 
become  ancestral  property  to  which  the  plaintiffs  and  the  1st 
defendant  were  equally  entitled.  The  1st  defendant  without 
Consideration  and  family  necessity  and  without  the  knowledge 
and  consent  of  the  plaintiffs  executed  a  hypothecation  in  res¬ 
pect  of  the  plaint  and  some  other  items  of  properties  belong¬ 
ing  to  him.  The  creditor  sued  the  1st  defendant  and  obtained 
a  decree  on  19-4-1078.  One  of  the  items  of  properties  covered 
by  the  decree  was  sold  in  Court  auction  in  1088.  The  plaintiffs 
sued  in  1088  for  a  declaration  that  the  Court  sale  of  the  plaint 
property  would  not  bind  their  interests  thereon,  and  for  set¬ 
ting  aside  the  decree  and  sale  as  fraudulent.  Held  that  as 
regards  item  1  the  suit  being  for  a  judicial  declaration  of  the 
plaintiffs’  title,  the  period  of  limitation  applicable  thereto  was 
6  years  under  the  residuary  Art.  100  (Art,  109  N,  R.)  and  the 
right  to  sue  accrued  from  the  date  of  the  decree  or  from  the 
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date  of  the  Court  sale.  The  decree  was  the  first  invasion  of 
the  plaintiffs’  right  and  the  plaintiffs  could  have  sued  then  for 
a  declaration  of  their  title.  But  the  Court  sale  was  to  be 
regarded  as  afresh  and  a  greater  invasion  of  the  plaintiffs' 
right  so  as  to  give  afresh  cause  of  action  for  a  declaration 
of  their  right.  The  fact,  therefore,  that  a  suit  based  on  the 
first  cause  of  action  was  barred  by  limitation  did  not  operate 
so  as  to  preclude  the  plaintiffs  from  availing  themselves  of 
the  right  which  they  obtained  by  virtue  of  the  Court  sale.  In 
the  present  case  the  cause  of  action  on  the  date  of  the  suit  was 
barred,  the  decree  having  been  passed  more  than  six  years  1 
before  the  institution  of  the  suit  but  the  suit  was  held  to  be 
maintainable  as  it  was  brought  within  six  years  of  the  date  of 
the  Court  sale  which  gave  the  plaintiffs  a  fresh  starting 
point  of  limitation. 

As  regards  the  other  plaint  items  2  and  3  which  were  not 
sold,  the  cause  of  action  arose  on  the  date  of  the  decree  and 
that  though  1st  plaintiff’s  suit  in  respect  thereof  was  barred, 
he  having  attained  majority  in  1084,  the  right  of  the  plaintiffs 
was  not  barred  as  2  and  3  plaintiffs  were  still  minors  and 
1st  plaintiff  not  being  the  head  of  the  co-parcenery  when 
he  attained  majority,  c.ould  not  have  given  a  valid  discharge 
of  the  claim  under  the  provisions  of  See.  9  (Sec.  8  N.  jRJ  of 
the  Limitation  Regulation  so  as  to  bind  his  minor  brothers, 
(24  T.  L.  R.  241  foil.). 

(q)  Suit  for  declaration  of  title  to  the  property  in  plaintiff’s  possession, 

Raman  Neelakantan  v.  Vastidevan  Vishnu  Namhouri 
S.  D.  Ill  98. 

(See  Art.  83  supra). 

(t)  Suit  by  guardian  for  recovery  of  money  expended  on  behalf  of  minor. 

Narayanan  Vasudevan  Bhattatlieri  v.  Sreekandhan  Naraya¬ 
nan.  11  T.  L.  R.  173, 

Plaintiff  sued  to  recover  from  the  defendant  money  expended 
by  him  on  account  of  the  defendant  when  the  defendant 
was  a  minor  under  the  guardianship  of  the  plaintiff.  Held 
that  the  plaintiffs  cause  of  action  accrued  from  the  date  of  the 
termination  of  the  guardianship  and  that  the  suit  was  governed 
by  Art.  100  (Art.  109  N,  R.)  of  the  Limitation  Regulation. 

The  cause  of  action  in  such  suits  must  be  fixed  according  to 
ffye  principle  recognised  in  suits  between  principals  aqd 
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agents.  Just  as  a  principal  may  sue  his  agent  when  the 
agency  has  terminated,  the  guardian  may  sue  his  ward  when 
his  guardian-ship  has  been  brought  to  an  end  or  his  ward  is 
capable  of  defending  himself  in  a  Court  of  law.  Art.  46  (A.rt, 
49  N.  E.)  has  no  application  to  such  cases.  (See  Art.  49  supra), 
is)  Suit  for  damages. 

Kahamma  Leh&lmi  v,  V.  Nacjamiah.  10  T.  L.  E.  178, 

Held  that  a  claim  for  damages  preferred  within  six  years 
of  the  accrual  of  the  cause  of  action  was  not  barred,  it  not  be¬ 
ing  for  pecuniary  penalties  or  for  forfeiture  for  the  breach  of 
any  law  or  Eegulation. 

N.B.  The  suit  was  decided  under  Sec.  2  cl.  (10)  of  Regula¬ 
tion  III  of  1040.  4 

(t)  Suit  against  vakil  for  damages  for  not  executing  decree.- 

Rengu  Rao  Ramamdlia  Rao  v,  5.  Dhcirmaraja  Aiyen. 

8  T.  L.  R.  89. 

Held  that  the  limitation  for  an  action  against  a  vakil  for 
damages  for  his  negligence  to  execute  the  decree  passed  in 
plaintiffs  favour  was  six  years  under  the  old  Limitation 
Eegulation  (III  of  1040)  and  that  the  prescribed  period  of 
limitation  ran  from  the  date  on  which  the  decree  which  the 
vakil  undertook  to  execute  became  barred  by  his  negligence. 

N.B.  This  case  was  decided  under  clause  10  of  Sec.  2  of 
Eegulation  III  of  1040. 

(nj  I  njury  to  immovable  property— claim  for  damages. 

Thomman  Vcirki  v.  Mathan  Pathrose  Kathanar.  6  T.L.R.  126. 

Plaintiff  sued  to  recover  damages  for  injury  done  to  the 
compound  wall  of  the  plaintiff’s  property  after  the  expiration 
of  one  year  from  the  date  of  the  destruction  ot  the  wall.  Held 
that  if  the  injury  caused  was  to  movable  property,  the  claim 
was  barred  as  only  one  year’s  limitation  applied  to  such  cases 
under  clause  (2)  Sec.  2  of  the  old  Eegulation  III  of  1040, 
but  if  otherwise,  i,e.,  if  the  injury  was  caused  to  immovable 
property  the  claim  could  not  be  barred  in  as  much  as  it  was 
preferred  within  six  years  from  the  date  of  the  commission  of 
the  tortious  act,  (clause  10  of  Sec.  2  of  the  old  Regulation  III 
of  1040.).  Held  also  that  the  wall  was  itnmovable  property 
since  it  could  not  change  its  ,  position  without  changing  its 
name  and  shape,  i.  e,,  without  actual-cjemolition  and  (he 

i  . ■'  . . . 


Reg.  VI  of  1 1  00  (teayanoo.be  limitation  regulation)  401 

Art.  109.] 

period  of  limitation  for  suits  of  this  nature  was  six  years 
from  the  date  of  the  .cause  of  action.  '  : 

N.B.  This  is  no  good  law  now. 

(v)  Suit  for  declaration  of  title  and  possession, 

(i)  Kumaran  Velayudhav  v.  Kumnmn  Vdayvdhan. 

10  T,  L.  J.  321. 

It  is  a  well  established  rule  that  suits  for  declaration  of  title 
and  possession  are  governed  by  Art.  100  (Art.  109  JT.  E.)  of  the 
Limitation  Regulation.  Held  also  that  the  mere  execution 
and  registration  of  a  document  as  between  strangers  will  not 
cast  such  a  cloud  on  the  title  of  the  real  owner  as  will  justify 
him  in  bringing  a  suit  to  declare  his  title  and  possession. 

(ii)  Myavwa  Ula/iannan  v.  Ulahannan  Eli  35  T.  L.  R.  41“ 
9T.L.  J.  41  F.B. 

Certain  lands  belonging  to  the  family  of  plaintiff  and  defend¬ 
ants  1  to  3  had  been  mortgaged  to  5th  defendant  who  afterwards 
in  execution  of  a  simple  money  decree  obtained  against  the  2nd 
defendant  got  the  equity  of  redemption  sold  through  Court 
and  purchased  it  himself  in  1082.  He  assigned  it  on  28-7-1088 
to  the  1st  defendant  who  on  the  same  day  executed  a  deed  of 
hypothecation  in  favour  of  the  4th  defendant.  In  1089  more 
than  six  years  after  the  Court  sale  the  plaintiff  sued  for  a  de¬ 
claration  that  neither  the  Court  sale  nor  the  transfer  to  the 
1st  defendant  nor  the  hypothecation  to  the  -  4th  defendant 
affected  plaintiff’s  half  share  in  the  equity  of  redemption. 
Held  that  suits  for  declaration  of  title  merely  to  immovable 
property  are  governed  by  Art.  100  (Art.  109  N.R.)  of  the  Limit¬ 
ation  Regulation,  the  starting  point  of  limitation  to  be  dated 
from  the  time  when  the  plaintiff  becomes  aware  of  the  facts 
which  confer  on  him  the  right  to  sue.  In  the  case  of  suits  for 
merely  declaratory  decrees  knowledge  of  the  circumstances 
which  confer  on  the  plaintiff  a  right  to  sue  is  an  essential  part 
of  his  cause  of  action.  Art.  121  (Art,  132  N.  R.)  is  inapplicable 
to  such  suits  as  they  are  not  for  the  recovery  of  the  im¬ 
movable  property.  Sec.  23  (Sec.  24  NT.  R.)  of  the  Limitation 
Regulation  has  also  no  application  to  the  case  as  the  acts  of 
the  defendants  do  not  constitute  a  “wrong”  much  less  a  “con¬ 
tinuing  wrong”  within  the  meaning  of  Sec.  23.  (33  T.R.R.  277 
and  8  T.  L.  J.  295 -roll). 
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B.  Article  not  applicable, 

fa)  Suit  by  reversioner  to  set  aside  sale  by  widow  as  his  guardian. 

Pandara  Nadan  And i  Nadan  v.  .Esaki  Pillai  Palavesamuthu, 
11T.L.  J.  505. 

p  and  S  were  two  divided  brothers  governed  by  the  Hindu 
law.  Plaintiff  was  the  son  of  P.  S  left  among  others  a  son 
named  A  who  it  was  alleged  by  the  plaintiff  died  in  1090. 
During  the  minority  of  A,  bis  mother,  the  1st  defendant,  exe- 
cuted  as  his  guardian  a  sale  deed  on  the  I4tb  Mausi  1079  in 
favour  of  the  2nd  defendant.  On  the  allegation  that  the  sale 
was  injurious  to  the  interest  of  the  deceased  A,  the  plaintiff, 
as  the  reversionary  heir  after  the  1st  defendant,  brought  the 
suit  to  set  aside  the  sale  deed  and  for  further  reliefs.  Held 
that  under  the  Limitation  Regulation  A  himself  had  only 
three  years’  time  from  the  attainment  of  majority  for  a  suit  to 
set  aside  a  sale  by  his  guardian.  If  he  had  died  during  minor¬ 
ity,  his  legal  representative  might  sue  within  three  years  of 
the  death.  In  this  case  as  it  was  found  on  evidence  that  A 
died  after  attaining  majority,  the  plaintiff  could  not  come  un¬ 
der  Sec.  7  (Sec.  6  N.  R.)  of  the  Limitation  Regulation.  The 
presumptive  reversioner  could  not  be  allowed  a  longer  period 
than  what  the  minor  himself  would  have,  under  Sec.  7  arid  the 
suit  brought  more  than  three  years  after  A  attained  majority 
was  barred.  Held  also  that  Art.  100  (Art.  109  N.R.)  would  not 
apply. 

(h)  Suit  for  recovery  of  Nangudama  dues. 

Kanakku  Perumal  Pillai  Shanmukham  Pillai  v.  LekshmiPillai 

11.  T.  L.  J.  42. 

A  suit  by  a  childless  Nanjanad  Vellala  woman  to  recover 
from  her  deceased  husband’s  property  the  Nangudama  due 
to  her  is  governed  by  Art.  109  (Art.  119  N.R)  and  Hot  by  Art. 
lOOfArt.  109  N.  R.)  (See  Art.  119  infra). 

(e )  Suit  for  recovery  of  Ukanthudama  dues, 

Kanakku,  Kumara  Pillai  Maruthanayogam  Pillai  v.  Ka,nakkn 
T/iambi  Sivaraman  Pillai  Mandhunayagam  Pillai.  11  T.  L.  J. 
36. 

A  suit  for  recovery  of  Hkanthudama  dues  by  the  sons  of  a 
deceased  Nanjanad  Vellala  father  is  governed  by  the  twelve 
years’  rule  under  Art.  109  (Art,  119  N.R.)  and  not  by  Art.  10Q 
(Art,  109  ffLR.),  (See  Art.  119  infra), 
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(d)  Suit  by  reversioner  to  set  aside  mortgage  by  a  widow  and  for  recovery 

of  his  share. 

Krishna  lyen  Narayana  lyen  v.  Krishna  lyen  Ananthasiva 
Ii/en.  4  T.  L.  J,  229. 

One  V  mortgaged  his  property  in  1048  for  a  term  of  36 
years.  He  died  childless  in  1065.  His  widow  sold  the  equity 
of  redemption  in  1070  and  she  died  in  1077.  Plaintiff,  a 
divided  brother  of  V,  sued  in  1084  as  reversioner  for  redemp¬ 
tion  of  his  one-third  share  in  the  property  after  setting  aside 
the  sale  as  not  binding  on  him.  Held  that  the  suit  was  go¬ 
verned  by  Art.  121  (Art.  132  N.  E.)  and  it  was  within  time. 
The  suit  even  if  it  related  only  to  the  equity  of  redemp" 
tion  and  not  to  possession  of  property  would  fall  within  Art. 
121,  as  such  a  suit  was  one  for  possession  of  an  interest  in 
immovable  property  under  that  Article  and  that  the  suit 
having  been  brought  within  twelve  years  of  the  death  of  the 
widow  was  within  time. 

The  term  immovable  property  is  wide  enough  to  include 
incorporeal  rights.  A  suit  for  possession  of  an  equity  of  redemp¬ 
tion  may  be  included  within  the  category  of  suits  for  possession 
of  immovable  property  under  Art.  118  (Art.  129  H.  R.).  A  rt.  100 
(Art.  109  N.  R.)  has  no  application  to  the  case.  The  residuary 
Article  100  can  be  applied  only  in  case  of  suits  for  which  no 
other  provision  is  made  in  the  Schedule  of  the  Limitation 
Regulation.  Art.  118  expressly  provides  for  suits  for  posses¬ 
sion  of  immovable  properties  by  Hindu  reversioners  entitled 
to  possession  on  the  death  of  a  female  and  Art.  121  for  suits 
for  possession  of  immovable  property  or  any  interest  therin 
not  otherwise  specially  provided  for.  Unless,  therefore,  the 
present  suit  cannot  be  said  to  be  one  for  possession  of  im¬ 
movable  property  or  any  interest  therein,  it  is  oovered  by  one 
or  the  other  of  those  two  Articles. 

If  Art.  118  applied  to  the  suit,  it  was  clearly  witbin  time  as 
it  was  brought  less  than  twelve  years  after  the  death  of  the 
widow,  and  if  Art.  121  applied  the  suit  was  also  within  time 
unless  it  could  be  said  (and  it  was  on  the  defendant  to  prove 
it)  that  possession  of  the  defendant  became  adverse  more  than 
twelve  years  prior  to  the  suit. 
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O)  Suit  by  Head  o£  a  Matom  to  redeem  a  Ravotti  or  redeemable  OttI  which 
was  subsequently  converted  by  his  predecessor  into  an  irredeem' 
able  Otti. 

Kottola  Adtthiri  Goviuda  Dana  Brahmananda  Theertluir 
(Swamiyar  of  Munchira  Matom )  v.  Sankaran  Bhaskaran  Nam- 
boori.  29  T.  L.  R.  50  =  3  T.  L.  ,T.  229  F.  B. 

The  Head  Swamiyar  of  a  Matom  executed  at  first  a  liudotti 
alias  Ura-otU  (a  redeemable  mortgage)  in  respect  of  some 
jenrnom  property  belonging  to  the  Matom  and  afterwards  re¬ 
newed  the  deed  by  executing  au  irredeemable  kanom  deed. 
His  successor  in  office  brought  a  suit  for  redeeming  the  original 
Ravotti,  ignoring  the  subsequent  kanom  deed  and  it  was 
contended  on  behalf  of  the  kanomdar  that  as  the  suit  was 
brought  six  years  after  the  execution  of  the  kanom  deed,  the 
plaintiff’s  right  to  impeach  it  was  barred  under  Art.  100  (Art. 
109  N.  R,)  and  that  so  long  as  the  kanom  deed  remained  valid 
plaintiff  was  not  entitled  to  redeem  the  original  mortgage. 
Held  that  the  suit  was  governed  by  Art.  121  (Art.  132  N.  R  ) 
and  not  by  Art.  100.  The  avoidance  of  the  kanom  deed  was  un¬ 
necessary  as  plaintiff  did  not  claim  through  the  executant  of 
the  kanom  deed  but  in  his  own  right  as  the  representative 
of  the  Matom.  The  suit  was  analagous  to  that  by  a  Tarwad 
seeking  to  recover  on  a  mortgage,  ignoring  a  later  unauthor¬ 
ised  sale  by  the  Karanavan,  in  which  case,  if  possession 
had  not  been  held  adversely  for  twelve  years  under  the  sale, 
there  could  be  no  doubt  that  the  Tarwad  could  rocover  the 
property  on  the  footing  of  the  mortgage. 

(J )  Suit  by  reversioner  to  set  aside  alienation  by  a  widow. 

Seetha  Bhai  v.  Ponnappu  Pdlai  Lakshmana  Pillai.  1  T.  L  .  <T. 
348  F.  B. 

S.  died  in  Adi  1048  leaving  a  widow  and  two  daughters,  1st 
plaintiff,  the  mother  of  the  2nd  plaintiff,  and  another,  the 
deceased  mother  of  the  3rd  plaintiff.  A  year  after  his  death 
the  widow  sold  his  properties.  In  Dhanu  1070  the  widow  died 
leaving  a  will  by  which  the  1st  and  2nd  plaintiffs,  her  daughter 
and  daughter’s  son,  as  well  as  the  third  plaintiff,  her  deceased 
daughter’s  son,  got  all  her  effects.  Eleven  years  and  eleven 
months  and  28  days  after  the  widow’s  death,  and  nearly  34 
years  after  the  alienation  the  plaintiffs  sued  to  set  aside  the 
sales  as  not  binding  on  them  and  to  recover  the  properties  for 
the  1st  plaintiff,  Held  that  the  suit  for  declaration  was  barred, 
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The  1st  plaintiff,  the  daughter,  ought  to  have  sued  within 
twelve  years  of  the  date  of  alienation.  A  suit,  by  the  immedi* 
ate  reversioner  for  a  declaration  that  an  alienation  made  by  a 
Hindu  widow  was  invalid  beyond  the  widow’s  life  time  should 
be  brought  within  twelve  years  of  the  date  of  such  alienation 
under  Art.  103  (Art.  113  N.  RJ  of  the  Limitation  Regulation. 
As  for  plaintiffs  2  and  3,  the  daughter’s  sons,  their  suit  would 
be  barred  under  the  general  Article  100  (Art.  109  H.  R). 

A  suit  by  a  remote  reversioner  is  governed  by  the  residuary 
Art.  100.  and  the  limitation  for  such  a  suit  is  six  years  from 
the  date  of  accrual  of  the  cause  of  action,  and  such  a  cause  of 
action,  accrues  from  the  date  of  alienation  when  those 
nearer  in  succession  have  either  only  a  female’s  estate  or  have 
by  their  conduct  precluded  themselves  trom  questioning 
the  alienation. 

(g)  Suit  for  damages  for  breach  of  implied  covenant. 

Kesavnn  Velayutfhun  v.  Raman  Kutti,  1  T.  L.  J.  12. 

A  suit  for  damages  for  breach  of  implied  covenant  of  title 
implied  by  law  in  a  melottideed  executed  by  the  deiendanito 
the  plaintiff  is  governed  by  Art.  96  (Art.  104  N.  R.)  and  not  by 
Art.  100  (Art.  109  N.  R.).  (See  Art.  104  supra ) 

(h>  Suit  for  excess  paddy  paid  under  protest  to  the  Sircar  as  trustees  of 

Devaswom. 

The  Dewan  of  Travancore  v,  Knshnan  Easwaran. 

22T.L.  R.54. 

A  suit  for  recovery  of  excess  paddy  paid  to  the  sirkar  as 
trustees  of  a  llevaswotn  under  protestis  governed  by  Art. 
47  (Art.  50  N.  R.)  or  Art.  100  (Art.  10.9  N.  RJ.  See  Arts.  13 
and  50  supra. 

(j;  Suit  for.  recovery  of  paddy  lent  under  a  band  to  be  repaid  on  dentand. 

Thanuvan  Subramwim  h/en.  v.  Xshethrapalan  Atakunperu* 
mal.  10  T.  L.  R.  89  F.  B. 

(See  Art.  103  supra). 

INDIAN  CASE  LAW. 

(a)  Applicability  of  article. 

(1)  The  residuary  Article  applies  whenever  a  specific  Article 
in  all  its  bearings  is  not  applicable.  This  Article  is  often 
spoken  as  the  “omnibus  Article”;  41.1.0,581;  40  M.  1040 
F.  B;  21  0.  157  P.  G. ; 65.  I.  O.  959  (961). 
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[Art.  rob. 

(2)  A  suit  for  declaration  of  right  to  movables  properties  is 
governed  by  this  Article.  26  M.  410  ;  21  C.  157  P,  C. 

(3)  A  suit  for  declaration  that  plaintiff  was  the  deceased’s 
daughter  is  governed  by  this  Article.  15  B.  422. 

(4)  A  suit  to  declare  that  the  defendant  is  not  the  son  of  a 
particular  person  is  governed  by  Art.  120  (109  1ST.  R )  54. 
I.  C,  300, 

(5)  A  suit  for  injunction  comes  within  the  residuary  Article 
120  (Art.  .109  N.  R.).  13.  M.  445  ;  20  M.  398  ;  45.  I.  O.  592  :  60. 
I.  O.  20. 

(6)  A  suit  against  executor  or  administrator  for  accounts 
is  governed  by  this  Article.  13  C.  W.  N.  557 ;  19  M.  425;  32 
B.  364  ;  45.  I.  C.  182  ;  36  M.  L.  J.  184. 

(7)  A  suit  in  respect  of  public  charities  (Sec.  92  C.  P.  C. 
=  Secs  7l  and  72  of  our  code)  is  governed  by  this  Article.  24. 
I.  C.  369. 

(8)  A  suit  to  remove  a  person  from  office  is  governed  by 
this  Article.  40.  I.  C.  627. 

(9)  A  suit  bv  one  co-sharer  against  another  for  a  share 
of  the  rent  collected  by  the  latter  (the  rent  being  due  in 
respect  of  lands  held  by  the  co-sharers  jointly)  is  within  Art. 
120  (Art.  109N.R.).  66. 1.  C.  876. 

(10)  This  Article  (120) governs  interpleader  suits  also.  (Sec. 
88  G.  P.  O.  -  Sec.  6.8  of  our  code).  1.  C.  L.  J.  73. 

(It)  This  Article  would  not  apply  unless  the  Court  is  satis¬ 
fied  that  there  is  no  other  Article  in  the  Act  specifically  applic¬ 
able  to  the  particular  suit.  3  C.  W.  N.  464  F.B.;  21  0, 157  P.C.; 
24  A.  17  P.  C.;  32  C.  527  F.  B. 

(12)  A  suit  not  for  enforcing  any  right  of  pre-emption 
against  the .  vendee;  but  for  establishing  the  superiority 
of  the  right  of  one  rival  pfe-emptor  over  tha't  of  another  is 
go Vethed  by  this  Article.  7  A.  167. 

(13)  A  suit  for  declaration  of  title  to  immovable  property 
finder  an  attachment  under  Sec.  146  Criminal  Procedure  Code 
(SeC.  129  of  our  code)  and  for  profits  therefrom  is  governed  by 
this  Article.  26  M.  4'10. 

(14)  A  suit  for  declaration  that  defefndaiit  purchased  certain 
pMp&rty  henarhee  for  plaintiff  is  governed  by  this  Article 
S&C.4ft. 
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(15)  A,suitby  an  attaching,  creditor  for  declaration  t^at  a 
certain  decree  is  collusive  and  not  binding  on  him  and  that  he 
is  entitled  to  sell  certain  property  attached  by  him  in  execution 
of  his  decree  is  governed  by  this  Article.  13  C.  L.  R.  139. 

(16)  A  suit  for  injunction  under  Sec.  54  of  the  Specific 
Relief  Act,  not  being  specially  provided  elsewhere  in  this 
Limitation  Act,  is  governed  by  this  Article.  13.  M.  445  ; 
26  A  391. 

(17)  A  suit  by  purchaser  at  execution  sale  for  reoovery  of 
money  paid  by  him  for  the  purchase,  on  the  ground  of  want  of 
title  in  the  judgment-debtor  is  governed  ‘by  this  Article. 
16  M.  361. 

lb)  Accrual  of  right  to  sue. 

(1)  The  words  “  fight  to  sue”  ordinarily  mean  right  to 
seek  relief  by  means  of  legal  procedure.  26  B.  597.  . 

(2)  The  expression  “  cause  of  action  ”  in  a  comprehensive 
sense  includes  “ the  right  to  sue”.  It  comprises  the  entire 
set  pf  facts  that  gives  rise  to  an  enforceable  claim,  that  is, 
the  right  and  its  infringement.  In  a  limited  sense,  the  ex¬ 
pression  refers  only  to  facts  constituting  the  infringement  of 
the  right.  22  0.  833,  (839  ;  840). 

(3)  The  “  right  to  sue  ”  accrues  when  the  fiual  act  of  the 
series  which  constitute  a  oause  of  action  is  done  or  happens. 
18  A.  131. 

(4)  There  must  be  a  cause  of  action  against  the  person 

is  sued.  A  complete  right  to  sue  the  actual  holder  of  goods 
for  conversion  may  not  accrue  until  he  refuses  to  return  thecfe 
on  demand,  although  a  right  to  sue  the  owner’s  son  who  had 
fraudulently  taken  the  goods  and  deposited  them  with  such 
holder  as  his  own  property,  have  already  accrued.  1  Q.  B. 
468. 

(e)  Suit  against  son  of  a  pleader  for  money  paid  to  pleader. 

A  suit  against  the  son  or  other  representative  of  a  pleader 
or  agent  (after  his  death)  to  recaver  monies  received  by  the 
pleader  or  agent  on  behalf  of  his  client  is  governed  by  this 
Article.  25  A.  55. 

(d)  Suit  under  O.  SI  r.  93  <?.  V.  O. 

A  suit  under  Sec.  315  C.  P.  C.  (0.  21.  r.  93  C.  P.  C.,  1908  - 
0.  21.  r.  90  of  our  code),  to  recover  the  purchase  money  paid 

the  auction  purchaser  at  an  execution  sale,  on  the  ground 
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that  the  judgment-debtor  had  no  saleable  interest  in  the  pro¬ 
perty,  is  governed  by  this  Article.  16  M.  361. 

PART  VII— TWELVE  YEARS. 

110.  Upon  a  judg-  Twelve  years.  The  date  of  the  judg¬ 
ment  obtained  ment  or  recognis- 

inTravancore,  or  ance. 

a  recognisance. 

(NOTES). 


Article  compared. 

There  is  no  corresponding  provision  in  the  old  Regulation. 
This  Article  corresponds  with  Article  122  of  the  Indian  Limit¬ 
ation  Act.  Article  106  deals  with  foreign  judgments. 

"  Recognisance-bonds  are  usually  taken  from  complainants, 
witnesses,  accused  persons,  and  their  sureties,  under  the 
Criminal  Procedure  Code. 

Article  110  does  not  assume  that  in  every  case  a  suit  lies 
upon  a  judgment  obtained  in  TravanCore.  It  only  prescribes 
a  period  of  limitation  for  such  suits  when  maintainable. 

INDIAN  CASE  LAW. 

An  order  of  an  Insolvency  Co  nrt,  if  judgment. 

An  order  of  an  Insolvency  Court  is  a  judgment  within  the 
meaning  of  this  Article.  33.  C.  560. 

111.  Fora  legacy  or  Twelve  years.  When  ■  the  legacy  or 
for  a  share  of  a  share  becomes  .pay- 

re  si  d«  e  be-  able  or  deliverable. 

•  queathed  by  a 
testator,  or  for 
■a  distributive 
■  share  of  the  , 
property  of  an 
intestate. 

(  NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  101  of  the  old  Regulation 
at]t|  Art.  123  of  the  Indian  Limitation  Act,  Art.  Ill  hqs  no 
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application  to  cases  where  during  the  life  time  of  the  deceased 
testator  or  intestate  time  has  already  begun  to  run  against 
him.  For  instance,  if  the  father  has  been  in  possession  and  a 
stranger  enters  upon  the  property  during  the  life  time  of  the 
father  and  the  father  dies  subsequently  time  will  run  against 
•the  son-  from  the  date  of  occupation  by  the  stranger. 

TRAVANCORE  CASE  RAW, 

A.  Article  applicable, 

(a)  Sait  by  plaintiff  to  recover  his  share  in  ins  father’s  property, 

Knritvila  Kuruvila  v.  Agasfi  Souriar  Kathanar.  13  T.  L.  R. 
187. 

Plaintiff  and  defendant  are  brothers  of  a  deceased  Syrian 
Kathanar.  The  Kathanar  sometime  before  his  death  executed 
a  document  dividing  his  property,  movable  and  immovable 
among  his  brothers.  The  document  directed  that  the  assets 
of  the  deceased  should  be  divided  a  year  after  his  death.  The 
plaintiff  not  having  been  given  his  share,  sued  to  recover  it 
from  defendant  who  was  alleged  to  have  taken  possession  of 
■  the  Kathanar’s  properties  after  his  death.  Held  that  the  suit 
was  governed  by  Art.  101  (Art.  Ill  N.  R),  according  to  which 
the  plaintiff  had  twelve  years  from  the  date  in  which  he  should 
have  received  his  share  under  the  document. 

(h)  Suit  by  a  Syrian  Christian  for  partition  of  ancestral  property. 

Pylo  Agasti  v.  My  Verghew.  13  T.  L.  R.  163. 

A  suit  brought  by  a  Syrian  Christian  for  partition  of  ances¬ 
tral  property  in  a  case  in  which  he  has  no  possession  or  enjoy¬ 
ment  of  such  property  is  governed  by  Art.  lOl  (Art.  Ill  N.  RJ 
of  the  Limitation  Regulation  and  the  period  of  limitation  can 
be  counted  only  from  the  date  of  the  death  of  the  ancestor, 
when  the  plaintiff’s  right  to  claim  partition  in  virtue  of  his 
inheritance  accrues.  As  the  plaintiff  has  failed  to  satisfy  that 
he  and  the  defendant  are  in  joint  possession  and  enjoyment  of 
the  plaint  property  within  the  twelve  years  preceding  the  date 
of  the  plaint  he  has  to  be  non-suited, 
fc)  Suit  by  Muhammadan  woman— mother  and  daughter— for  thejrecovery 

of  their  shares  in  the  ancestral  property. 

Kami7iaih.it  Kunjummal  v.  Vava  Kochukunju.  11  T.  L.  R. 
125.  . 

The  plaintiffs,  two  Muhammadan  women,  mother  and 
daughter,  sued  for  the  recoyery  of  thejr  shapes  ip  ancestraj 
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property.  The  defendants  inter  alia  contended  that  the  suit 
was  barred  under  Art.  101  (Art;  111  N.  R.).  Held  that  the  suit 
was  governed  by  Art.  101  last  part.,  and  that  the  period  of 
limitation  should  be  counted  from  the  dates  on  which  their 
shares  became  deliverable  to  them  or  their  right  to  recover 
their  shares  accrued  under  Art.  101.  Art.  105  (Art.  115  N.R,). 
had  no  application  as  the  words  “joint  family  property  ”  used 
in  Art.  105  oould  not  point  to  property  owned  by  Muham¬ 
madans  claiming  descent  from  a  oommon  ancestor  or  ances¬ 
tress  and  undivided  among  themselves.  Art.  105  presupposes 
the  existence  of  joint  family  properties.  To  bring  the  case 
under  this  Article  it  must  be  oiearly  shown  that  the  family 
was  joint  and  that  the  properties  in  suit  were  the  properties 
of  that  joint  family.  But  the  Muhammadan  law  recognises 
no  joint  family. 

( fl)  Suit  by  a  Muhammadan  lady  to  recover  her  share  In  the  property  ot 

her  father. 

Chekutty  Vata/can  Asiya  v.  Chekutty  Vatakan  Ahammaf.hu. 
5  T.  L.  R.  14. 

The  plaintiff,  a  Muhammadan  lady,  sought  to  recover  one- 
seventh  share  in  the  property,  of  her  father  and  to  set  aside 
the  alienation  thereof  made  by  her  brothers  (1st  and,  3rd 
defendants)  to  other  defendants.  In  the  plaint  it  was  alleged 
that  she  and  her  brother  had  been  in  joint  possession  and 
enjoyment  of  the  property  in  disputed  Held  that  enjoyment  of 
property  was  tantamount  to  receiving  maintenance  from  the 
estate,  and  that,  where  there  was  such  enjoyment,  the  limit¬ 
ation  prescribed  in  clause  (8)  of  Section  2  (Regulation  III  of 
1040),  i.  e.,  twelve  years  began  to  run  only  from  the  date  on 
which  it  ceased, 

[N.  B.  This  case  was  decided  under  the  old  Regulation 
(III  of  1040)]. 

B.  Article,  not  applicable. 

(a)  Inapplicability  of  the  article. 

Vava  Kunju  Abdul  Kunju  v.  Alchuthan  Aiyappan. 
22  T.  L.R.  107.  F.  g. 

■  field  that  Art.  101  (Art.  Ill  N.  R.)  is  not  intended  to  be 
applied  to  cases  where  the  estate  of  a  deceased  is  not  repre¬ 
sented  by  an  executor  or  administrator,  who  is  bound  to 
distribute  the  estate  i  that  Art.  101  has  nothing  to  do  \yith 
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-joint  possession  or  cessation  of  joint  possession.  Art.  105 
(Art.  115  N.  R.)  is  not  intended  to  apply  to  persons  not  fol¬ 
lowing  the  M'itakshara  or  Malabar  Hindu  joint  family  system. 
Art.  121  (Art.  132  N.  R.)  applies  to  the  'claim  of  a  sharer  in  the 
estate  of  a  Muhammadan  for  recovery  of  such  share,  all  the 
heirs  having  become  co-owners  of  the  properties  of  the 
deceased  owner  at  the  moment  of  his  death.  (11  T.  ti.  It.  125 
and  15  T.  L.  R.  83  over  ruled).  See  Art.  132  infra. 

(b)  Suit  by  a  Syrian  Christian  to  recover  his  share  of  the  undivided  fami¬ 
ly  properties. 

Thominan  Thomman  v.  Ittyavira  Varkki.  15  T.  L.  R.  83. 

Plaintiff,  a  Syrian  Christian,  was  the  defendant’s  nephew 
(brother’s  son).  He  sued  to  recover  half  a  share  of  undivided 
family  property  in  the  possession  of  the  defendant  claiming 
through  his  father  who  died  in  1061.  The  suit  was  filed 
within  twelve  years  of  his  father’s  death.  The  defendant 
contended  inter  alia  that  the  suit  was  barred  under  Art.  101 
(Art.  Ill  N.  RJ  which  prescribes  a  period  of  twelve  years  for  a 
suit  for  a  distributive  share  ot  the  property  of  an  intestate, 
Held  that  the  defendant  could  not  claim  the  benefit  of  Art.  101 
against  his  elder  brother  and  that  as  defendant’s  possession 
of  his  elder  brother’s  share  was  proved  to  have  been  as. 
manager  and  not  adverse  to  him,  plaintiff  could  sue  for  his 
share  within  twelve  years  of  the  death  of  his  father.  Art.  lOl 
applied  only  where  the  person  sued  represented  the  estate  of 
the  deceased  With  a  legal  obligation  to  distribute  the  share. 
The  Article  that  was  applicable  to  the  case  was  105 
(Art.  115  N.  R.)  which  applies  to  family  property  held  jointly 
and  not  necessarily  only  to  joint  family  property  held  by 
Hindus,  The  Christian  families  in  this  country  some  times 
hold  family  properties  jointly  and  the  language  of  Art.  105 
which  contains  no  restriction  of  the  term  “  joint  family  pro¬ 
perty  ”  may  be  fairly  and  properly  applied  to  such  cases. 

UNJREPORTED  CASE  LAW. 

Claim  to  Ukanthiidama. 

A.S.195  of  1080. 

The  period  of  limitation  for  a  claim  of  Ukahthudarna  is 
twelve  years  finder  Art.  101  (Art.  11.1  N.R.).  Even  though  the 
right  to  Ukanthudama  is  barred,  payment  may  be  made  with 
the  special  authority  of  the  other  members  of  the  family  just  as 
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aKaranavan  can  bind  the  Tarwad  by  acknowledging  a  barred 
debt  in  good  faith. 

INDIAN  CASE  LAW. 

(a)  Applicability  of  article. 

(1)  Article  123  CArt.  Ill  N.  K.)  is  very  general,  being 
applicable  to  movable  as  well  as  to  immovable  property. 
8  0.  788  (799) ;  22  B.  L.  R.  1429. 

(2)  This  Article  only  applies  to  suits  against  a  defendant 
who  is  legally  bound  to  distribute  the  estate  e.  g.,  an  executor 
or  administrator  and  not  to  a  suit  by  one  hoir  against  a 
co-heir.  15.  I.  C.  746  ;  34  M.  511  F.  B. 

(3)  This  Article  is  restricted  to  suits  whore  the  legacy  or 
share  is  sought  to  be  recovered  as  such  from  a  person  who 
lawfully  represents  the  estate  of  the  deceased  either  as 
executor,  administrator  or  otherwise,  and  who  is  bound  by  law 
as  such  representative  to  pay  or  deliver  the  legacy  or  share. 
14  B.  236;  12  M.  487;  16  M.  61  F.  B.;  34  M.  511  F.  B. ; 
29.  I.  0.  275  ;  41  C.  271. 

(b)  Share  of  a  residue. 

“  Share  of  a  residue  "  includes  a  suit  for  the  whole  residue. 
4  0.  455 ;  2  C.  45. 

fo)  Suit  by  Malabar  Tarwad. 

A  suit  by  six  divided  branches  of  sf  Malabar  Tarwad  against 
a  seventh  divided  branch,  for  their  shai-es  of  the  property 
which  had  belonged  to  an  eighth  branch,  which  became 
extinct,  is  governed  by  this  Article.  4  M.  L.  J.  43. 

112.  Ifor  possession  Twelve  years.  When  the  defendant 

of  an  hereditary  takes  possession  of 

'  office'  the  office  adversely 

to  the  plaintiff. 

Explanation.  —  An 
hereditary  office  is 
possessed  when  the 
profits  thereof  are 
usually  received,  or, 
(if  there  are  no  pro¬ 
fits)  when  the  duties 
thereof  are  usually 
performed, 


Article  compared. 

This  Article  is  the  same  as  Art.  102  of  the  old  Ee^t 
and  Art.  124  of  the  Indian  Limitation  Act. 

“Plaintiff'’  and  “defendant”  in  this  Article  include  per¬ 
sons  through  whom  a  plaintiff  or  defendant  derives  Ms  claim'. 
(See  definition  in  Sec.  2).  36  M.  L.  J.  93. 

INDIAN  CASE  LAW. 


(a)  The  question  to  be  considered  under  the  articlei 

The  question  to  be  considered  under  this  Article  is  not 
whether  the  plaintiff  was  in  possession  of  the  office  within 
twelve  years  preceding  the  suit,  but  whether  the  sdit  is 
brought  within  twelve  years  of  defendant's  adverse  possession . 


(b)  Kiglit  to  possession  of  property  barred,  right  to  office  is  barred, 

When  the  right  to  office  (whether  hereditary  or  non-here* 
ditary)  is  time-barred,  the  right  to  possession  of  property 
attached  thereto  is  lost  with  it,  as  the  latter  right  i.  e.,  to  the 
property,  is  merely  secondary  and  dependent  upon  the  right 
to  the  office.  23  M.  271  P.  C.  ;  35  M.  92;  26  M.  113; 
28  M.  197  ;  3. 1.  C.  419  ;  10. 1.  0.  573  ;  36  M.  418  ;  14.  I.  0.  168. 

N.  B.  In  the  10,  I.  C.  573  it  appears  to  have  been  held  that 
in  the  converse  case,  where  the  right  to  office  is  not  barred, 
the  right  to  propert/  attached  thereto  can  never  be  barred 
even  though  adverse  possession  in  respect  of  the  property  for 
over  twelve  years  be  established.  In  order  to  operate  as  a 
valid  bar  there  must  be  adverse  possession  of  the  office. 

113.  Suit  during  the  life  of  a  Twelve  ydafs.  The  date  of 
Hindu  or  Muhammadan  the  aliena- 

female  by  a  Hindu  or  tioti. 

Muhammadan  who,  if  the 
female  died  at  the  date 
of  instituting  the  suit, 
would  be  entitled  to  the 
possession  of  land,  to  have 
an  alienation  of  such  land 
made  by  the  female  de¬ 
clared  to  be  void  except 
for  her  life  or  until  her 
re-marriage. 
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(NOTES). 

General. 

Article  compared. 

...This  Article  is  tho  same  as  Art.  103  of  the  old  Regulation 
ahd  Art.  125  of  the  Indian  Limitation  A.ct. 

TRAVANCORE  CASE  LAW. 

[i0  Alienation  by  female  heirs  during  widows’ life  .time -suit  by  rever¬ 
sioners  to  set  aside. 

Villundran  Mariandran  v.  Kiuiiarasivamy  Nailtin  Suppiu/t 
Narlan.  36  T.  L.  R.  121. 

(See  Art.  109  supra). 

(i>)  Suit  by  reversioners  to  set  aside  alienation  by  a  widow. 

Sc’.otha.  Bind  v.  Ponappa  Pillai  Laksh ntana  Pillui.  1  T.  L,  J. 

348.  F.  B. 

(Sec  Art.  109  supra). 

IMDIAN  CASE  LAW. 

(a)  Scope  and  application  of  article, 

(1)  This  article  provides  for  the  case  of  a  reversioner  who 
seeks  to  challenge  the  alienation  made  by  a  Hindu  female  or 
other  limited  owner  (female).  50. 1.  C.  938, 

(2)  This  Article  applies  only  if  the  suit  is  brought  during 
the  life  time  of  the  alienating  female;  a  suit  not  so  brought 
Would  fall  under  Article  120  (Art.  109  N.  R),  22  A.  33  F.  B. ;  38 
M.  396. 

■>$)  The  shit  Contemplated  by  this  Article  is  not  a  suit  to 
set  aside,  but  to  declare  void  the  alienation.  3  M,.  L.  j.  335. 

(b)  Reversioner— omission  to  sue  Within  thfe  prescribed  period 

A  reversiuner  is  not  bound  to  sue  for  a  declaration  within 
the  period  prescribed  by  Art.  125  (Art.  113  K.  R.)  and  his 
Omission  to  bring  such  suit  does  not  preclude  him  from  taking 
advantage  of  Article  141  (Art.  129  N.R.).  42.  I.C.  540;  44  B.  742 
(^65);  43.  M.  541  P.  C. 

(t)  Alienation - what  amounts  to. 

The  “alienation"  in  this  Article  does  not  necessarily  mean 
an  alienation  for  value.  So  even  a  gift  by  a  female  would  come 
within  Art.  125  (Art.  113  N,  R.),  .  Alienation  includes  a  mort¬ 
gage,  6  C.  L.  J.  20.  A  release  is  .  an  alienation  within  the 
meaning  of  this  Article,  16. 1.  C,  547, 
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Id)  Right  of  existing  and  unborn  reversioners  to  set  aside  alien* 
atiou  of  widow,  when  barred. 

Where  a  suit  by  a  reversioner  to  set  aside  an  alienation  by 
a  Hindu  widow  is  a  representative  suit  on  behalf  of  all  her 
reversioners  then  existing  or  thereafter  to  be  born,  and  all  of 
them  have  but  a  single  cause  of  action,  which  arises  from  the 
date  of  alienation,  held  that  if  by  failing  to  sue  within  twelve 
years  allowed  by  Article  125  (Art.  113  N.  R.)  the  existing 
reversioners  become  barred  by  limitation  and  the  rever¬ 
sioners  thereafter  born  are  also  equally  barred.  41  M.  659  F.  B.; 
51. 1.  C.  171. 


(e)  Ijand— wliat  includes. 

For  the  purpose  of  this  Article,  “land"  must  be  taken  to  in¬ 
clude  an  interest  in  land.  63.  I.  C.  41. 

(1)  Suit  by  unboru  reversioner. 

An  unborn  reversioner’s  right  of  suit  accrues  on  his  birth 
and  so  he  may  sue  within  throe  years  of  his  attaining  major¬ 
ity.  22  A.  33. 

(g)  What  is  alienation  under  the  article  -adoption. 

Adoption,  though  it  transfers  succession,  is  not  alienation 
within  the  meaning  of  this  Article.  6  A.  W.  £T.  244. 


114.  By  a  Hindu  governed  by  T  welve  years.  When  the  in- 
the  law  of  the  Mitakshara  strum  ent 

or  by  a  member  of  a  Mala-  evidencing 

bar  tarwad,  to  set  aside  his  the  aliena- 

father’s  or  Karanavan’s  tion  is  regis- 

(as  the  ease  may  be)  alien-  tered,and, in 

ationof  ancestral  or  joint  case  or  oral 

property.  alienations, 

Explanation-. — The  words  whenposses- 

“father”and“Karanavan”  sion  is  taken 

in  this  Article  include  the  by  the  alie- 

manager  of  a  Makkatha-  nee- 

yam  .  undivided  Hindu 
family  or  of  a  Malabar 
tarwad  for  the  time  being. 

(NOTES).  % 


Article  compared. 

This  Article  is  the  same  as  Art.  104  of  the  old  Regulation. 
The  corresponding  Article  of  the  Indian  Limitation  4°t  is  126, 
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But  under  the  Indian  Act  the  period  of  limitation  rune  from 
the  moment  the  purchaser  takes  possession  of  what  is 
the  son’s  joint  share  of  the  family  property.  According  to  our 
Article  if  the  alienation  is  evidenced  by  a  registered  deed  the 
period  runs  from  the  day  when  the  instrument  is  registered. 
It  is  only  in  the  case  of  oral  alienations  that  limitation  under 
our  Article  runs  from  the  time  when  possession  is  taken  by 
the  alienee. 

TRAVANCORE  CASE  EAAV, 

A.  Article  applicable. 

(a)  Suit  by  junior  members  to  redeem  admitted  mortgage— avoidance  of 

subsequent  mortgage. 

Mytheen  Kvnju  Labba  Mohamed  Ku-nju  Labba  v.  Parmlhi 
Kunjupennu.  10  T.  L.  J.  432  F.  B. 

The  plaintiffs,  the  junior  members  of  a  Tarwad,  sued  for 
redemption  of  an  admitted  mortgage  under  which  possession 
passed  to  the  mortgagee  and  for  avoidance  of  a  subsequent, 
mortgage  and  a  sale  executed  to  the  mortgagee  by  the  data 
KAranavan  of  the  plaintiffs.  The  1st  defendant  pleaded  that 
the  suit  having  been  brought  more  than  twelve  years  after  the 
date  of  the  second  mortgage,  the  plaintiffs  are  bound  to  pay 
the  mortgage  money  secured  by  that  instrument  which  had 
become  valid  and  indefeasible  by  virtue  of  Art.  104  (Art.  114 
N.  R.)  of  the  Limitation  Regulation.  Held  that  where  the 
members  of  a  Tarwad,  for  adequate  reasons,  sued  to  recover 
possession  of  Tarwad  property  held  by  a  stranger  under  an 
a^pittedly  valid  mortgage  and  such  mortgagee  opposed  the 
plaintiffs’  claim  on  the  strength  of  subsequent  charges  or 
encumbrances  created  in  his  favour  more  than  twelve  years 
before  the  date  of  the  suit,  the'  -defendant-mortgagee,  was 
bound  to  establish  the  validity  of  such  charges  or  encum¬ 
brances,  notwithstanding  Art.  104  of  the  Limitation  Regulation. 
(4  T.  L.  J.  323  and  6  T-  L.  J.  81  foil.) 

(b)  Junior  members  not  bound  to  set  aside  the  second  mortgage  before 

entitled  to  redeem  the  admitted  first  mortgage. 

Eravi  Narayanan  v.  Eravi  Banian.  6  T.  L.  J.  81. 

Plaintiff,  the  junior  member  of  a  Tarwad,  sued  for  redemp¬ 
tion  of  an  admitted  mortgage  of  1052  executed  by.  his  second 
Karanavan.  The  defendant  resisted  redemption  on  the, 
ground  that  the  mortgage  of  1062  was  merged  in  a  second 
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mortgage  executed  to  him  by  the  Karanavan  of  the  plaibtiff’s 
Tarwad  in  1075,  consolidating  the  first  mortgage  and  that 
without  setting  aside  the  second  mortgage  the  first  mortgage 
could  not  be  redeemed,  The  plaintiff  then  added  a  prayer  to 
his  plaint  for  setting  aside  the  second  mortgage  also.  The 
defendant  then  raised  the  plea  that  the  plaintiff  was  barred  in 
seeking  to  set  aside  the  second  mortgage  as  twelve  years  had 
elapsed  from  the  date  of  the  registration  of  the  deed  when  the 
prayer  was  added.  Held,  following  1  T.  L.  J.  .154,  that  the 
plaintiff  Was  not  barred  by  any  rule  of  limitation  from  putting 
the  defendant  to  the  proof  of  the  validity  of  the  mortgage  set 
up  by  him.  The  plaintiff  was  not  bound  to  set  aside  the 
second  mortgage  before  ho  was  entitled  to  redeem  the  first 
mortgage.  (IT.  L.  J.  l54foll.;  1  T.  L.  J.  222  and  20  T.  L.  R. 
182  not  foil.) 

(c)  MelottI  not  impeached  tor  12  yearSr-Effect  of. 

Chathan  Velmjudkan  v.  Neelucantan  Krixhmn.  1  T.L.J,  269. 

Plaintiffs  brought  a  suit  to  redeem  the  mortgage  executed 
by  their  deceased  Karanavan  in  1054.  The  mortgagee  had 
assigned  his  right  to  the  defendant  who  obtained  in  Makaram 
1082  an  assignment  of  a  Melotti  document  which  had' been 
executed  by  the  original  mortgagor  in  1068  to  a  stranger.  The 
Melottidar  had  not  redeemed  the  first  mortgage.  It  was 
contended  for  the  plaintiff  that  the  Melotti  was  unsupported  by 
consideration  and  necessity  and  that  the  Melottidar  not  having 
redeemed  the  first  mortgage  and  not  having  obtained  possess* 
ion  for  more  than  twelve  years  from  the  date  of  the  Second 
mortgage,  the  claim  to  charge  the  second  mortgage  amount 
on  the  property  was  time-barred,  and  that  the  assignment  was 
bad  and  could  not  be  enforced  as  it  was  made  pending  tbe  suit. 
Held  that  the  Melottidar’s  right  to  redeem  the  prior  mortgage 
was  not  barred,  Art.  112  of  the  Limitation  Regulation  having 
no  application  to  such  a  suit.  Art.  112  applied  only  to  suits 
against  the  mortgagee  or  liis  subsequent  vendees.  The  Melotti 
document  was  executed  by  the  Karanavan  and  it  cqv)}^  no 
longer  he  set  aside  in  a  suit  as  more  than  twelve  years  had 
elapsed  since  its  execution.  (Art.  104=A#t.  114  If .  R.).  Stfdh  an 
alienation,  if  it  went  unquestioned  for  12  years  would  ripCn  into 
an  indefeasible  title.  It  was  further,  held  that  the  Melsftidar's 
riftht  was  affected  by  the  doctrine  of  .Us  pendens  and  could 
not  be  enforced  in  the  suit,  (20  T,  L.  R,  182  fol].), 
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(<1)  Suit  to  set  aside  an  Improper  alienation  of  Karanavan. 

Mahamathu  Abdul  Rahiman  v.  ■  Kumnran  Velayndhan 

1  T.  L.  J.  222. 

A  suit  was  instituted  by  a  Melottidar  in  1082  for  redemp¬ 
tion.  The  Melotti  document  was  dated  16-8-1068.  The  first 
defendant  was  the  assignee  of  the  first  motgage  dated  8-8-1044 
The  second  defendant  purchased  the  equity  of  redemption  of 
the  plaint  property  in  execution  of  a  decree.  He  had  also 
taken  a  release  of  the  first  defendant’s  mortgage  right.  Held 
that  the  plaintiff’s  suit  was  one  for  redemption  and  was, 
therefore,  governed  by  the  fifty  years’  rule  under  Art.  124 
(Art  136  N.  R.)  and  that  plaintiff’s  suit  did  not  fall  within  the 
scope  of  Art.  112  (Art.  123  N.  R.)  which  applied  only  to  suits 
for  recovering  possession  of  the  property  from  the  mortgagor 
or  his  purchasers.  The  ruling  in  22  T.  L.  R.  213  could  not 
apply  as  this  was  not  a  suit  to  enforce  payment  of  money 
under  the  plaintiff’s  Melotti  document.  also  that  an 

improper  alienation  of  Tarawad  property  made  by  dejure 
Karanavan,  who  had  neither  renounced  management  absolu¬ 
tely  and  to  the  knowledge  of  third  parties,  nor  had  been  duly 
deposed  from  office,  was  not  ab  initio  void,  but  was  only  void¬ 
able,  and  that  junior  member  seeking  to  impeach  such  aliena¬ 
tions  must  do  so  within  twelve  years  from  the  date  of 
the  alienation  under  Art.  104  (Art.  114  N.  R.)  of  the  Limitation 
Regulation  and  that  unless  set  aside  within  that  period  such 
alienations  become  valid  and  indefeasible 

(ej  Superior  mortgage  not  set  aside  within  12  years— Effect  of. 

f&anaku  Mathevan  Eamaran  v.  Nangeli  Panathi.  25  T.  L  R 
104. 

(See  Art.  112  supra). 

(f)  Mortgage  by  Karanavan— Subsequent  hypothecation  by  next  Karanavan 

and  senior  Seshagaran— Hypothecatee  sold  property  in  execution— 

Suit  by  assignee-mortgagee  to  set  aside  sale. 

Nangeli  Chakki  v,  Kanakku  Krishnan  Krisshnan.  20  T.L.R. 
182. 

(See  Section  29  supra). 

(g)  Suit  by  junior  members  to  set  aside  mortgage  by  Karanavan. 

Athichnn  Easwartm  v.  Raman  Kesavan.  20  T.  L.  R.  180  F.  B. 

The  plaintiffs,  the  members  of  a  Marumakkathayam  Tarwad, 
sued  to  set  aside  a  mortgage  executed  by  their  deceased  Kara- 
p^van  in  fayour  qf  a  junior  rqenqber,  op  the  grounds  of  absence 
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of  consideration  and  Tarwad  necessity,  and  also  for  the  re¬ 
covery  of  possession  of  the  properties  with  mesne  profits.  The 
suit  was  filed  after  twelve  years  of  the  execution  of  the  mort¬ 
gage.  Held  that  a  suit  for  cancellation  of  such  document  must 
according  to  our  Limitation  Regulation,  Art.  104  (114  N.R.)  be 
brought  within  twelve  years  from  the  date  of  registration  of 
the  document.  But  the  plaintiffs,  who  were  junior  members  of 
the  Tarwad  could  however  maintain  the  suit  for  recovery 
of  possession  or  declaration  of  title  if  they  or  their  Tarwad 
held  possession  during  the  twelve  years  preceding  .the  date  of 
_  suit,  even  if  the  mortgage  had  become  unimpeachable  owing 
to  limitation  bar. 

(h)  Cancelment  of  alienation  by  Karanavan— Ignorance  of  the  registration 
of  document. 

Velayudhan  Padmanabhan  v.  Easuxiran  Aiyappan.  9  T.  L.  R. 
181. 

The  plaintiffs,  the  junior  members,  sued  to  set  aside  an 
alienatiorifeefiade  by  a  Karanavan  under  a  registered  docu¬ 
ment  and  also  for  recovery  of  the  alienated  property.  Held 
that  the  suit  was  governed  by  Art.  104  (Art.  114  N.  R.)  of  the 
Limitation  Regulation  and  it  was  barred  as  it  was  not  in¬ 
stituted  within  twelve  years  from  the  date  of  the  registration 
of  the  document  evidencing  the  transaction.  Held  further 
that  the  ignorance  of  the  fact  of  registration  of  the  document 
Was  not  a  sufficient  excuse  for  the  failure  to  sue  in  time.  One 
of  the  objects  of  the  Legislature  in  requiring  the  registration 
of  documents,  is  to  give  public  notice  of  the  transactions  evid¬ 
enced  by  them. 

■n 

(j)  Suit  for  cancelment  of  alienations  by  Karanavan. 

Kaliamma  Filial  v.  Eumaran  Marthandan.  9  T.  L,  R.  96 
A  suit  by  the  junior  members  of  a  Tarwad  to  obtain  a  de¬ 
claration  as  to  the  invalidity  of  an  alienation  of  immovable 
property  belonging  to  the  Tarwad  by  their  Karanavan  wae 
governed  by  the  twelve  years’  limitation  provided  in  clause 
?  of  Sec.  2  of  Regulation,  III  of  1040,  and  not  by  the  shorter 
period  of  limitation  of  six  years  provided  in  clause  10. 
Although  no  relief  for  possession  was  sought  in  the  present 
case  it  was  immaterial,  as  a  suit  for  declaration  of  rights  on 
immovable  property  and  a  suit  for  possession  of  such  property 
stand  on  the  same  footing  in  regard  to  the  applicability  of  the 
limitation  law, 
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B.  Article  not  applicable. 

(a)  Suit  to  redeem  an  admitted  mortgage  and  to  set  aside  subsequent 

Purakadom  executed  more  than  12  years  before  suit. 

S.  A.  No.  454  of  1100.  T.  L.  T.  Vol.  I.  Part  8  p,  cxxiii. 

The  junior  member  of  a  Marumakkathayam  Tarwad  sued 
for  the  redemption  of  a  mortgage  of  .1047  on  payment  of  the 
mortgage  amount  qnd  also  the  amount  covered  hy  a  Purakadom 
deed  of  1050.  The  plaintiff  also  prayed  for  the  cancellation 
of  five  other  Purakadom  deeds  executed  by  defendants  1  to  4, 
of  whom  the  first  defendant  was  the  Karanavan.  Held  that 
Art.  104  (Art.  114  N.  R.)  of  the  Limitation  Regulation  did  not 
.  apply  to  the  subsequent  Purakadouts  whose  validity  the  mort¬ 
gagee  was  bound  to  prove.  (4  T.  L.  J.  313;  6  T.  L.  J.  81;  10 

T.L.J.  432  F.  B.  foil.) 

[b]  Inapplicability  of  the  article. 

Kunjan  Kritihnan  v.  Kunjan  Kunjimni.  5  T.  L.  J.  456, 

The  plaintiffs,  members  of  an  undivided  Malabar  Tarwad, 
sued  in  1089  to  set  aside  a  sale  executed  'in  1073  by  the 
Karanavan  and  other  members  of  their  Tarwad  on  the  grounds 
that, it  was  executed  banami  and  that  it  had  no  consideration 
and  that  possession  did  not  pass  to  the  vendee.  Held  that 
Art.  .104  (Art.  114  N.  R.)  would  not  apply  to  the  case.  That 
.  Article  covered  cases  of  alienations,  i.e  ,  dispositions  of  pro- 
wr  pe^ty  intended  by  the  parties  thereto  to  operate  as  such  but 
which  were  for  some. reasons  or  other  alleged  to  be  invalid. 

(o.j  Suit  toredeemadmitted  mortgage-  plaintiff  not  bound  to  seek  to  set 

aside  Puravaippa  deeds. 

'Kantan  Vdaijudhan  v.  Channi  llam.an  Kutti.  4.  T,L.  J.  323. 

Plaintiff  sued  for  redemption  of  an  admitted  mortgage  of 
certain  'Tanvad  properties.  The  mortgagee  set  up  two  Pura- 
edippa  ■  deeds  of  old  dates  executed  hy  a  junior  member  who 
was  alleged  to  have  been  dc  facto  manager  of  the  Tarwad  on 
the  dates  of  the  deeds.  The  plaintiff  repudiated  the  deeds  as 
not- binding  on;  the-  Tarwad.  The  mortgagee  contended  that 
more  than  12'years  having  elapsed  from  the  date  of  the  decdst 
plaintiff  was  not’enticled  to  question  the  same,  as  such  deeds 
being  only  voidable  became  valid  after  the  lapse  of  the  statu¬ 
tory  period,  Efdd;  following  I  T.  L.  J.  l54j  that  Art.  104 
(Art.  114  N,  RJ  did  not  apply  to  the  case.  A  suit  by  a  junior 
member  to  set  aside  an  alienation  made  by  the  Karanavan 
yf as  no  doubt  governed  by  Art,  104,  but  since  in  the  present 
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case  possession  passed  under  the  original  admitted  mortgage 
and  not  under  the  disputed  Puravaippa  deeds,  it  was  not  in¬ 
cumbent  on  the  plaintiff  to  seek  to  set  aside  the  Puravaippa 
deeds  before  he  claimed  redemption.  In  regard  to  the  claim 
under  the  Puravaippa  deeds,  the  defendant  mortgagee  was 
in  the  position  of  a  plaintiff  claiming  to  enforce  those  deeds 
as  against  the  Tarwad  and  in  that  view  the  plaintiff  was  only 
a  defendant.  A_s  the  limitation  Regulation  is  not  applicable 
to  pleas  raised  by  way  of  defence  to  the  claim  of  a  plaintiff 
in  a  suit,  the  plaintiff  was  not  debarred  from  repudiating  the 
validity  of  the  Puravaippa  deeds  in  question  even  after  the 
lapse  of  12  years  from  the  date  of  their  execution.  (1  T.  L.  J. 
154  foil.). 

(d)  Limitation  not  applicable  to  picas  raised  by  way  of  defence. 
Kvishnan  Raman  v.  Kunju.  San/caran.  1.  T.  L.  J.  154. 
Plaintiff,  the  assignee  of  a  hypothecation  bond  executed  by 
the  deceased  Karanavan  of  defendants  1  and  2  to  the  3rd  de¬ 
fendant,  sued  for  the  recovery  of  the  money  due  thereunder. 
The  hypothecation  deed  was  dated  28-5-1070  and  the  assign¬ 
ment  deed  was  executed  on  19-11-1082.  The  money  under  the 
hypothecation  was  payable  on  26-11-1070.  The  suit  was  filed 
on  24-11-1082  I.  e.,  within  two  days  of  the  period  of  statutory 
bar.  The  defendants  1  and  2  contended  inter  alia  that  the 
deceased  executant  of  the  hypothecation  was  not  the  manager 
of  the  Tarwad  and  that  the  hypothecation  was  not  supported 
by  consideration  and  Tarwad  necessity.  The  plaintiff,  in 
reply,  pleaded  limitation  to  such  a  defence  being  raised  and 
relied  on  Art.  104  (Art.  114  1ST.  R.)  of  the  Limitation  Regulation. 
Held,  that  although  Art.  104  applied  to  suits  to  set  aside  alien¬ 
ations  by  the  Karanavan  of  a  Malabar  Tarwad  it  did  not 
prohibit  a  dofendant  after  the  period  of  12  years  from  contend¬ 
ing  that  the  alienation  \fras  invalid.  As  the  Limitation  Regul¬ 
ation  does  not  apply  to  pleas  raised  by  way  of  defence  to  the 
claim  of  the  plaintiff  in  a  suit  the  defendants  werej  therefore, 
competent  to  question  the  validity  of  the  hypothecation  bond. 

UNREPORTED  CASE  LAW. 

Suit  to  set  aside  mortgage  deed— consideration  is  money  due 
under  prior  documents  referred  to  therein— documents 
more  than  12  years  old. 

Ay  S.  Nos.  Ig0>  151,  &  15$  of  1085. 

m 
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,  Where  plaintiffs  sued  for  cancellation  of  a  mortgage  on  the 
ground  of  want  of  consideration  and  the  defendant  contended 
that  the  documents  recited  in  the  mortgage  deed  having  been 
executed  more  than  twelve  years  before  the  institution  of  the 
suit  and  the  mortgage  amount  being  the  amount  under  the 
documents  the  plaintiff  could  not  question  them.  Held  that  the 
plaintiff’s  right  to  question  was  barred  by  limitation  under 
Art.  104  (Art.  114  F.  R.)  as  the  plaintiff  could  not  set  aside  the 
mortgages  without  setting  aside  the  prior  documents. 

INDIAN  CASE  LAW. 

Applicability  of  the  article. 

(1)  This  Article  applies  both  to  movable  and  immovable 
properties.  6  A.  L.  J.  614. 

(2)  This  Article  is  not  restricted  to  an  alienation  for  value. 
40  C.  966  P.  C.;  41  M.  650  (656). 

115.  By  a  person  Twelve  years.  When  the  exclusion 
excluded  from  becomes'  known  to 

joint  family  pro-  the  plaintiff, 

perty  to  enforce 
a  right  to  share 
therein. 

(KlJTE  s). 

General* 

Article  compared* 

This  Article  is  the  same  as  Aft.  105  of  the  old  Regulation 
and  Art.  12?  of  the  Indian  Limitation  Act.  Lengthened 
absence  in  a  distant  country  is  not  per  se  tantamount  to  ex¬ 
clusion. 

1RAVANCORE  CASE  LAW 

(*\)  Suit  for  possession— Muhammadan  co-heirs— adverse  floss. 

.  v'essiou.  '# 

Vam  Kan  j  a  Abdul  Kunjil  v,  Atchuthan  Aiyappan.  22  T.  L.  R: 
107  F.  B. 

(See  Art.  Ill' supra  and  Art.  132  infra). 

fb)  Suit  by  junior  Members  to  set  aside  alienations  by  Karnavan  and  also 
to  remove  him. 

Aiyappan  .Raman  v.  Neelan  Pddmcmabhan  S.  D. 'in.  25?  F.  B, 
A  suit  by  the  plaintiffs,  the  junior  members  of  a  Tarwad,  to 
set  aside  some  alienations  made  by  their'  Kafanavanrthe  1st 
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defendant  and  also  by  the  2nd  defendant  and  to  remove  the 
1st  defendant  from  Kar'anavastanom  and  also  for  a  declar¬ 
ation  that  2nd  defendant  was  not  an  undivided  member  ot  the 
plaintiffs’  Tarwad.  It  was  contended  for  the  plaintiffs  that 
as  2nd  defendant  had  been  excluded  from  the  Tarwad  pro¬ 
perties  from  1056,  the  period  of  twelve  years’  limitation  should 
be  applied  under  Art.  105  (Art.  115  H.  R.)  of  the  Limitation 
Regulation  which  speaks  of  a  suit  “to  enforce  a  right  to  share” 
in  joint  family  property.  Held  that  Art.  105  had  no  applica¬ 
tion  to  the  case. 

That  Art.  105  clearly  applies  only  to  a  suit  by  a  member  of 
a  Hindu  family  governed  by  the  ordinary  Hindu  law  for 
partition  of  joint  family  property  and  to  obtain  *' a  share’ 
in  such  property  and  not  to  fthe  right  of  a  member  of  a 
Malabar  Tarwad  to  establish  bis  claim  as  Karunavan  or  as  a 
member  ot  his  Tarwad,  no  member  of  the  Tarwad  having  a 
right  to  sue  for  “a  share”  of  the  Tarwad  properties.  The  ex¬ 
press  mention  of  Malabar  Tarwads  in  Arts.  104,  106  .  and  107 
(Arts.  11,4.  116  &  117  N.  R.)  and  the  exclusion  of  such  Tarwads 
in  Art.  105  are  also  significant.  In  the  present  case,  the  2nd 
defendant’s  right  as  senior  member  of  the  common.  Tarwad 
had  not  been  barred  by  limitation  though  he  had  been  living 
in  a  separate  house  for  long  as  he  never  expressed  by  his  con¬ 
duct  an  intention  to  become  divided  and  on  the  other  hand, 
had  all  along  been  asserting  his  right.  A  Karanavan  s  right 
of  management  could  never  be  lost  by  limitation. 

(e)  Suit  by  a  Syrian  Christian  for  a  share  in  the  family  property. 

Thomman  Thomman  v.  Ittyavira  Vurky.  15  T.  L.  R  S3. 

,  (See  Art.  Ill  supra). 

(d)  Suit  for  share  in  ancestral  property  -applicability  of  Hindu  law  to 

Muhammadans.  '  **  . 

KammathuKuujamnia.l  v.  Vava  Kochukunju.  11  T.  L. 

,  (See.  Art.  Ill  supra). 

Uxil-EPORTEJ)  CASE  LAW, 

Suit  by  Mubammadan  heir-daughter  for  .recovery  of  her  share. 

S.  A.  134  of  1088. 

A  suit  was  instituted  «by  the  daughter  of  a  Muhammadan 
for  recovery  of  her  share  in  ’her  father’s  properties.  The  de¬ 
fence was  one  of  limitation  on  the  ground  of  exclusion  from 
participation.  diet'd  that  the  suit  was  barred  under  Art  105 
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(Art.  115  N.  R.)  as  plaintiff  was  not  shown  to  have  participated 
: '  in  the  profits  of  the  properties  within  the  statutory  period. 

INDIAN  CASE  LAW. 

O  Scope  of  the  Article. 

(1).  This  Article  refers  to  suits  for  movable  as  well  as 
M  immovable  property.  14  C.  W.  N.  221;  3. 1.  C.  9;  42  M.  431  (435). 
Y  .(2)  This  Article  refers  to  a  suit  brought  to  enforce  a  right 
V. -^tb  share  in  the  property  and  not  to  a  share  of  the  property, 
i.  e.,  the  expression  “share”  in  the  Article  must  be  read  as  a 
verb  and  not  as  a  noun.  13  A.  282  F.  B. 

(3)  This  Article  contemplates  a  claim  to  obtain  actual 
;  possession,  the  expression  used  being  “  to  enforce  ”  and  not 
“ to  establish ”  a%inArt.  131  (Art.  118  N.  R).  15  B,  135;  18 
*C.  (6431. 

(b)  Joint-property - meaning  of. 

“  Joint-property  ”  refers  to  joint  family  property  in  the  Hindu 
sense  of  the  term.  Where  property  is  spoken  of  as  belonging 
to  a  joint  family  it  must  primarily  be  referred  to  a  Hindu  joint 
family  and  only  secondarily  to  such  groups  of  non-Hindus  as 
can  prove  that  they  have  by  custom  adopted  the  Hindu  law 
of  the  joint  family.  41  B.  588  F.  B.;  22  C.  954;  15  M.  57. 

(o)  Inapplicability  of  article  to  Muhamrnedans. 

All  the  Courts  except  Bombay  are  of  opinion  that  this  Article 
is  inapplicable  to  Muhammadans  strictly  governed  by  the 
principles  of  Muhammadan  law,  and  who  have  not  by  custom, 
adopted  the  Hindu  system  of  joint  property.  32  I.  0.  1002;  16 
M.  61  F.  B.;  34  M.  511  F.  B.;  38  I.  C.  25.  But  the  same  view  is 
now  taken  in  Bombay  in  41  B.  588  F.  B.  which  over-ruled  the 
previous  Bombay  decisions. 

(cl)  JYlinor  members  cannot  be  exel udod*f rom  joint  family  pro¬ 
perty. 

Minor  members  cannot  be’excluded  from  joint  family  property 
to  their  knowledge.  16  B.  191;  18  B.  197. 

(e)  Exclusion— what  constitutes. 

When  a  party  is  not  in  possession  of  any  joint  property  and 
does  not  receive  any  of  the  proceeds  of  the  property,  he  is  said 
to  be  excluded,  but  not  when  he  is  living  on  the  property,  with 
the  other  joint  owners  and  is  maintained  out  of  the  income  o( 
the  family.  11  M.  380  (392);  14  M.  237. P,  C, 
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116.  By  a  tiindu  or  a  Twelve  years.  When  the  arrearf 
member  of  a  Mala-  are  payable. 

bar  Tarwad  for  arre¬ 
ars  of  maintenance. 

cnotes.) 

General, 

Article  Compared. 

Thic  Article  is  the  same  as  Art.  106  of  the  old  Rej 
and  Art.  128  of  the  Indian  Limitation  Act.  . 

INDIAN  CASE  LAW. 


(a)  Maintenance,  a  constantly  recurring  right. 

Maintenance  is  a  constantly  recurring  right  and  therefore 
the  last  twelve  years’  arrears  can  always  be  recovered.  26  M. 
291  (313,1;  29  C.  551;  3  B.  415  P.  C. 

(b)  When  the  claim  is  based  on  contract. 

When  the  claim  is  based  on  contract,  the  arrears  for  the  last 
three  or  six  years  (according  as  the  contract'  is  registered  or 
not)  can  always  be  recovered.  26. 1.  C.  939. 

(e)  Arrears  recoverable. 

When  right  to  maintenance  has  already  been  established 
and  declared  (e.  g.  by  a  previous  decree)  the  right  cannot  he 
extinguished  by  lapse  of  time,  and  plaintiff  can,  notwithstand¬ 
ing  non-payment  for  over  twelve  years  prior  to  the  suit  sue 
for  and  recover  the  arrears  within  the  period  of  limitation, 
i.  e.,  for  12  years.  8  0.  W.  N.  192. 


117.  By  a  Hindu  or  a  mem- Twelve  years,  When  the 
ber  of  a  Malabar  Taward  right  is  de- 

for  a  declaration  of  his  nied. 

right  to  maintenance. 

(‘NOTES). 


Article  compared. 


General. 


This  Article  is  the  same  as  Art,  107  of  the  old  Regulation 
and  Art.  129  of  the  Indian  Limitation  Act. 


TRAVANCORE  CASE  LAW. 

Suit  for  possession— Muhammadan  co-heirs-.-adverse  possession. 

Vavci  Kunju  Abdul  Kunju,  v,  Atchulhan  lyappan.  22  T.  L.  R, 
',07  F.  g, 
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(See  Art.  Ill  xupra). 

INDIAN  CASE  DAW. 

Denial  ot  right— what  constitutes. 

The  withholding  need  not  he  proved  by  such  an  express  de¬ 
mand  and  refusal  as  amounts  t6  a  denial  ot  the  right  within 
the  meaning  of  the  statute  of  limitation,  but  there  must  be 
enough  to  show  that  there  was  something  more  than  absence 
of  claim  6n  one  side  resulting  in  absence  of  payment  on  the 
other.  17  M.  362';  24  M.  147  P,  C.;  18  M.  403;  17  B.  45;  25  C.  9 
P.C.;2  B.  624  F.  B.;43  B.66. 

118.  To  establish  a  pe-  Twelve  years.  When  the  plaitl- 
riodically  recurring  tiff  is  first  refused 

‘  right,  the  .enjqyment  of 

the  right. 

f|l@TBSl| 

i  ,  ,  ,  General, 

Article  compared. 

This  Article  is  the  same  as  Art,  .108  of  the  old  Regulation 
and  Art.  131  of  the  Indian  Limitation  Act.  A  suit  by  plaintiffs 
for  a  declaration  of  their  right  to  recover  a,  moiety,  of  the 
ofer'ingArnade  at  a  shrine,  brought  against  the  manager,  is 
tffis  Article  and  must  be  brought  within  twelve 
y’e'Ars  Of  the  'rbfUSal  of  the  right  of  enjoyment. 

TRAYAIS'CORE  CASE  LAW. 

(a)  Suit  for  arrears  of  Melyarom— adverse  possession— refusal. 

meaning  of. 

j£e$'dva  Aiyan  Ramakrishna  Aiyan  v.  Sivan  Pillai,  11. 

T.  L.  J.  4b. 

Plaintiffs  sued  for  the  recovery  of  arrears  of  Mdvarom.  The 
first  defendant  was  the  holder  of  the%roperfcy  on  which  the 
Melvarom  was  charged.  The  defendants  2  to  5  represented  a 
trust  (Dwadesi  Matom)  Which  had  been  receiving  the  Melvarpm 
for  the  some  time  past.  They  contended  that  be'cause  the  plain¬ 
tiffs  tfad  hot  redeiv’ed  the  Mefotirom  for  ov’eV  twelve  years, 

,  ...  their  right  was  hatred.  The  sixth  defendant,  Sirkar,  Was  the 
original  grantpr  of  the.  Melvarpm  right  amd  they  supported  de¬ 
fendants  2  to  5.  Hetdiha.t  neither  Art.  119  (Art.  130  N,  R.)  nor 
Att.  1 21  (Art.  132  N.  R.)  applied  to  the  present  case.  This  suit 
,  -Was  fibt  ode. fot  possession  of  immovable  property  uiid'er  Art. 
or  foy  possession  of  inqpioyahle  property  or  ■'inf  interest 
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therein  under  Art..  121.  But  this  was  a  suit  to  recover  money- 
under  a  periodically  recurring  right  and  therefore  came  within 
the  purview  of  Art.  108  (Art.  118  N,  R.)  or  Art.  109  ( Art.  119 
N.  R.)  of  the  Limitation  Regulation. 

Held  also  that  Melvarom  was  a  recurring  right  like  Miclia- 
vo.rom  or  Tiruppuvarom  charged  upon  immovable  property 
and  that  the  suit  came' within  the  purview  of  Art.  108  read 
along  with  Art.  109  and  that  plaintiffs’  right  to  the  Melvarom 
was  not  barred  eveu  though  they  had  not  been  receiving  the 
same  for  over  twelve  years. 

Under  Art.  108  the  plaintiffs  had  twelve  years  to  establish 
their  right  from  the  time  when  they  were  first  refused  the  en¬ 
joyment  of  the  right.  '  The  word  “refusal”  implied  a  previous 
demand  by  the  plaintiffs  and  the  limitation  began  to  rpn  only 
from  the  time  when  the  plaintiffs  made  a  demand  and  it  was 
refused  by  the  party  liable  to  pay.  Therefore,  the  plaintiffs 
could  recover  twelve  years’  arrears  as  against  the  1st  defend¬ 
ant. 

Art.  108  applied  not  only  to  a  suit  to  establish  a  periodical¬ 
ly  recurring  right,  but  also  to  recover  arrears  of  money  'due 
under  such  a  right. 

Reading  Arts.  108, and  109  together  and  assuming  that  Art, 
108.  applied  only  to  a  declaration  of  right  to  arrea®  and  not 
to  recovery  of  arrears,  it  was  clear  that  the  plaintiffs  could  re¬ 
cover  twelve  years’  arrears  under  Art.  109,  if  the  right  itself 
was  not  barred  under  Art.  108. 

(b)  Melvarom-non-payment  for  any  length  of  time. 

Kesava  Aiyan  Ramakrishaa  Aiynn  v.  The  Daman  of  Travan¬ 
core.  6  T.  L.  J.  293. 

M^mrom  and,  TirMpPWfom  are,  according  to  the  current 
of  .decisions  of  ,our  IJigh Couift,  treated..as  ‘“rent”  and  th,e  lia¬ 
bility  to  pay  the  same  for  any.  length  of  time  will  not, of,  itself 
b.e  ^bar  to  tb^racovery  of  such  dues  as  have  accrued .  within 
t^velye  years  , prior  To,  the  , date,  of  suit. 

(c)  S)iit  for  Jenmi  Bhogam. 

Madhayaru  Gfovindaru  Rampuri  V.  Ncq-afa'jian  Rarpi/anan. 
22  T.  L.  R.  176.  <  '  '  '  " 

E|aintiff,  supd  fpr ,  Jepmi.  ■  Bfmpn,  The,  Munsiff,  dismissed 
the.auit,  on  the  .ground .  of,  limitation,' b^r, under  ths  J^nmi 
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Kudiyan  Regulation.  The  Judge  reversed  the  decree  of  the 
'  Munsiff.  On  appeal  held  that  the  Jenmi  and  Kudiyan  Regu¬ 
lation  was  inapplicable  to  the  claim  for  Jenmi  Bhogam. 
Jenmi  Bhogam  was  not  Michavarom  under  the  Jenmi  and 
Kudiyan  Regulation,  but  it  was  a  part  of  the  Sirkar’s  revenue 
which  the  latter  had  assigned  to  the  plaintiff  in  recognition  of 
some  claims  held  by  the  assignee  as  the  original  Jenmi,  though 
the  lands  had  since  been  treated  as  Pandarapattom  or  Crown 
lands.  An  assignment  once  made  could  not  be  revoked  with¬ 
out  the  consent  of  the  assignee.  [16  T.  L,  R.  45  (47),] 

The  claims  for  Jenmi  Bhogam  were,  therefore,  claims  in  the 
nature  of  recurring  rights  and  suits  for  the  recovery  of  such 
claims  would  be  governed  by  Art.  108  (Art.  118  N.  R.)  and 
they  would  not  be  barred  even  though  no  payment  had  been 
made  for  more  than  twolve  years.  Under  Art.  108  there  should 
be  a  demand  and  refusal. 

The  suit  of  the  present  kind  was  one  really  for  money 
charged  on  immovable  xn-operty  under  Art.  109  (Art.  119  N.  R) 
and  non-payment  for  more  than  twelve  years  only  barred  the 
right  to  recover  for  more  than  twelve  years. 

(d)  Jenmi  and  tenant— non-payment  of  Michavarom. 

Ntiqpantan  NUacantan  v.  Aiyippan  Para  mestbu  tan.  17  T.L.R. 


The  suit  Was  by  a  Proclamation  Jenmi  for  renewal  of  a 
Kanom  of  977  with  arrears  of  Michavarom  and  customary 
dues  for  twelve  years!  The  1st  defendant  admitted  the  plaint 
Kanom,  and  alleged  that  the  property  was  mortgaged  by  his 
Karanavan  to  the  2nd  defendant’s  Tarwad  in  1040  and  con¬ 
tended  that  the  2nd  defendant  was  responsible  for  the  plaint 
claims.  The  2nd  defendant  denied  th’e  plaint  Kanom  and  set 
up  independent  possession  for  more  than  one  hundred  years 
without  admitting  anybody’s  title.  The  Munsiff  held  that  the 
suit  was  barred  under  Art.  121  (Art.  132  N.  R.)  on  accountofthe 
2nd  defendant’s  adverse  possession  for  more  than  twelve  years. 
In  appeal  the  District  Judge  held  that  it  was  barred  under 
Art.  Ill  ( 122  N.  R).  Held  that  as  the  suit  was  not  one  for 
possession,  Art.  Ill  did  not  apply.  Art.  Ill  would  apply  only 
to  a  purchaser  who  had  no  notice,  actual  ' or  constructive,  of 
the  trust  or  mortgage.  Here  the  2nd  defendant  did  not  come 
in  as  one  who  had  no  notioe  of  plaintiffs  jenmom  right,  Even 
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if  he  was  an  innocent  purchaier  for  consideration  and  with¬ 
out  notice,  the  statutory  bar  created  by  Art.  Ill  would  esta¬ 
blish  only  the  mortgage  lien  created  in  favour  of  the  2nd  de¬ 
fendant  by  the  1st  defendant’s  karanavan,  so  as  to  make  that 
lien  unquestionable  by  the  plaintiff,  and  could  not  give  him 
any  greater  right  beyond  such  lien.  In  the  present  case  it  was 
clear  that  the  2nd  defendant  was  a  tenant  and  as  such,  had 
full  notice  of  the  plaintiff’s  title.  In  any  aspect  of  the  case  the 
District  Judge’s  view  as  to  limitation  bar  was  untenable. 

The  mere  non-payment  of  rent  did  not  make  a  tenant’s  pos¬ 
session  adverse  under  Art.  121  (Art.  132  R.  R.). 

Held  also  that  a  Jenmi  could  sue  for  arrears  of  renewal  fees 
etc.  under  Arts.  109  and  108  (Arts.  119  and  118  N.  R.),  the 
cause  of  action  being  a  recurring  one.  As  the  right  of  the 
plaintiff  to  obtain  a  renewal  and  to  recover  bis  dues  was  a  re¬ 
curring  right,  the  plaintiff  was  entitled  to  sue  within  twelve 
years  from  the  date  on  which  he  demanded  and  was  refused 
the  right. 

(e)  Melvarom— recurring  cause  of  action— non-payment  for  any  length  of 

time. 

Pakaravoor  Swamiar  v.  Nathen  Ramasubramonia  lyen.  16 

T.  L.  R.  45. 

The  Melvarom  is  an  annual  payment,  and  the  4glit  to  de¬ 
mand  payment  of  such  dues  is  a  recurring  one.  .  The  non-pay¬ 
ment  of  such  dues  for  any  considerable  length  of  time  is  no 
bar  to  the  recovery  of  such  dues  as  have  become  payable  with¬ 
in  the  statutory  period  of  twelve  ye^rs, 

(£)  Tiruppuvarbm-suit  for. 

Pakaravoor  Swamiar  v.  Raman  Kesamn.  15  T.  L.  R.  114, 

A  claim  for  arrears  of  the  Jenmi  Bhogam  called  Tiruppu- 
varom  assigned  to  a  Devaswom  by  theSirkair  from  the  revenue 
.  payable  to  the  later  is  a  periodically  recurring  right.  (Art, 
108“  Art.  118  N,  R.).  A  suit  for  such  claims  will  be  one  real¬ 
ly  for  money  charged  on  immovable  property  under  Art.  109 
,  (A,rt,  119  N.  R.)  of  the  Limitation  Regulation  and  non-payment 
..  fpr(ippr^  than  twelve  years  bars  only  tlie  right,  to  recover  the 
arpearsfor  more  than  twelve  years. 

UNJREPO RTED  CASE  LAW. 

Right  to  recover  Tiruppuvaram. 

S,  A.  345  of  1080 . 
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•  I  Art.  119. 

Reid  that  the  right  to  recover  Tirwppu  oarom  is  a  recurring 
right.  The  old  Limitation  Regulation  does  not  bar  a  recur¬ 
ring  right;  but  the  Regulation  (II  of  1062)  provides  for  the  bar 
of  such  a  right  by  Art.  108  (Art.  118  N.  R.)  which  makes  the 
time  run  from  the  first  refusal  of  the  enjoyment  of  the  right. 

INDIAN  CASE  LAW. 

(a)  Right  to  worship  an  idol. 

A  suit  to  establish  a  right  to  worship  an  idol  in  turn  is  gov¬ 
erned  by  Art.  131  (Art.  118  N.  R.),  8  C.  807,  but  a  right  to  its 
exclusive  worship  comes  within  Art.  119  (Art.  109  N.  R.) 


(b)  Necessity  for  demand  and  refusal. 


(1)  Limitation  under  this  Article  does  not  run  until  de¬ 
mand  and  refusal;  and  a  mere  refusal  unless  made  upon  a 
proper  demand  (i.  e.,  a  demand  by  or  on  behalf  of  the  plaintiff) 
does  not  set  time  running.  1  M,  341;  15  B.  135;  19  C.  W.  N. 
386;  21.  I.  C.  179. 

(2)  Time  runs  forthwith  upon  a  first  refusal  of  the  right. 

16  M.  294.  The  onus  is  on  the  defendant  to  prove  that  the 
suit  is  barred  by  reason  of  a  demand  and  refusal  made  more 
than  twelve  years  before  suit.  21.  I.  C.  179;  19  C.  W.  N,  386; 
28.  I*C.  600.  *£  r.'  * 

(3)  If  wemoSii'hare  this  Article  with  Arts.  88,  89  and  103 
(Articles  75,  76  and  90  N.  R.)  where  the  words  used  are  “de* 
manded  and  refund”,  it  will  be  seen  that  it  is  rather  reading 
interfile  Article  131-<  (Art.  118  N.  R.)  words  which  are  deliber¬ 
ately  omitted  from  it :  to  say  that  under  Art  431  there  must 
be  shown  a  definite  demand  to  which  there  was  a  refusal. 
23  B.  L.  R.  100, 

(e)  “To  establish” —meaning of. 

The  words  “to  establish”  are  used  as  a  correlative  of  “to  set 
aside”;  they  do  not  refer  to  a  mere  declaratory  suit.  26  M. 
291  F.  B. 


119.  To  recover  money  or  Twelve  years.  When  t  h  e 
paddy  due  under  a  liy-  money  or 

pothecation  bondortoen-  paddy  sued 

force  payment,  of  money  for  becomes 

or  customary  dues  due. 

charged  upon  immovable 
property. 
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Explanation,— The  allow¬ 
ance  and  fees  respecti¬ 
vely  called  Adukkuvathu, 

Olapanam,  .  Ettartham 
and  Michavaram  and 
also  all  the  fees  custom¬ 
arily  paid  to  the  jemnies, 
shall,  for  the  purpose,  of 
this  Article  be  deemed 
tobe  money  charged  upon 
immovable  property. 

(MOTES). 

General. 

Article  compared. 

This  Article  corresponds  with  Art.  109  of  the  old  Regulation 
and  Art.  132  of  the  Indian  Limitation  Act.  The  expression  “ or 
grain ”  was  deleted  and  the  expression  “or  paddy ”  was  sub¬ 
stituted  by  the  Legislative  Council.  There  was  an  amend¬ 
ment  to  make  the  period  of  limitation  in  respect  of  paddy- 
bonds  to  six  years  instead  of  extending  it  to  twelve  years,  but 
the  motion  after  a  heated  discussion  was  declared  lost.  The 
period  of  twelve  years  has  been  provided  ip  view  of  the  Full 
Bench  ruling  in  36  T.  L.  R.  sflb  Wfiih  <jecid«»l  that  tuch  suits 
are  governed  by  the  six  years’  rule.  Before  the  ruling  in  36 
T.  L.  R.  300  the  Travancore  High  Court  has  not  laid  down  de¬ 
finitely  any  decision  with  reference  to  Limitation  iq^gppect  of 
paddy  hypothecation  bonds.  The  36  T.L1R.  case  has  been  based 
upon  a  ruling  of  the  Calcutta  High  Court  in  24  C.  L.  J.  348 
which  restricted  the  period  of  limitation  for  such  suits  to  six 
years.  But  that  Calcutta  ruling  has  been  subsequently  modi¬ 
fied  a.nd  the  Calcutta  High  Court  itself  has  laid  down  now 
that  the  period  of  limitation  in  such  cases  is  twelve  years. 
Article  119,  is  enacted  in  conformity  with  the  latest  Calcutta 
rilling.  The  effect  of  this  Article  is  to  make  the  Full  Bench 
ruling  in  36  T.  L.  R.  a  dead  letter. 

This  is  one  of  the  most  important  amendments  made  in  the 
new  Lifnitation  Regulation.  An  attempt  was  made  to  give 
a  retrospective  effect  to  the  provisions  of  this  Article  but  it 
proved  futile.  The  new  Limitation  Regulation  when  if; 
emerged  out  of  the  Select  committee  had  34  sections  in  all. 
flie  last  section  (34J  of  the  Bill  was  deleted  by  the  Legislative 
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Council  after  a  lengthy  and  heated  discussion,  as  it  was  opposed 
to  the  principles  of  Legislation.  Mr.  Justice  Mulcherji  says 
in  24  C.  W.  N.  1011,  that  retrospective  interpretation  of  statute 
“is  opposed  to  good  sense  and  justice”.  The  object  of  the 
framers  of  the  Bill  in  inserting  Section  34  was  to  nullify  certain 
pronouncements  of  the  High  Court  and  the  subordinate  courts 
in  the  state  regarding  this  point.  Suit  to  enforce  payment  of 
money  charged  on  movable  property  is  within  Art.  119.  The 
expression  “  on  demand  ”  is  merely  equivalent  to  “  immediate¬ 
ly  ”  or  "  forthwith  ”, 

A.  Article  applicable. 

(a)  Prohibitory  assessment  due  froni  plaintiff  and  defendant— Payment  of 

entire  amount  by  plaintiff-Suit  for  contribution. 

8.  A.  210  of  tlOt.  T.  L.  T.  Vol.  I,  part  I,  p.  IY. 

For  prohibitory  assessment  due  from  the  plaintiff  and  the 
defendant  the  Revenue  authorities  sold  in  auction  the  plaint 
property  to  which  they  were  equally  entitled.  The  plaintiff 
deposited  the  whole  amount  and  sued  the  defendant  for  con¬ 
tribution.  Held  that  the  plaint  amount  was  a  charge  upon 
the  defendant’s  share  in  the  plaint  schedule  property  and  that 
the  suit  4as  governed  by  Art.  109  (Art.  119  N.  R)  and  not  by 
Art  46  (ArL  49  N.  R)  of  the  Limitation  Regulation.  (See  Art. 
49  supra).  ^  ^ 

(b)  Suits  for  arrears  of  Melvarom. 

Kesava  Jyen  Ramakrishna  lyen  v.  Sivan  Pillai,  11 
T.  M  418. 

(See  Art.  118  supra). 

f  c )  Suit  for  Nangudama  dues. 

Kanakku  Perumal  Pillai  Shanmukham  Pillai  v.  Lekshmi 
Pillai  Nallamma  Pillai.  11  T.  L.  J.  42. 

A  suit  by  a  childless  Nanjanad  Vellala  woman  to  recover 
from  properties  belonging  to  the  Tarwad  of  her  deceased  hus¬ 
band  the  Nangudama  due  to  her  according  to  the  customary 
usage  obtaining  among  the  community  is  governed  by  Art.  109 
(Art.  119  N.  R)  which  allows  twelve  years  from  the  time  the 
claim  becomes  due  and  not  by  Art.  100  (Art.  109  N.  R)  which 
allows  a  period  of  six  years.  (11  T.  L.  J.  36  referred  to) 

(d;  Suit  for  recovery  of  Ukanthudama  dues. 

Kanakku  Kumara.  Pillai  Maru thanayagom  Pillai  v.  Kanakku. 
Thambi  Simmmu  Pillai  Maruthanayaqom  Pillai.  11 
T.L.  J.  36. 
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A  suit  fbr  the  recovery  of  Ukanthvdama  dues  by  the  Sons  of 
a  deceased  Nan janad  Vellala  father  is  essedtittlity  a  suit!  for 
the  recovery  of  money,  which,  by  the  customary  law  prevail¬ 
ing  among  the  Nanjariad  Vellalas  is  a  charge  upon  the  im¬ 
movable  properties  of  the  Tarwad  to1  which  tBlerfaUfiA*-  b&Pttged- 
and  that  the  period  of  limitation  applicable  tp  such  Cases  is 
twelve  years  under  Art.  109  (Art.  119  N.  R)  from  the  date  of 
the  death  of  the  lather.  Art.  100  (Art.  109  N.  R)  ha‘s  no  applic¬ 
ation'  to  such  cases. 

(e)  Suit  by  foreman  to  recover  future  subscriptions  in  a  lump. 

Subrammia  lyen  Venkiteswara  Iyert  v.  Ouseph  Edpen,  37 
T.  L-.  R.  169. 

The  1st  defendant  was  a  subscriber  in  the  chitty  scheme  Con¬ 
ducted  by  the  plaintiff.  He  prized  two-thirds  of  hi-s  tiohe't  at 
the  third  chitty  sale  and  executed  in  conjunction  with  2nd 
defendant  a  chitty  kychit  tendering  certain  items  of  immovable 
property  as  security  for  the  due  payment  of  the  future  instal¬ 
ments,  as  they  fell  due.  The  chitty  kychit  also  cirfrtain'ed  the 
usual  penalty  clause  authorising  the  foreman  to  rec'over  in 
the  event  of  default  in  the  payment  of  any  one  inStAMerrt  the 
whole  of  the  Unpaid  instalments  in  a-  lum^  sum1.-  The  ttbfeMant 
defaulted  from  the  fifth.  The  plaintiff  shed  to  recover  the 
whale  of  the  unpaid  subsctiqlions  after  fnakitlg  arlle'tv&ftCe  for 
what  was  due  to  the  1st  and  2nd  defendants  on  aefedtrfft  of  the 
non-prized  portion  of  their  ticket  after  twelve  years  from  the 
date  of  default.  Held  that  the  suit  was  governed  by  Art.  109 
(Artll9  N.  R)  and  that  plaintiff  had  to  bring  his  sulf  within 
twelve  years  from  the  time  the  money  sued  for  became  due 
i.  e.,  when  the  default  was  made  in  the  payment  of  the  first 
instalment  and  that  the  plaintiff  having  omitted  to  sue  within 
twelve  years  from  that  date  his  right  of  suit  was  time-barred. 
Art.  60  (Art.  62  N.  R)  would  not  apply  to  the  facts  Of  the  Case. 
The  suit  bond  could  not  be  construed  as  a  mere  instalment 
bond.  If  the  suit  bond  had  not  charged  the  debt  on  immovable 
property.it  would  no  doubt  have  been  a  bond,  payable  by  in¬ 
stalments  and  Art.  60  of  the  Limitation  Regulation  would 
have  governed  the  suit.  (10  T.  L.  J.  127  and  32  T.  L.  R.  139 
explained).  (See  Art.  62  supra.) 

(t)  Suit  by  foreman  for  future  subscriptions  in  a  Iump-Demand  in  writing, 

whether  necessary. 

(i)  Ouseph  Ouseph  v,  Chandy  Chandy.  7  T,  L.  1.  41() 

(See  Art.  62  supra). 
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(ii)  Kunjumakkanda  Gheevarghese  v.  Eacliambi  Raman  33 
TiL.  R.  139=6  T.L.J.  360. 

(See  Art.  62  supra). 

(g;  Hypothecation  bond-  Default  In  payment  of  interest— Cause  of  aetion 

for  principal  and  interest. 

ICanaklcu  Raman  Gopalan  v.  Kuruppan  Kamathi  10 

T.  L?  J.  197.  . 

The  plaintiff  sued  On  a  hypothecation  bond  dated  11-5-1079 
executed  to  him  by  the  1st  defendant  and  the  deceased  brother- 
of  the  2nd  defendant.  The  bond  provided  for  payment  of  in¬ 
terest  at  the  end  of  every  six  months  from  the  date  and  the 
principal  on  25-4-1081.  There  was  a  further  provision  that  in 
case  interest  was  defaulted  to  be  paid  regularly  as  was  stipulated 
for,  the  principal  and  the  interest  in  arrears  would  become  pay¬ 
able  at  once  without  reference  to  date  fixed  for  payment  of 
the  principal.  No  interest  was  paid.  In  answer  to  the  plain¬ 
tiff’s  suit  which  was  filed  more  than  twelve  years  after  the 
date  of  first  default  the  defendant  contended  that  the  suit  was 
time-barred.  Held  that  Art.  109  (Art.  119  N.  R).  of  the  Limit- 
ationRegulation  governed  the  suit  and  the  cause  of  action  arose 
on  11-11-1079,  the  date  of  first  default.  As  the  suit  was  brought 
more  than  twelve  years  after  .J;hat  date,  it  was  dismissed  as 
time-barred.  (32  T.  L.  R.  139ioll). 

00  Money  advanced  by  senior  member  to  save  Tarwad  property— Suit  for. 

'  Meenakshi  Pillai  Rugmani  Pillai  v.  Ramadevi  Pillai  Easwari 
Pillai  5  T.  L.  J.  172. 

A  suit  by  a  junior  member  of  a  Marumakkathayam  Tarwad 
for  recovery  of  money  alleged  to  have  been  advanced  by  her 
to  her  Karanavan  for  thegiurpose  of  saving  Tarwad  property 
from  sale  in  Court  auction,  is  governed  by  Art.  109  (Art  119 
N.  R)  and  it  will  not  be  barred  if  brought  before  the  expiry  of 
twelve  years.  The  decision  is  based  on  the  principle  laid  down 
in  24  T.  L.  R.I95  where  it  is  held  that  a  junior  member  of  a, 
Tarwad  who  spends  money  to  save  Tarwad  property  from  sale 
is  entitleAto  a  salvage  lien  for  that  amount  on  the  properties. 
The  present)  suit  brought  within  twelve  years  is  not  barred  by 
limitation. 

(j)  Suit  for  personal  decree  for  arrears  of  Michavarom. 

(i)  Thuppan  Nilacantan  Nampuripad  v.  Kanalcku  Narayanan, 
RqrameswarQn,  3  T,  L.  J.  14  F.  g, 
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The  twelve  years’  rule  under  Art.  109  (Art.  119  N.  R.)  of  the 
Limitation  Regulation  applied  to  suits  for  personal  decrees  for 
*  arrears  of  Michavarom  and  that  the  Munsiff’s  decision  that 
arrears  of  Michavaram  for  more  than  three  years  could  not  be 
awarded  as  against  the  defendant  personally  was  erroneous. 

(ii)  Thuppan  Nilacantan  Nampuripadv.  Kanakku  Narayanan 
Parameswaran.  3  T.  L.  J.  1.  F.  B. 

(See  Arts.  53,  103  and  104  supra). 

(k)  Right  of  mortgagee  to  sue  for  money— mortgagee  not  pul  in 

possession. 

(i)  Kanakku.  Thampi  Mart.haridan  Velayiidhan  v.  Aru- 
mukhorn  Arumukhom.  S.  D.  II.  17. 

y/hen  neither  the  assignee  of  a  mortgage  nor  his  assignors 
(mortgagees)  has  possession  of  the  property  mortgaged,  their 
only  right  is  a  charge  and  a  suit  by  either  of  them  for  the 
mortgage  amount  is  governed  by  the  twelve  years’  rule  under 
Art.  109  (Art.  119  N.  R).  and  not  by  fifty  years  under  Art.  123, 
(Art.  135  N.  R .)  N.  B.  Both  in  16  T.  L.  R.  &  14  T.  L.  R.  cases 
the  mortgagees  had  possession  of  the  property  and  hence 
their  suits  did  not  fall  under  Art,  109  (Art.  119  IT.  R.)  See 
Art.  135  infra. 

(ii)  Raman  Raman  v.  Raman  Velayudhan,  22  T.  L.  R, 

213  F.  B. 

A  suit  by  the  usufructuary  mortgagee,  who  fails  to  get 
possession  of  the  mortgaged  property,  for  recovery  of  the 
mortgage  money  by  sale  of  the  property  is  governed  by  Art. 
109  (Art'.  119  N.  R.)  and  not  by  Art.  123  (Art.  135  N.  R.)  of  the 
Limitation  Regulation.  Held  also  that  a  hypothecation  is  a 
simple  mortgage  and  not  a  mere  charge  (16  T.  L.  R.  35  dist. 
In  16  T.  L.  R.  case  the  mortgage  had  possession  of  the  pro¬ 
perty).  See  Art.  135  infra. 

(iii)  Raman  Nalayappan  v.  Abdul  Kadir  Pillai  Abdul  Kadir 
Pillai  IT.  L.  R*.74. 

A  mortgagee  who  has  not  been  put  in  undisputed  possession 
under  the  mortgage  has  the  right  to  sue  for  the  money  within 
twelve  years  from  the  date  of  mortgage. 

(l)  Personal  decree  against  tenant  for  arrears  of  Tiruppuvaratn. 

(i)  Murthi  Sridkarar  Nampuripad  v.  Sankaran  Qovindan. 
22  T.L.  R.  1. 
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Plaintiff  sued. for  recovery  of  more  than  three  years’  Tiru- 
ppuuaram.  He  sought  only  for  personal  remedy  against  the 
1st  defendant  and  by  inadvertance  omitted  to  ask  for  a 
decree  directing  the  amount  to  be  realised  from  defendant’s 
interest  in' the  property.  It  was  contended  that  the  plaintiff 
could  not  recover  ,  more  than  three  years’  Tiruppuvaram  as 
against  the  defendant’s  person.  The  question  whether  the 
limitation  period  for  a  personal  decree  against  the  tenant  for 
recovery  of  arrears  of  Tiruppuvaram  was  three  or  twelve  years 
was -not  decided  by  their  Honors,  as  the  plaintiff  applied  for 
permission  to  amend  his  plaint  for  a  decree  against  the  in¬ 
terest  of  the  tenant  in  satislaction  of  his  claim,  so .  that  he 
could  recover  twelve  years’,  arrears  from  the  property  and  that 
prayer  was  allowed.  But  their  Honors  held,  that  as  regards  the 
remedy  .against  property  for  arrears  of  Tiruppuparam  the 
plaintiff  had  twelve  years’  period  of  limitation  under  Art.  109 
(Art,  119  N.  R).  (11  T.  L.  R.  74  referred  to). 

(ii)  Pakaravoor  Swamiar  v.  Raman  Kesavan.  15  T.  L.  R.  114. 

(See  Art.  118  suprg). 

(e»)  Suit  for  money  due  under  hypothecation  bond~ackuow- 

ledgmeut  in  a  previous  suit - waiver. 

Sultan  Pillai  v.  Kusbar  Murayis.  18  T.  L.  R.  103  F.  ,B. 

(See  Art.  ^2  supra), 

(n)  Recovery  of  customary  dues  charged  on  Kanapattam  lands. 

Email  Narayanan  Numbooripad  v.  Chothi  Thirunal  Raia 
Raja  Varma  Valia  Koil  Thampuran  of  Rilitnannoor  T.  L.  R. 

'  19.;  F.  ;B. 

The  plaintiff,  as  Karanavan  and  manager  of  Kilimanoor 
Kottaram,  instituted  a  si^it  for  declaration  of  his  right  to  assess 
and  levy  a  tax  or  cess  denominated  ICadama  in  respect  of 
lands  described  in  the  plaint  schedule  and  held  by  defendants 
■''%  tof<89  seveisally  under  the  -Tst  defendant  and  for ,  arrears  of 
such  tax.  The  defence  was  based  upon’  a  denial  of  .the  right 
,  telaimed.bythe  plaintiff  and,  also  on  the  plea  of  limitation  bar. 
Held  that .the  claim  for  recovery  of,  money  or  custotnary  dues 
Charged  on  Kanapattam  lands  fell  under  Art.  109  (Art,.  119.  R.  R). 
The  faot  .that  plaintiff  did  not  take  steps  to  levy  the  revenue 
nr  tax  which  accrued  more  than  twelve  years  before  suit  could 
■•hot  bar  his- right  to  the  revenue  that,  accrued  during  12  years 
before  suit,  but  his  plea  that  his  claim  to  .revenue  that 
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accrued  due  at  period  anterior  to  the  twelve  years  before 
suit  was  not  barred  as  he  became  aware  of  the  accrual  of  his 
right  only  at  a  period  falling  within  twelve  years  of  the  suit 
could  not  be  upheld,  because  the  fifty  years’  period  provided 
by  Art.  125  (Art.  137  N.  R.)  of  the  Limitation  Regulation 
would  apply  to  a  suit  brought  by  the  Sirkar  and  not  to  one  by 
its  assignee. 

(o)  Suit  to  recover  money  deposited  for  safe  custody. 

Sankaran  Ummini  v.  Ohdcki  Kauli,  S.  1).  Ill,  132. 

The  plaintiffs  mother  deposited  a  certain  sum  of  money 
with  her  deceased  brother,  the  father  of  defendants  1  and  2  fob 
custody  in  Kanni  1058.  The  money  was  utilised  by  the  dece* 
ased  brother  to  obtain  a  release  of  a  Tarawad  property  out-1 
standing  on  mortgage.  The  plaintiffs  brought  a  suit  in  1077 
to  enforce  a  lien  on  the  property  so  released  which  came  to 
the  possession  of  the  defendants  under  a  partition  deed.  The 
defendants  pleaded  inter  alia  that  the  claim  was  barred.  Held 
that 'the  transaction  was  of  the  nature  of  trust  and  that  under 
Sec.  63  of  the  Trust  ^.ot  the  plaintiffs  were  at  liberty  to  follow 
the  property  on  which  the  money  was  invested,  if  the  money 
could  be  traced  to  such  property.  *  Such  suits  would  be  gov* 
erned  by  Art.  109  (Art.  119  N.  R.)  and  the  time  would  begin 
to  run  only  from  the  date  wl^n  the  money  sued  for  became  due, 
i.  e.,  from  the  date  of  demand  and  refusal.  Where  a  man  de» 
posited  money  in  the  hands  of  another  to  be  kept  for  his  care, 
the  possession  of  the  custodian  ought  to  be  deemed  to  be  the 
possession  of  the  owner,  until  an  application  and  refusal,  ot 
other  denial  of  the  right. 

(p)  Suit  on  hypothecation  bond  lor  arrears  of  interest— bond  barbed, 

Vishnu,  Vamanaru  v.  Padathil  Kunchena  Mathan.  S.  D. 
111,96.  # 

The  plaintiff  sued  for  arrears  of  interest  due  on  a  bypothe* 
oation  bond  of  927  and  payable  in  928  executed  by  the  1st  de* 
fendant’s  ancestor  to  plaintiff's  ancestor.  The  plaint  stated 
that  interest  up  to  1072  was  regularly  paid.  Held  that  the 

•  document  being  a  hypothecation  bond  fell  within  Art,  109 
(Art.  119  hf.  R.)  and  the  plaintiff  had  only  twelve  years  to 
sue,  and  that  since  the  present  suit  was  instituted  after  that 
period  it  was  barred.  And  as  the  bond  itself  was  barred  under 
Art.  109  the  suit  for  interest  was  held  to  be  not  maintainable, 
it  was  also  held  that  in  order  to  bring  the  case  under  Sec.  20 
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'of  the  Limitation  Regulation  the  payment  must  be  evidenced 
by  a  writing  signed  by  the  defendant  or  his  agent  and  it  must 
have  been  made  before  the  expiry  of  the  period  of  limitation. 
Neither  of  these  'conditions  were  satisfied  in  the  present' case. 

(q)  Non-payment  of  Michavarom— recurring  cause  of  action. 

Nilakanta n  NUacantan  Nambooripad  v.  Aiyyappan  Parames- 
warcm.  17  T.  L,  R.  58. 

(See  Art.  118 

(i)  Vendor’s  lien  for  Unpaid  purchase  money— acceptance  of  hypothecation 

bondi 

Krishnan  Bamcln  v.  Raman  Rcvmn.  Kol.  299, 

(See  Art.  97  supra). 

(s)  Assignment  of  chitty  security  bond  by  foreman— recovery  under- — 

supersession  of  valid  by  invalid  title. 

Oodayan  Marthandan  v.  Padmanabhan  Mathevan.  12  T.  L.  R, 
151. 

Plaintiff  was  the  foreman  of  a  chitty  scheme  to  which  the 
2nd  defendant  subscribed.  He  prized  his  ticket  and  executed 
a  hypothecation  bond  for  the  due  payment  of  future  instal¬ 
ments.  Subsequently  the  plaintiff  assigned  his  rights  under 
the  hypothecation  to  a  third  party  who  sued  for  the  recovery 
of  the, subscriptions  Which  2nd  defendant  had  allowed  to  fall 
into  arrears.  This  suit  was  dismissed  in  appeal  by  the  High 
Court  on  the  ground  that  the  assignment  was  invalid.  The 
plaintiff  thereupon  brought  the  present  suit  to  recover  the 
motley  due  to  him  under  the  deed  of  hypothecation  as  a  charge 
upon  the  immovable  property  covered  thereby.  Held  that  the 
plaintiff's  claim  was  governed  by  Art.  109  (Art.  119  N.  R.)  of 
the  Limitation  Regulation  which  gives  a  period  of  twelve 
years  for  suits  to  recover  money  due  under  a  hypothecation 
of  immovable  property  and  that  the  plaintiff’s  suit  having  been 
brought  within  twelve  years  was  not  barred. 

Sec.  14  which  allows  the  exclusion  from  the  limitation 
period  of  the  time  occupied  in  the  prosecution  of  a  former 
suit,  was  inapplicable  to  the  case.  It  could  hardly  b.e  held  in  the 
circumstances  of  this  case  that  the  present  plaintiff  was  pro¬ 
secuting  his  claim  with  due  diligence  in  the  previous  spit  in 
■which  he  appeared  simply  as  a  defendant, 
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(t)  Suit  for  arrears  of  rent  based  on  registered  lease. 

Krishnun  Krishnan  v.  Parameswaran  Vencadeswara  Aiyan , 
12  T.  L.  R.  143. 

(See.  Art.  104  supra). 

(u)  Mortgage— personal  remedy  against  mortgagor. 

Sankaran  Aiyappan  v.  Lekshmi  Karthyayani.  11  T.  L.  R.  74. 

A  mortgagee  has  two  remedies,  one  against  the  mortgagor 
personally  on  his  registered  bond,  and  the  other  on  the  mort¬ 
gage  deed  against  the  property  charged  with  the  debt.  And 
both  the  remedies  are  governed  by  Art.  109  (Art.  119  1ST.  R  J  of 
the  Limitation  Regulation.  Under  the  Limitation  Regula¬ 
tion,  Art.  109,  the  remedy  against  the  debtor  personally,  which 
a  mortgagee  could  not  enforce  formerly  after  the  lapse  of  six 
years,  has  been  extended  to  twelve  years  by  the  Regulation, 
II  of  1062.  Where  the  holder  of  a  mortgage  is  in  possession 
of  the  land  mortgaged,  the  period  of  limitation  may,  by  the 
provisions  of  Sec.  20  cl.  (V  of  the  Limitation  Regulation,  be 
computed  from  the  d%te  on  which  such  possession  terminated. 

(v)  Interest  charged  on  Immovable  property— limitation. 

Osmoothoo  Kavuthan  Asanisa  v.  Osamuthu  Ravuthan  Ninan 
Thambi.  10  T.  L.  R.  198.. 

Where  interest  claimed  is  a  charge  on  immovable  property 
the  period  of  limitation  for  the  recovery  of  the  same  is  twelve 
years. 

(w)  Conversion  of  hypothecation  into  mortgage— recovery  of  money  or 

possession  of  property. 

Lekshmanan  Mariadyv.  Narasimlia  Aiyan  Renga  Aiyan.  10 

T.  L.  R.  147. 

Defendant’s  grand-father  executed  to  the  plaintiff’s  father  a 
deed  of  hypothecation  on  the  3rd  Vykasi  1048.  The  bond  pro¬ 
vided  that  interest, on  the  debt  should  be  paid  by  two  instal¬ 
ments,  viz.,  on  the  gathering  of  the  Chingom  and  Kumbhom 
crops  and  that  on  default  of  payment  of  interest  of  anyone 
instalment  the  creditor  should  enter  upon  and  take  possession 
of  the  properties  hypothecated  and  enjoy  the  usufruct  of  the 
same  in  satisfaction  of  the  ihterest  stipulated  for.  The  bond 
did  not  expressly  provide  for  repayment  of  the  debt.  Plaintiff 
sued  for  the  recovery  of  the  debt  with  arrears  of  interest  or  in 
the  alternative  to  recover  possession  of  the  property,  Held 
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that  in  such  cases  the  cause  of  action  for  recovery  of  the 
money  accrued  on  the  day  after  the  date  of  the  bond  and  that 
the  plaintiff’s  suit  was  barred  as  it  was  brought  after  twelve 
years  of  the  bond.  Held  further  that  the  transaction,  though 
originally  a  hypothecation,  became  converted  into  a  mortgage 
with  possession  on  defendant’s  defaulting  to  pay  interest  and 
that  such  conversion  was  not  illegal,  and  that  the  alternative 
prayer  in  the  plaint  for  possession  of  the  property  was  not 
barred  as  the  cause  of  action  therefor  accrued  only  later  on 
when  default  was  committed  in  the  payment  of  interest  and 
that  the  plaintiff  brought  his  suit  within  twelve  years  of  such 
default. 

0O  Michavaroms  due  under  Kanapattom  leases. 

Minchara  S/vamh/ar  v.  Thanukrinhnan  Narayanan .  9  T.  L.  R. 
204. 

The  explanation  to  Art.  109  (Art.  119  N.  R.)  is  wide  enough 
to  include  not  only  Michavaroms  due  under  Kanapattom  leases 
but  also  to  claims  for  every  kind  of  dues  payable  to  Proclama¬ 
tion  Jenmies,  so  long  as  they  form  a  charge  on  jenmom  lands. 

(y)  Agreement  to  execute  document  in  respect  ot  property. 

■  Keenarthu  Kochaippa  v  Koshi  Jioshi.  Kol.  528. 

Plaintiff  sued  his  vendor  to  compel  him  to  do  all  acts  neces¬ 
sary  to  give  a  clear  title  to  plaintiff  and  also  to  give  possession 
of  the  properties  or  if  the  sale  was  inoperative,  for  a  deoree 
for  the  money  paid  with  interest.  Held  that  an  agreement  to 
execute  a  document  in  respect  of  a  property  whether  it  was  a 
sale  or  mortgage  created  a  charge  for  the  money  paid.  (17 
T.L.R.  97  foil).  Held  also  that  the  personal  remedy  against  the 
vendor  was  barred  after  three  years  from  the  breach  of 
contract  to  execute  the  document.  (22  T.  L.  R.  6  and  7  re¬ 
ferred  to),-  ■ 

B.  Article  net  applicable. 

fa)  Mortgage  acquired  by  Karanavan  of  Tavazhl-release  by  common 

Karanavanf-t-suit  lb  set  abide  .release. 

Qovinda  Pillai:°Kumara  Pttlai  v.  Ramtin  Raman.  11  T.  L.  J. 
312. 

(See  Art.  §0  supra).  ■ 

(b)  Recovery  of  paddy  lent  under  hypothecation  bond. 

Thotnman  Varkki  v.  lttiravirdn  Padmanabhqn.  3§  T.  I*.  R. 

.300  =  10  Tr  L,  J.  420  F.  B<  „ 
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N.  B.  This  is  not  good  law  now.  The  36  T.  L.  R- case  has 
been  oven-ruled  by  the  Legislature  in  passing  Article  119  of 
the  new  Limitation  Regulation,  According  to  the  new  Regu¬ 
lation  a  period  of  twelve  years  is  prescribed  for  such  suits. 

((0  Suit  for  arrears  of  rent— registered  lease  deed  fixing  no 
term. 

Mathevan  Sankaranarayanan  .Nair  v.  Knnafcku  Govindan 
Raman  Nair.  4  T.  L.  J.  332. 

(See  Art.  104  supra ). 

(&)  Vendor’s  lien— equitable  charge. 

Venkit.e&wara  Vadhyar  Vamnna  Vadhyar  v.  Sanharan  Sula- 
parii  Variar.  1  T.  L<  J.  100.  f.  B. 

(See  Art.  97  supra). 

(ej  Suit  for  Jenmi  Bhogam, 

Madhavaru  Govindaru  Nampuri  v.  Narayanan  Narayanan.  23 
T.  L.  R.  176. 

(See  At!.  118  supra). 

(0  Suit  for  purchase  money  in  the  hands  of  vendee. 

Tar  In  Pyli  v.  Kunhikora  Eippora.  12  T.  L.  R.  IS. 

(See  Art.  97  supra). , 

UNREPORTED  CASE  LAW. 

(a)  Right  to  recover  hypothecation  debt  personally  from  the 

debtor. 

S.  A.  261  of  1093. 

A  mortgagee’s  remedy  against  the  debtor  personally  ex¬ 
tends  to  twelve  years  from  the  date  the  debt  sued  on  is  payable 
and  is  not  restricted  to  six  years.  The  rightto  recover  money 
due  under  a  hypothecation  necessarily  implies  the  right  to  re¬ 
cover  it  from  the  property  charged  as  well  as  from  the  person 
of  the  hypothecator.  (11  L.  L.  R.  74;  18  T.  L.  R.403  foil). 

(b)  Hypothecation  debts - sighed  acknowledgments. 

A.  8.  479  of  1091. 

Two  hypothecation  bonds  were,  executed  in  favour  of  the 
plaintiff  by  the  defendant  who  settled  the  accounts  apd  signed 
an  acknowledgment  for  a  certain  sum.  Plaintiff  sued  on  the 
hypothecation  bonds.  The  defendant  contended  that  the  suit 
brought  ipore  than  t|ir^e  years  after  (bp  acknowledgment  was 
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barred.  Rdd  that  the  plaintiff  had  twelve  years’ period  under 
Art.  109  (Art  119  R.  R.)  and  that  the  acknowledgment  was 
only  a  memorandum  as  to  how  the  liability  stood  and  that 
there  was  no  waiver  of  right  under  the  bond. 

(e)  Acknowledgment  of  claim  for  renewal  fees. 

S,  A.  m  of  107 fl. 

An  acknowledgment  of  claim  for  renewal  fees  is  a  charge 
upon  immovable  properties  for  the  purpose  of  Art.  109 
(Art.  119  N.  R.)  of  the  Limitation  Regulation. 

INDIAN  CASE  LAW. 

(a)  Suit  for  value  of  paddy  charged  on  Immovable  property. 

In  British  India  after  some  conflict  of  opinion  (expressed 
in  24  C.  L.  J.  348 ;  44. 1. 0.  518 ;  22  Cl.  W.  N.  790:  13  C.  W.  N. 
184;  47  C.  125;  50.  I.  C.  608;  51.  I.  C.  241;  23  C.  W.  N. 
949;  60.  I.  0.  715),  it  has  been  held  that  a  suit  to  recover  the 
value  of  paddy  charged  upon  immovable  property  comes 
within  Art.  132  fArt.  119  N.  Rj.  25  C.  W.  N.  57  F.  B. 

N.  B.  Our  present  Article  settles  it  at  twelve  years  like  the 
Calcutta  Full  Bench  ruling.  • 

(b)  Suit  on  mortgage-1 — relief  against-property  and  person. 

In  a  suit  on  a  mortgage,  where  relief  is  sought  both  against 
the  mortgaged  property  and  the  mortgagor  personally,  the  two 
parts  of  the  claims  are  separate,  and  while  Art  132  (Art.  119 
N.  R).  applies  to  the  former  claim,  Art.  116  (Art.  104 ‘N.  R), 
when  the  mortgage  is  registered,  would  apply  to  the  latter 
claim.  7.  A.  502  P.  C. 

(e)  Mortgage  deed  payable  on  demand. 

If  the  mortgage  deed  provided  for  repayment  on  demand, 
no  actual  demand  was  necessary  -  to  establish  a  starting  point 
of  limitation  and  the  limitation  in  such  a  case  rap  from  the 
date  of  the  mortgage  deed.  21  M.  139;  52. 1.  C.  684;  31, 1.  C.  335; 
70. 1.  0.  759. 

(d ;  Co-mortgagor  paying  off  the  entire  niortgage  money. 

When  a  payment  (e.  g.  revenue)  creates  a  charge  Art.  132 
(Art.  119  N.  R.)  applies  to  suit  for  contribution.  When  a  co¬ 
mortgagor  pays  off  the  entire  mortgage  money,  he  acquires 
(under  the  Transfer  of  Property  Act)  a  charge  upon  the  other 
co-mortgagor’s  share  for  rateable  share  of  the  debt  so  paid  off, 
and  a  suit  by  him  to  enforce  such  charge  is  within  Art.  132 
(Art.  119  R.  R.).  57. 1.  C,  868;  26  A.  407  F.  ft. 


fceg.  VI  Of  1 1 66  (TEAVANCQEE  LIMITATION  R^(kiLATl6N.) 

Arts.  I:Z0  &  121] 

(e)  Arrears  of  maintenance  Charged  on  inheritance'. 

A.  suit  for  arrears  of  maintenance  charged  on  inheritance  is 
governed  by  this  Article.  10.  I.  A.  45  P.  C. 

(i)  Mortgage  of  t  ree$'. 

A  suit  based  on  a  hypothecation  bond  charging  standing 
trees  is  governed  by  this  Article,  trees  being  regarded  as  im¬ 
movable  property,  7.  .A.  W.  N.  59. 

120.  To  recover  Twelve  years.  The  expiration  of  the  drst 

money  or  term  of  payment  as<’  to 

paddy  due  the  part  then  payable; 

under  a  hy-  and  for  the  other-parts, 

pothecation  the  expiration  of  the  re¬ 
bond  bay-  spective  terms  of  pay¬ 
able  by  in-  meat:  but  where  after  the 

stalments,  default  and  on  or  before 

which  pro-  the  date  on  which  the 

vides  that,  last  instalment  is  due  the 

if  default  be  payee  or  obligee  makes  a 

made  in  demand  in  writing  for  the 

payment  of  payment  of  the  whole, 

one  or  more  and  has  not,  thereafter 

instalments,  waived  in  writing  his 

the  whole  right  to  such  payment, 

shall  be-  then  from  the' date  of-sueh 

due.  •  demand. 

. (NflTfiS). 

General, 

Article  compared. 

This  is  a  new  Article.  There  is  lio  corresponding  Article 
either  pi  the  old  Kegulation  or  in  the  Indian  Limitation  Act. 

121.  To  recover  movable  Twelve  years.  The  date  of 

■property  conveyed  or  be-  the  p  u  r- 

queathed  in  trust,  de-  chase, 

posited  or  pawned,  and 

■afterwards  bought  from 
the  trustee,  depositary 
or  pawnee  for  a  valuable 
consideration.  : 
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General'. 

Article  compared. 

This  Article  is  the  same  4s  Art.  110  of  the  old  Regulation. 
But  aftef  the  word  “trust”  the  words  “deposited  or  pawned” 
have  been  inserted,  and  instead  of  the  words  “without  notice 
of  trust,  actu.al  or  constructive”  the  expression  '‘for  a  valuable 
consideration”  has  been  substituted.  The  present  Article  is 
,the  same  as  Art.  133  of  the  Indian  Limitation  Act. 


122.  To  recover  possession  of  Twelve  years.  The  date  of 
immovable  property  con-  the  transfer, 

veyed  or  bequeathed  in 
trust  or  mortgaged  and 
afterwards  transferred 
by  the  trustee  or  mortga¬ 
gee  for  a  valuable  con¬ 
sideration. 


General. 

Article  compared. 

This  Article  is  the  same  as  Art.  Ill  of  the  old  Regulation. 
Instead  of  the  word  “purchased”  the  word  “transferred"  has 
been  substituted,  and  the  words  “without  notice  of  trust, 
actual  or  constructive”  have*  been  omitted  from  the  new 
Article.  Again  the  word  “transfer”  has  been  substituted  for 
the  word  "purchase”  in  column  3  of  the  Article. 

Art.  122  is  the  same  as  Article  134  of  the  Indian  Limitation 
Act. 

TRAVANCOltE  CASE  LAW. 

(a)  Lessee  by  getting  registry  during  currency  oi  lease. 

Pururutathi  Godavarma  Valia  Raja  v.  Krlshnan  Kun.jan. 

7,  T.  L.  J.  421. 

A  executed  a  lease  to  B  with  a  term  of  20  years.  During  the 
currency  of  the  lease,  but  more  than  twelve  years  before  the 
suit,  B  got  the  property  registered  in  his  name  aS  Puthuval.  A 
was  neither  a  party  to  nor  Was  aware  of  the  Revenue  enquiry 
and  decision.  After  getting  the. registry  B  executed  a  sale  deed 
for  the  property  to  C  making  no  ’  mention  of  the  lease  and 
purporting  to  act  as.  owner.  A  ued  B  and  C  fter  the  expiry 
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of  the  term  in  the  les.se  deed,  for  recovery  of  the  leased  pro¬ 
perty.  Held  that  the  suit  did  not  fall  under  Art.  Ill  (Art.  122 
N  R.).  That  Article  applied  only  to  purchasers  from  mortga¬ 
gees  and  trustees.  There  was  no  justification  for  extending 
the  operation  of  Art.  Ill  to  the  case  of  the  purchasers  from 
lessees. 

(t)  Non-payment  of  Mieliavaroui — legal  effect  of. 

Nilaeantan  Nilacantan  v.  Aii/appan  Parameswaran.  17 
T.  L.  R.  58. 

(See  Arts.  118  and  119  mpra.) 

(c)  Plea  of  adverse  possession  by  purchaser  from  mortgaglm--1 

limitation. 

Nidumadi  Chinna  v,  Saravanuperumal  Ramanathan.  11 
T.  L.  R.  204. 

Plaintiff  sued  for  the  redemption  of  a  mortgage  of  immovable 
property  granted  on  a  Kanom  lease  to  plaintiff’s  family.  The 
plaintiff’s  case  was  that  the  property  was  mortgaged  in  1043 
by  his  mother  when  he  was  a  minor.  The  mortgagor  had 
possession  of  the  property  till  1055  and  paid  the  mortgagee 
interest  due  on  the  mortgage  amount;  but  in  1055  possession 
of  the  property  was  handed  over  to  defendants  1  and  2,  the 
heirs  of  the  mortgagee,  by  plaintiff,  the  produce  of  the  property 
being  taken  by  them  from  that  year  in  lieu  of  interest.  The 
suit  was  for  the  redemption  of  the  mortgage  and  the  recovery 
of  the  property  on  payment  of  mortgage  amount.  The  third 
defendant  contended  that,  after  the  mortgage  was  executed, 
plaintiff’s  mother  sold  her  interest  in  the  property  to  the 
mortgagee  himself  in  1043  itself  and  that  the  mortgagee  con* 
veyed  his  rights  to  his  wife,  the  3rd  defendant  in  1056  and  the 
3rd  defendant  executed  a  mortgage  in  the  same  year,  which  had 
been  assigned  to  the  4th  defendant.  The  4th  defendant  con* 
tended  inter  alia  that  the  plaintiff’s  suit  was  barred  under  Art, 
111  (Art.  122  N.  R.)  as  it  was  instituted  twelve  years  after  the 
execution  of  the  sale  to  3rd  defendant.  Held  that  Art.  Ill 
did  not  apply.  The  Article  (111)  Was  intended  to  proteot 
bona  fide  purchasers  and  iffwas  incumbent  on  the  Court  to  see 
that  a  person  claiming  the  protection  of  the  Article  was  a 
bona  fide  purchased  ;  that  he  had  purchased  for  valuable  con¬ 
sideration  ;  and  that  he  purchased  without  notice,  actual  or 
constructive,  of  the  mortgage.  The  purchaser  from  mortgagee 
of  mortgaged  property,  if  he  did  not  prove  these  things  could 
not  claim  the  protection  of  the  Article,  Although  the  Article 
[W] 
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only  mentions  “trust’'  after  the  words  “without  notice  of ’  it 
was  clear  from  the  context  that  it  was  intended  to  apply  to 
mortgages  as  well  as  trusts. 

(3)  Purchaser  from  mortgagee— what  must  be  proved  against 

mortgagor. 

Arumugom  Vairavan  v.  Ramasubba  li/an  Renga  I  yen.  30 

T.  L.  R.  87. 

Plaintiff  brought  the  suit  for  redemption  of  a  mortgage  exe¬ 
cuted  by  his  predecessor  in  title.  The  mortgagee’s  rights  were 
sold  in  Court  auction  in  1061  and  purchased  by  another  who 
sold  the  property  in  1065  to  the  defendant.  The  suit  was  re¬ 
sisted  on  the  grounds  that  plaintiff's  vendor  had  no  title  to  the 
property  and  that  the  Court  sale  and  the  subsequent  sale  to 
defendant  by  the  auction  purchaser  purported  to  be  not  of  a 
mortgage  right  but  of  the  proprietory  interest  in  the  property 
and  that  this  suit  brought  more  than  twelve  years  after  the 
later  of  these  sales  was  barred  under  Art.  Ill  (Art.  122  N.  R). 
Held  that. a  purchaser  from  a  mortgagee  who  seeks  to  take 
advantage  of  the  twelve  years’  rule  prescribed  by  Art.  Ill  of 
the  Limitation  Regulation  must  show  that  he  is  a  bona  fide 
purchaser  for  value  without  notice,  actual  or  constructive,  of 
the  fact  that  his  vendor  has  only  a  mortgage  interest. 

USTBEPOItTEl)  CASE  LAW. 

# 

Purchase  should  be  without  notice. 

S.  A.  290  of  1092. 

Held  that  Art.  Ill  applied  only  to  voluntary  sales  and  ohly 
to  cases  where  the  transferee  had  taken  the  sale  “without 
notice”,  actual  or  constructive,  of  the  mortgage.  (11  T.  L.  R. 
204  foil). 

INDIAN  CASE  LAW. 

(a)  Applicability  of  article. 

Art.  134  (Art.  122  N.  R).  assumes  that  the  transfer  is  un¬ 
justifiable^  i.  e.,  that  it  is  of  an  ’ interest  greater  than  What  the 
trustee  or  mortgage's  is  competent  to  alienate.  If  the  trustee 
■or  mortgagee  alienates  mefely  his  .-own  qualified  interest 
(which  he  is  competent  to  dispose’ of)  there  is  no  cause  of 
action,  and  consequently  no  question  arises  as  to  the  applica¬ 
bility  of  Art.  134,3. 1.  C  93  s  36  G.  i'O03:1»,  C: ;  -45.  I.  0.  975; 
40  MY  1040!  F.-B.  (1054). 
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(b)  Articles  133  &  134  (Articles  121  &  122  N.  R.)  contrasted. 

The  provisions  of  Arts.  133  and  134  (Arts.  121  &  122  F.  R). 
are  of  an  extremely  stringent  kind  as  they  abridge  the  ordin¬ 
arily  prescribed  periods  (e.  g,  by  Arts.  145  and  148  =  Arts.  133 
and  136  F.  R).  for  suits  by  depositors,  pawnees  and  mort¬ 
gagors.  So  the  onus  lies  heavily  on  those  who  claim  the 
benefit  of  these  Articles,  to  prove  that  they  fulfil  the  position 
of  the  person  contemplated  by  these  Articles  as  a  person  who 
ought  to  be  protected.  14  M.  I.  A.  1;  40  M.  1040  (1065)  F.  B,. ; 
38.  I.  C.  194;  45.  T,  C.  975. 

(c)  Transferee  who  takes  with  notice  of  real  owner’s  claim. 

The  words  “without  notice  ot  trust  etc.”  are  omitted  and 
consequently  even  a  transferee  who  takes  with  notice  of  the 
real  owner’s  claim  and  with  knowlege  that  his  alienor  is 
acting  in  excess  of  his  powers,  is  entitled  to  the  benefit  of  this 
Article.  38  O.  526.  P.  C.;  36  C.  1003  P.  C.;  40. 1.  C.  50  ;  45. 1.  C. 
975;  40  M.  1040  F.  B. ;  46  B.  903  (908);  40.  I.  C.  531. 

fd)  Article  protects  only,  transferee  with  possession. 

Art.  134  (Art.  122  N.  R.)  protects  only  a  transferee  with 
possession.  Only 'if  transferee  obtains  and  holds  possession 
for  over  12  years  he  can  plead  the  bar  of  limitation  to  the  suit. 
36  A.  195  P.  C.;  27  B.  500:  29.  I.  C.  403;  24  M.  471;  40  M.  1040 
F.  B.;  61. 1.  O.  627. 

Ce).  Valuable  consideration,  essential. 

“Valuable  consideration”  forms  the  essence  of  both  Sec.  10. 
and  Art.  134  (Art  122  F.  R.)  of  the  Limitation  Regulation.  44 
M,  831  R.  C. 

If).  Article  controlled  by  Sec.  10. 

Art.  134  (Art.  122  F.  R.)  is  controlled  by  Sec.  10.  The 
language  of  Sec.  10  gives  the  clue  to  the  meaning  and  appli¬ 
cability.  of  Art.  134.  44  M.  831  P.  Q.j  65. 1.  C.  722. 

.  (g)  Article  applicable  to  inyoluntary.  transfers. 

Article  134  (Art.  122  F.  R.)  applies  even  in  favour  of  an  exe¬ 
cution  purchaser,  i.  e.,  it  applies  to  cases  of  involuntary  trans¬ 
fers  or  sales.  46  M.  75  P.  C. 

123..  Suit  by  a  mort-  Twelve  years.  .W.hen  the  mortga- 
g.agee  for  posses-  gor’s  right  to  posses¬ 
sion  of  i  nun  ova-  sipn,  deterrciiqes, 

ble  property. 
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(■NOTES). 

General, 

Article  compared. 

This  Article  is  the  same  as  Art.  112  of  the  old  Regulation 
and  Art.  135  of  the  Indian  Limitafron  Act.  In  the  absence  of 
agreement  to  the  contrary,  a  mortgagee  is  entitled  to  posses¬ 
sion  immediately  upon  the  execution  ot  the  mortgage. 


TRAVANCORE  CASE  LAW, 

fa)  Suit  by  second  mortgagee  against  first  mortgagee  for  re¬ 
demption. 

Vareethu  Ponnnyyan  v,  Kannakku  Paramemnran  Velayu- 
dhan.  15  T.  L.  J.  387. 


Held  that  Art.  112  (Art.  123  N.  R).  does  not  apply  to  suits 
by  a  second  mortgagee  for  redemption  of  the  first  mortgage. 
It  is  applicable  only  to  a  suit  for  possession  by  a  mortgagee 
against  his  mortgagor.  In  a  suit  by  a  second  mortgagee  for 
redemption  of  the  first  mortgage,  the  plaintiffs  position  is 
not  really  that  of  a  mortgagee.  He  is  the  partial  owner  of  the 
equity  of  redemption  and  sues  in  that  capacity  lor  redemption 
of  the  prior  mortgage.  He  stands  in  the  position  of  the 
mortgagor  for  the  purposes  of  the  suit.  [25  T.  L.  R.  104  (106) 
foil.] 

(b)  Melottidar’s  right  to  redeem  prior  mortgage. 

(i)  Chatham  Velayudhanv.  tfeelacantan  Krishnan.  1  T.  L.  J. 
269. 

The  plaintiff’s  deceased  Karanavan  had  given  a  mortgage 
to  the  1st  defendant’s  karanavan  in  1054.  This  mortgage  right 
was  assigned  to  the  6th  defendant.  The  plaintiff  brought  a 
suit  on  23-5-1082  to  redeem  the  mortgage  of  1054.  The  6th 
defendant  obtained  on  19-6-1082  an  assignment  of  a  Melotti 
which  had  been  executed  by  the  original  mortgagor  in  1068  to 
a  stranger,  who  had  not  redeemed  him  (6th  defendant).  The 
6th  defendant  pleaded  that  he  should  he  given  the  2nd  mort¬ 
gage  amount  also  by  the  plaintiff.  The  plaintiff  in  reply  con¬ 
tended  that  the  Melotti  was  invalid  as  it  was  not  supported 
by  consideration  and  necessity,  and!  that  the  Melottidar’s  right 
to  the  mortgage  amount  was  time-barred  as  he  did  not  redeem 
the  first  mortgage.  Held  that  the-Melottidar’s  right  to  redeem 
the  prior  mortgage  was  not  time-barred,  Art.  112  (Art.  123 
N.  R.)  having  no  application  to  such  a  suit.  Art.  112  applied 
pply  to  suits  against  mortgagee  or  his  subsequent  vendees. 


Rag.  VI  of  1 1 00  (travancqre  limitation  regulation)  449 

Art.  123.] 

The  validity  of  the  Melotti  document  could  not  be  questioned 
in  the  suit  as  more  than  twelve  years  had  elapsed  since  its 
execution.  (Art.  104). 

(ii)  Kanakhu  Mathevan  Enmnmn  v,  Navgeli  Parmthi ,  25 
T.  L.  R.  104. 

The  1st  defendant’s  deceased  Karnavan  executed  a  mort¬ 
gage  to  the  2nd  defendant  in  1051.  In  1056  he  executed  a 
superior  mortgage  to  another  from  ■  whom  the  plaintiff  took  an 
assignment.  The  1st  defendant  executed  in  1055  a  Purakadom 
to  the  2nd  defendant  and  in  1073  executed  a  consolidated 
mortgage.  In  1081  the  1st  defendant  gave  a  superior  mortgage 
to  the  3rd  defendant.  The  plaintiff  brought  a  suit  in  1081  to 
redeem  the  2nd  defendant’s  first  mortgage  of  1051.  Held  that 
the  plaintiff  obtained  an  interest  in  immovable  property  under 
the  Melotti  deed  which  had  not  been  set  aside  within  the  time 
allowed  bylaw  and  that,  therefore,  the  right  created  by  that 
deed  became  indefeasible  by  reason  of  the  provisions  of  Sec.  28 
(Sec.  29  N.  R)  of  the  Limitation  Regulation.  The  Melotti  exe¬ 
cuted  by  the  deceased  Karanavan  was  not  a  void  document 
but  was  only  voidable  and  that  since  it  was  not  set  aside 
within  twelve  years  under  Art.  104  (Art.  114  N.  R).  it  became 
indefeasible  and  that  the  defendants  could  not  question  its 
validity.  It  had,  therefore,  become  unimpeachable  by  lapse 
of  time  under  Art.  104  of  the  Limitation  Regulation.  Held 
further  that  a  suit  brought  by  a  second  mortgagee  was  not  go¬ 
verned  by  Art.  112  (Art.  123  N.  R.)  which  applied  only  to  suits 
brought  by  the  plaintiff  under  the  mortgage  deed  as  mortgagee 
for  mere  possession  and  could  no  apply  when  the  mortgagee 
was  not  in  possession  and  the  mortgage  deed  expressly  required 
the  mortgagee  to  redeem  a  prior  mortgagee  who  was  in 
possession.  The  plaintiff’s  position  as  a  subsequent  encum¬ 
brancer  in  regard  to  his  suit  to  redeem  a  prior  encumbrance 
was  really  not  that  of  a  mortgagee.  He  was,  in  such  cases, 
the  partial  owner  of  the  equity  of  redemption  and  sued  in  that 
capacity  for  redemption  of  the  prior  mortgage-  He  stood  in 
the  position  of  a  mortgagor  for  the  purpose  of  the  suit. 

Redemption  by  puisne  mortgagees  of  prior  encumbrances 
could  not  extinguish  those  encumbrances  altogether.  If,  there¬ 
fore,  before  the  second  encumbrancer  redeemed  the  first 
encumbrancer,  the  third  encumbranoer  did  so,  the  latter  was 
liable  to  be  redeemed  so  far  as  the  first  encumbrance  ^vept, 
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fe)  Suit  for  redemption  by  2nd  mortgagee  against  purchaser  of 
equity  of  redemption. 

Muhammathu  Abdul  Rahman  v,  Kumaran  Velayudhan. 
1  T.  L,  J.  222. 

(See  Art.  114  supra). 

JNDIAX  CASE  CAW. 

Scope  and  applicability  Of  the  article. 

(1)  This  Article  applies  to  suits  against  the  mortgagor  or 
anybody  else  (e.  g.,  the  mortgagor’s  vendee).  16  G.  693  P.  C.; 
29.  M.  L.  J.  645  F.  B.  (662);  39  M.  811  F.  B.  (829). 

(2)  If  the  mortgagee  once  obtains  possession  under  the  mort¬ 
gage,  Art.  l35(Art.  123  IN  ,R)ceases  to  apply.  So  if  the  mortgagor 
subsequently  deprives  the  mortgagee  of  the  possession,  the 
latter  has  the  ordinary  period  of  twelve  years  under  Art.  142 
(Art.  130  N.  R)  to  recover  back  the  property.  18.  I.  C.  899; 
34.  I.  C.  173, 

124.  By  a  purchase!-  at  Twelve  years.  When  the  vendor 
a  private  sale  for  is  first  entitled 

possession  of  immo-  to  possession, 

vable  property  sold 
when  the  vendor 
was  out  of  possess¬ 
ion  at  the  date  of  ' 
the  sale. 

(N  OT  E  S  ). 

Article  compared. 

This  Article  is  the  same  as  Art.  113  of  the  old  Regulation  and 
Art.  136  of  the  Indian  Limitation  Act;  But  the  Explanation 
given  in  column  3  of  the  old  Article  is  omitted  from  the  new. 

The  expression  “out  of ,  possession”  as  used,  ip  Art.  124  im¬ 
plies  that  some  person  is.  in  possession  adversely  tp  the  vendor, 
some  person  is  holding  in  a  character  incompatible  with  the 
idea  that  the  ownership  remains  vested  in  the  .vendor. 

When  the  sale  is  of  the  equity  of  redemption,  Ar.t.  124.  will 
apply  to  the  vendee’s  suit  to  recover  possession  of  the  pro¬ 
perty  purchased  and  time  thereunder  runs  vyhep  t^e  mortgage 
js  redeeipec); 
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UNREPORTED  CASE  LAW. 

Scope  of  the  article. 

A.  S.  404  of  1080. 

Article  113  (Art.  124  N.  R)  applies  to  a  suit  by  a  private  pur¬ 
chaser  from  a  person  not  in  possession,  and  the  cause  of 
action  arises  when  the  vendor  is  first  entitled  to  possession. 
Article  114  (Art.  125  N.  R)  applies  to  a  suit  by  an  auction  pur¬ 
chaser  when  the  judgment-debtor  is  out  of  possession  at  the 
date  of  sale  and  the  starting  point  for  limitation  begins  when 
the  judgment-debtor  is  first  entitled  to  possession.  Twelve 
years  have  to  be  calculated  from  the  date  of  sale  under 
Articles  113,  114  and  115  (Arts.  124,  125  and  126  N.  R). 

INDIAN  CASE  LAW. 


fa)  Onus  of  proof. 

In  suits  by  the  vendee  against  the  person  in  possession  to 
recover  the  property,  the  onus  is  on  the  plaintiff  (vendee)  to 
prove  that  his  vendor  had  been  in  possession  within  12  years 
before  the  date  of  the  suit  and  not  merely  that  he  was  in 
possession  within  12  years  of  the  sale.  36.  I.  C.  100;  4  B.  89; 
16B.  343. 

(b)  Vendor  in  possession  at  the  date  of  sale. 

If  the  vendor  was  in  possession  at  the  date  of  sale  Art.  136 
(Art.  124  N.'R)  has  no  application  and  a  suit  brought  by  the 
vendee  to  recover  possession  would  be  within  the  residuary 
Art.  144'  (Art  T32  IT.  R)  and  the  limitation  runs  forthwith  from 
the  date  of  sale.  19  B.  620;  24.  I.  C.  216;  49.  I.  C.  751. 

(cj  Vendor,  who  is. 

“'Vendor”  in  Art,  136  (Art,  124  IT.  R)  means  a  vendor  other 
than  the  execution  purchaser  mentioned  in  Art.  138  (126  N.  R) 
31  C.  681  F.-B.;  25  B.  275;  15  M.  331;  8  C.  W.  N.  476  F.  B.  . 

(d)  Arts  13d  and  144  (Artsl24  and  132  N.  R. )  compared. 

This  Article  and  Aft.  137  (Art.  125  N.  R)  do  not  apply  to 
suits  against  the  vendor  or  judgment  debtor,  who  was  out  of 
posSessioh:  dt  the  date  of  sale,  and  who  thereafter  obtained 
possession.  Such  suits  would  fall  under  -Art,  144  (Art.  132 
'M).13.B.424. 
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125.  Like  suit  by'a  pur- Twelve  years.  When  the  judg- 
chaser  at  a  sale  in  •  ment-debtor  is 

execution  of  a  first  entitled  to 

decree,  when  the  possession, 

judgment  debtor  was 
out  of  possession  at 
the  date  of  the  sale. 


Article  compared. 

This  Article  is  the  same  as  Art.  114  of  the  old  Regulation, 
but  the  explanation  in  column  3  of  the  old  Article  is  omitted 
from  the  new  as  in  the  case  of  Art.  124. 


This  Article  is  the  same  as  Art.  137  of  the  Indian  Limitation 
Act. 

Articles  124  and  125  and  also  the  next  Article  126  do  not 
apply  to  purchasers  at  a  revenue  sale.  Such  a  purchaser’s  suit 
for  possession  is  governed  by  Art.  132  of  the  Regulation. 

TRAVANGORE  CASE  LAW. 

(a)  Suit  against  trespasser  to  recover  possession  of  property. 

Adima  Pdkkier  Filial  v.  Chaithu  Mohamad  Sekii.  Pillai.  31 
T.  L.  R.  131  —  5  T.  L.  J.  329, 

The  father  of  defendants  1  and  2  purchased  the  plaint  pro¬ 
perty  sold  in  Court  auction  in  execution  of  a  decree  against 
K,  and  got  formal  delivery  of  the  same  through  Court  in  1068. 
In  execution  of  another  decree  against  the  father  of  defend¬ 
ants  1  and  2  the  very  same  property  was  again  sold  in  Court 
auction  aud  purchased  by  another  who  in  his  turn  also  obtained 
formal  delivery  through  Court  on  25-8-1074,  and  he  after¬ 
wards  sold  his  rights  to  the  plaintiff  on  24-4-1075.  Sometime 
after,  the  father  of  defendants  1  and  2  sued  the  heirs  of  K  for 
possession  of  plaint  property  and  obtained  actual  possession 
on  3-2-1086  and  then  assigned  his  rights  to  third  defendant. 
In  1086  the  plaintiff  brought  the  present  suit  to  recover  posses¬ 
sion  of  plaint  property  with  mesne  profits  alleging  trespass  by 
the  third  defendant.  Held  that  Articles  114  and  115  (Arts. 
125  and  126  N.  R)  had  no  application  to  the  case.  The  proper 
Article  governing  the  case  would  be  121  (Art.  132  N.  R)  which 
lays  down  a  period  of  twelve  years  from  the  date  on  which  the 
defendant’s  possession  became  adverse  to  the  plaintiff.  The 
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possession  of  the  third  defendant  began  to  be  adverse  to  thd 
plaintiff  only  from  1Q86  when  the  third  defendant’s  vendor 
got  delivery  of  possession  of  property.  The  third  defendant 
did  not  derive  his  possession  from  K.  Therefore,  he  was  not 
entitled  to  add  to  his  and  his  vendor’s  owil  possession  the 
period  of  possession  of  K  and  his  heirs.  Hence  the  suit  was 
not  barred.  Articles  114  and  115  are  intended  to  apply  to  a  suit 
directed  against  a  third  party  other  than  the  judgment-debtor, 
(b)  Suit  for  possession  of  property  from  jUdgment-debtor--suit  brought 
12  years  after  confirmation  of  sale, 

Aiyappan  Krishnan  v.  Mammon  Mathu.  %1  T.  L.  R.  63=11 
T.  L.J.129. 

(See  Art.  126  infra). 

(e)  Mortgage  declared  invalid  by  decree— suit  to  recover  possfcssidh  of 

mortgaged  property. 

Numku  Pillai  v.  Skudalaimiithil  Snbramonian.  15 
T.  L.  R.  172, 

PlaintifFs  sued  in  1068  and  obtained  a  decree  setting  aside  a 
mortgage  executed  by  their  Karanavan,  but  as  the  plaintiffs 
were  junior  members  of  their  Tarwad,  the  Court,  undef  the 
law,  then  in  force,  could  not  order  restoration  of  the  mortgaged 
property  to  them.  After  .the  decree  the  plaintiffs  obtained  the 
property  as  their  share  in  A  partition  of  family  properties; 
The  plaintiffs  sued  to  recover  the  property  more  than  twelve 
years  after  decree  from  the  mortgagees  without  payment  of  the 
mortgage  amount.  Held  that  if  the  plaintiffs’  Tarwad  wanted 
to  recover  the  property  under  the  decree,  their  Karnavail 
ought  to  have  sued  within  twelve  years  from  the  date  of  the 
mortgage.  Such  a  suit  not  having  been  brought,  the  right  to 
,  claim  restoration  of  the  property  free  of  the  mortgage  charge 
had  been  lost.  But  as  the  defendants  were  admitted  to  hold 
under  the  mortgage  of  1056  and  the  Purakkadom  of  1061,  the 
plaintiffs  might  fall  back  upon  the  mortgage  and  ask  for  Its 
redemption.  A  mortgagee  could  not  claim  to  hold  adversely 
to  the  mortgagor  or  his  representative  until  the  50  years 
allowed  for  the  redemption  of  property  had  expired.  Within 
50  years  of  the  mortgage,  the  mortgagor  or  his  representative 
might  be  allowed  to  redeem  on  payment  of  the  mortgage  and 
other  encumbrances  at  any  time. 


.  N.  B.  But  when 


set  aside  as  invalid,  adverse  posses* 
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property  be  not  recovered  within  twelve  years  from  the  date, 
the  owiier’s  right  to  claim  r’estoratioh  is  absolutely  lost. 

Id )  Suit  tor  declaration  of  title  and  cancellation  of  deed. 

lyappan  Kelan  v.  tyappan  lyappan.  15.  T.  L.  R.  1. 

A  suit  for  declaration  of  title  and  for  cancellation  of  deed, 
the  existence  Of  which  oast  a  doubt  on  the  validity  of  the 
title-,  is  not  governed  by  three  years’  limitation  prescribed  for 
■  -  ffiotibn  brought  to  set  aside  fraudulent  deeds  but  by  twelve 
yhars’  limitation. 

tc)  Shit  to  set  aside  alienation  of  Karartavan-ittaiiitifSf,  rtiliior  on  the  date 
of  alienation-adult  members’  silence. 

Neelacantan  Kesamn  v.  Math t van  tCesavan,  12  T,  L.  R.  99. 
Plaintiff  sued  to  set  aside  a  sale  executed  by  the  Karanavan 
and  two  senior  male  members  of  the  Tarwad  seventeen  years 
before  the  suit.  The  plaintiff  was  a  minor  at  the  time,  and  the 
only  other  members  in  the  family,  a  male  and  a  female,  died 
without  taking  any  steps  for  questioning  the  sale.  Held  that 
where,  in  a  Malabar  Tarwad,  the  metiib'ers  who  were 

competent  to  contest  an  alienation  of  Tarwad  property, 
ttCglpcted  to  do  so'  for  a  period  of  twelve  years ^  it  ..was  incom¬ 
petent  to  o.tnember  who  happen^’ to  he  a  minor.  at  tne  dfa’te  of 
the  alienation,  to  question  its  validity  after  the  expiry  of  that 
period,  (i  T.  L.  R.  34  foil;. 

INDIAN  CASE  LAW. 

Applicability  of  article, 

This  Article  applies  on^  to  a  suit  hldinst  a  third  bhHy  in 
possession  of  the  land  and  not  td  a  s®t’against  the  judgment- 
dehtoi'  or  his  representative;  15  B.  46 1 ;  1  A.  L.  J.  1184. 

tilke  suit  by  a  pur*  Twelve  years.  The  date  when 
tihuseV  at  a  sale  jnexe-  the  sale  becomes 

eUtion  ,,of  ;a.  decree,  'absolute. 

When,  the.j  judgment- 
debtor  was;, in , posses* 

.  pion  at  the  date  of  the 
,  .  sale.  .  ;V 

.  fAt.0T.BSii.  : 

,  Bsntral. 

Article  compared. 

This  Article  is  the  same  as, Aytv  ,il5  pi  the  old,  ftejjulatiott 
and  Art!  i§8  of  the  Indian  Limitation  ' Act,  But  the ‘words 
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'•‘purchaser  immovable  property"  after  “purchaser”  and  the 
words  “fop  possession  of  the  purchased  property”  after  the 
\yor<j'“decree’’  have  been  o.mitted  from’ the  new  “Article.  The 
third  column  of  the  old  Article  runs  as  f,ollows:-“T.te  da.te  of 
tjijB  s^e.” 

The  time  under  Art.  1?6  runs  not  from  the  date  of  sale,  but 
when  the  sale  is  confirmed  and  becomes  absolute.  (Vide  ,0.  21 
r.  89) 

TR AVAN  CORE  CASE  LAW. 

(a)  Suit  for  possession  of  property  from  judgment-debtor— suit  brought 

twelve  years  after  cppfipjnaHon  of  sale-  ...  > 

4iyappan  grishvan  v.  Mamman  Mrtthoo.yi  T.  L.  R.  63-11 
T.  L.  J.  129. 

The  plaintiff  purchased  the  plaint  property  in  Court  sale  on 
13-1-10^8  and  the  sale  was  confirmed  on  13-2-1078.  ‘  Plaintiff 
fifed  a'  suii  on  14-2-1090,  i.  e.,  after  twelve  years  of  sale 
but  within  twelve  years  of  the  date  of  confirmation,  for  re-  ■ 
covery  of  possession  of  property  from  the  judgment-debtor. 
field  that' the  suit  was  governed  by  Art.  115  (Art.  126  N,  R)  of 
the  Lirnitation  Regulation  and  that  the  plaintiff  had  twelve 
years’from  “the  da'te  of  the  actual  sale  and  hot  from  the  date 
of  confirmation.  In  the  present  case  as  the  suit  was  brought 
more  thantw.^Jve  ye&rs  aRer  the  date  of  sale  it  was  ^ime- 
bajpad.  CSvee  ^rtipl^  125 

(b'  Suit  brought  more  than  twelve  years  after  sa|e. 

Narayanan  Narayanan  .  y.  Udayan  Raman  Narayanan.  26 
T.  L.  R.  239  -  2  Ti'fe'^?.'' '  '  *  * 

Plaintiffs  Karaiiavan-  purchased  certain  property  in  Court 
auction  in  1071  in  execution  of  a  decree  obtained  by  him 
against  the  husband  of  2nd  defendant' and  father  of  the  third 
'defe^cTanf.'  The  sale  was  confirmed  on  7-5-1071.  The  plaintiff 
ybd  also  obtained  a  decree  against  his  Karanavan  purchased 
tj^s  property 'in  1079  and  got  symbolical  possession  through, 
court  in’ f082.' *  In  108jl  the  plaintiff  sued  for  a  declaration  of 
his  title  to  and  possession  of,  the  plaint  property  and  to  re¬ 
cover  possession  of  the  same  yvRh  m<3£p§  profify?  ^ajlegipg 
.  trepans, by  /j.elend.amts  2  and  3.  Held  that  the  suit  was  governed 
by  ./rjt/'ifj.  ’/^t;.  R)  *  and  was  barred  '  as:  it  was 

^rop^htju^re.  t^Vn  twelve  years  after  the  date  of  the  auction 
sale  ip  10*71-  That  .pla'iptijfs  ^ranavan,  1  into  whose  shoes 
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the  plaintiff  had  stepped  under  his  auction  purchase  in  1079, 
not  having  obtained  possession,  actual  or  symbolical,  in  pur¬ 
suance  of  the  sale  in  his  favour  within  twelve  years  of  the 
date  of  his  auction  purchase,  the  plaintiff’s  suit  was  barred 
under  Art.  115  of  the  Limitation  Regulation  and  that  the 
symbolical  delivery  obtained  by  the  plaintiff  was  of  no  avail 
whatever  to  him,  as  defendants  2  and  3  were  not  parties  to 
either  of  those  suits  and  could  in  no  sense  be  regarded  as  heirs 
of  'karanavar’s  judgment-debtor.  (19  T.  L.  R.  212  dist). 

(e)  Suit  by  auction  purchaser  who  got  symbolical  delivery  of  possession. 

Velayudhan  v.  Raman.  19  T.  L.  R.  212. 

The  plaintiff  purchased  the  plaint  garden  and  the  buildings 
standing  therein  in  Court  auction  in  1063  and  later  on  he 
obtained  symbolical  possession  of  the  same  through  Court. 
The  plaintiff’s  case  here  was  that  on  the  same  day  he  obtained 
delivery  he  took  a  Suksfma  kychit  from  first  defendant  and 
•  allowed  the  defendants  to  be  in  possession  as  care-takers,  hut 
that  they  refused  to  surrender  the  houses.  It  was  held  that  a 
plaintiff-purchaser  had  twelve  years’ time  to  sue  for  recovery 
of  actual  possession  even  if  he  previously  obtained  only  sym¬ 
bolical  possession  and  it  was  immaterial  whether  defendants 
were  actually  ousted  or  not. 

(d)  Suit  against  trespasser  to  recover  possession  of  property. 

Adima  Pakkeer  Pillay  v.  Muhamad  Selcu  Pillay. '  31 T.  L.  R. 
131=5  T.L.j;  329. 

(See  Art.  125  supra). 

INDIAN  CASE  LAW. 

(a)  Applicability  of  article. 

This  Artiole  applies  to  a  suit  against  judgment-debtor  re¬ 
maining  in  possession.  But  to  a.  suit  against  a  third  party 
getting  into  possession  subsequently  to  the  date  of  sale  but 
before  the  purchaser  got  possession,  Art.  144  (Art.  132  N.  R.) 
would  more  appropriately  apply.  15  B,  261. 

Oj)  Regular  suit  by  auction-purchaser. 

(l)  An  auction-purchaser  at  a  sale  in  execution  of  a  decree 
may  bring  a  regular  suit  for  possession,  when  it  is  shown 
that  an  attempt  by  him  in  execution  proceedings  to  obtain 
possession  tyas  pnsuccessfql.  12  C.  169. 
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(2)  If  the  judgment-debtor  is  in  possession  at  the  date  of 
sale,  the  execution  purchaser  may  obtain  possession  in 
the  execution  department  under  Secs.  318  and  319,  C,  P.  C. 
(0.  21  rr.  95  and  96=0.  2 1  rr.  92  and  93  of  odr  code).  But 
although  a  speedy  land  summary  remedy  may  be  open  to*  the 
plaintiff  under  Sec.  318  C.  P.  0.,  his  right  to  bring’ a -regular 
suit  for  possession  is  not  affected  thereby.  The  two  remedies 
are  concurrent.  14  C.  644;  9  C.  602;  10  M.  53. 

10  Suit  by  assignee  of  execution-purchaser.  ' 

A  suit  by  execution  purchaser’s  assignee  is  also  within  the 
purview  of  Art.  138.  (Art.  126  N.  R).  31  C.681>.  B.;  15, M. 
331 ;  18  M.  144. 

127.  By  a  land-lord  Twelve  years.  When  the  tenancy 
to  recover  pos-  is  determined.  ’ 

session  from  a 
tenant.  ‘  . 

..(notVs). 

General.' 

Article  compared. 

This  Article  is  the  same  as  Art.  116  of  the  old  Regulation 
and  Art.  139  of  the  Indian  Limitation  Act.  The  period  of 
time  when  the  possession  of  the  defendant,  who  was  once  the 
tenant  of  the  plaintiff,  begins  to  be  adverse  to  the  latter,  is  the 
starting  point  of  limitation  for  the  suit  under  this  Article.  So, 
in  every  case  to  which  this  Article  is  sought  to  be  applied  it 
will  have  to  be  seen  whether  the  tenancy  has  determined. 
Sec.  Ill  of  the  Transfer  of  Property  Act  enumerates  the  ways 
in  which  a  tenancy  may  be  determined. 

TRAVANCORE  CASE  LAW. 

(a)  Mortgagor  and  mortgagee — auction  sale - transfer  of  territorial 

Jurisdiction— limitation — -attachment— landlord  and  tenants — 
possession  by  sufferance. 

Kulathur  Aiyati  v.  Meethian  Cochunni.  ,13  T.  L.  R.  27. 

A  executed  a  mortgage  to  B  on  11-8-1053  and  on  the  same 
date  he  took  a  lease  of  the  mortgaged  property  from  the  mort¬ 
gagee.  C,  a  creditor  of  B,  sued  him  and  obtained  a  decree  and 
sold  B’s  mortgage  interest  and  became  the  purchaser  at  Court 
sale  in  1055.  In  1057  C  sued  A,  mortgagor-lessee,  for  the 
recovery  of  the  sums  due  under  the  mortgage  and  Puravaipa 
deeds  executed  to  the  mortgagee  and  obtained  a  decree,  In 
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.tjie  r^Aantime  A  died  a$d  the  proper. ty  was  sold  to  the  defen¬ 
dant  by  the  heirs  of  A.  The  defendant  objected  to  the  execu¬ 
tion  of  the  deo.rep  against  the  property  and  the  objection  was 
allowed.  The  plaintiff,,  therefore,  brought  the  present  suit  to 
set  aside  the  sale  to  defendant  and  the  order  passed  by  the 
, Court  allowing  his  claim  apd  to  declare  the  property  lia,hle  to 
the  deoree  passed  in  his  favour  and  against  A.  Held  that  the 
execution  of  the  lease  deed  was  admitted  but  in  the  written 
statement  of  A  in  the  spit  pf  10-57  he  distinctly,  and  positively 
denied  the  plaintiff  s  right  to  make  any  claim  for  rent  under 
.the  lipase  on  the  ground  that  his  purchase  at  the  Court  sale 
in  1055  did  not  convey  to  him  B’s  right  as  lessor.  This  was  a 
denial  of  plaintiff’s  title  as  derived  from  the  Court  sale.  The 
present  suit  was  filed  ,in  1Q70  more  than  twelve  years  after  that 
denial.  As, Re  lease  executed  by  A  was  not  for  any  fixed  term 
it  must  be  taken  to  be  a  lease  from  year  to  year  determinable 
with  the  mortgage.  So  in  1055  when  plaintiff  purchased  B’s 
right  in  Court  auction  A  was  only  a  tenant-at-will  or  by 
sufferance.  The  possession  of  a  tenant-at-will  or  by  sufferance 
might  be  made  adverse  by  the  landlord’s  dissenting  to  allew 
.  him  to  remain  in  possession.  The  suit  against  A  brought  by 
P)iamijff;in  Ipg?  to  .pppoyer  possession  from  A  implied  suoh 
dissent,  W.hep  a  fitje  tp  land  held  by .  a  tenant-a-t-will  or  by 
SOffpranpe  p^gspd  to' amqther  person  aqd.  n.o  aftorpment  was 
madb  Re  new  landlord,  .no.  reqt  .paid  to  Rim  and  his  title 
qp.estipped  by  the. tenant,  the  tepant’s possession, would  become 
tqrtjQUS.aqd  time  would  run  agaiqst  Re  landlord.  A.rt.  116 
(Art.  ;1#7  N.  R,).qf  Re  Ipmit.ati.pn  Regulation  .would  apply  •  to 
such  a, cage  apd  the, plaintiff’s  suit  would  be  barred  under  that 
Article,  the  tenancy-at-will  or  by  sufferance  having  determined 
more  than  twelye  years  before  this  suit  was  brought. 

■The  plaintiff’s  claim  to  recover  the  land  as  mortgagee  was 
barred,  more  than  twelve  years  having  elapsed  before  the  date 
of  his  spit.  When  this  right  was  barfed,  he  could  not  recover 
under  the  lease.  The  principles  governing  the  ordinary  lease 
were  inapplicable  whpn  the, lessee  was  the  equitable  ovyner  of 
Re.grpperty  and  less.or-g '  r(gbt  was  derived  .,frqm  Rim,  and 
whepp  th(e,e^tinctipn  of  the  purchaser’s  right  as  mortgagee 
Carried  with  it  also  the  right .  created  by  the  lease.  The 
piaiptjff’s  .rights  under  , th(e  lease  rq?ted.on  his  rights  under 
thc,n?0fte.ag,e,  apd  if,he,,could  npt.rp,coypr  on  th,e  mortgage  he 
.p.opjd  pot  take  possession  of  the  RuR  .fpoffl  Re  defetidapt  as 
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his  landlord.  The  extinction  of  his  fight  as  mortgagee  by  the 
operation  of  the  Limitation  Regulation  carried  with  it  the 
rights  created  by  the  lease.  Plaintiff’s  title  rested  primarily 
on  the  mortgage  and  if  it  had  become  extinguished,  it  was 
obvious  that  the  lease  did  not  give  him  the  right  to  hold  the 
land  until  he  was  paid  the  charges  which  law  says  he  cannot 
recover.  (Vide  Sec.  28  =  Sec'.  29  N.  RJ  of  the  Limit 
Regulation.  Hence  this'  suit  was  clearly  barre'd.  _/£ 

UJVJKEPORTED  CASE  LAW.  /' 

(u)  Suit  tor  declaration  of  title  'and  to  compel  defendant 

kauom  lease. 

A.  8.  351  of  WHO. 

Tn  a  suit  brought  by  plaintiff  in  respect  of  certain  proper¬ 
ties  the  defendants  denied  plaintiff’s  title.  The  plaintiff  brought 
the  present  suit  twelve  years  after  the  denial  for  a  declaration 
of  title  and  to  compel  the  defendant  td  take  renewal  of  a 
kanom  lease  or  to  recover  the  property.  Held  that  under 
Art.  116  (Art.  12?  N.  R.),  the  present  suit  brought,  by  the 
plaintiff  was  time-barred,  as  more  than  twelve  years  had 
elapsed  after  the  denial  ot  plaintiff’s  title. 

(b )  Suit  by  landlord  to  recover  possession  from  tenant  holding  over. 

A.  S.  Nos.  m  and  538  of  1090,  and  Ml  to  »65  of  1091. 


Art.  ll6  (Art.  12?  N.  R.)  says  that  the  period  of  limitation 
tor  a  suit  by  a  landlord  to  recover  possession  froth  a  tenant  is 
twelve  years  from  the  date  when  the  tetiancy  is  determined. 
When  the  tenancy  is  for  a  fixed  period,  though  the  term  has 
expired,  it  does  not  necessarily  follow  that  tide  tehaney  is 
determined.  In  cases  where  the  tenant  is  holding  over  subse¬ 
quent  to  the  term  the  circumstances  and  facts  connected  with 
such  holding  over,  may. themselves  go  to  prove  that  such  hold¬ 
ing  over  is  with  the  landlord’s  consent,  express  or  implied,  and 
the  law  will  then  infer  that  a  new  relationship  of  landlord  and 
tenant  has  been  constituted  which  relationship  Hits  to  be 
determined  afresh  before  limitation  can  begin  to  r8n  against 
the  iahdiord.  What)  evidence  mhst  be  given-  by  th'b  landlord 
in  shoh1  cases  to  imply  a  fresh '  tenhhey  in  His  faVoiir  will 
tfh'pehd  oh  the  circumstance  of  each  cake, 
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INDIAN  CASE  LAW. 

(a)  Applicability  of  article. 

(1)  This  Article  refers  to  tenancies  which  by  reason  of  the 
expiry  of  the  leases  have  terminated  and  to  tenancies-at-will 
terminable  by  due  notice.  12  C.  484  P.  C. 

(2)  A  suit  against  the  tenant’s  representative  in  interest  is 
also  within  this  Article.  33  M.  260. 

(b)  Determination  of  tenancy - onus  of  proof. 

When  the  relationship  of  landlord  and  tenant  has  once  been 
established  the  onus  is  on  the  defendant  to  prove  its  determina¬ 
tion  and  he  must  do  so  by  the  affirmative  proof  over  and 
above  the  mere  failure  to  pay  rent  i.  e.,  the  defendant  in 
possession  must  prove  that  the  relationship  was  put  an  end  to 
at  such  a  period  anterior  to  the  suit  as  would  entitle  him  to 
rely  on  his  possession  as  adverse  to  plaintiff  for  twelve  years. 
2  A .  517  F.  B. ;  8  M.  424  ;  3  M.  118. 

C c)  Non-payment  of  rent  or  payment  of  rent  to  third  party. 

Mere  non-payment  of  rent  or  payment  of  rent  by  the  tenant 
to  a  third  person  is  not  per  ae  a  determination  of  the 
tenancy.  ...  2  A-  517  F.  B. ;  21  M.  153  ;  27  B.  43. 

(d)  lessee  dispossessed - adverse  possession. 

As  long  as  the  lease  continues  time  does  not  run  iu  favour 
of  a  third  person  who  has  dispossessed  the  lessee,  23  C.  863: 
19  B.  138  ;  29  A.  593  ;  21  M.  153  ;  10  C.  577  ;  21  M.  288 ;  Hals- 
bury’s  Laws  of  England  Vol.  19,  page  119. 

128. ,  By  a  remainderman,  Twelve  years.  W  h  e  1^  li  i  s 

a  reversioner  (other  estate  falls 

than  a  land-lord)  or  a  into  possess- 

,  devisee,  for  possess-  ion. 

ion  of  immovable  pro¬ 
perty.  ■ 

(NOTBS). 

'General. 

Article  eompared, 

This  Article  is  the  Same  h.S  Art.  117  of  the  old  Regulation 
'  'and^rt.  140  of  thb  Indiah  iimitation  Act. 

..Th^y terms  “remainderman,  reversioner”  and  “devisee” 
used  iu  this  Article  are  probably  used  as  techpioal  terms  of 
the  English  Real  Property  Law.  Sp  the  case  of  the  so-called 
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reversionary  heirs  succeeding  upon  the  death  of  a  Hindu  or 
Muhammadan  widow  is  not  within  this  Article.  Art.  123  pro¬ 
vides  for  such  cases. 

A  “remainder",  is  that  expectant  pOrtiohj  dr  ulterior  estate-, 
which  on  the  creation  of  a  particular  estate,  is  at  the  same 
time  conveyed  away:,  by  the  owner,  to  another  who  is  to  enjoy 
it  immediately  after  the  determination  of  such  particular 
estate.  A  remainder  does  not  like  a  reversion,  ai'ise  by  oper¬ 
ation  of  law,  but  is  always  created  by  act  of  parties.  Suppose 
“X”,  the  absolute  owner  grants  an  estate  to  “Y”  for  life,  the 
estate  to  “’Y”  for  life  so  granted  or  “carved  out”  is  called  the 
particular  estate.  The  estate  which  still  remains  in  “X”  the 
present  estate  in  virtue  of  which  he  is  to  have  again  the  poss¬ 
ession  at  some  future  time  is  called  a  reversion  ;  and  “X”  the 
owner  ot  the  estate  is  called  a  reversioner.  Suppose  that 
when  “X”  is  granting  the  life  estate  to  “Y"  he  at  the  same 
time  grants,  subject  to  “Y’s”  life  estate  all  the  rest  of  his  (X’s) 
estate  to  “Z”,  the  estate  so  intended  to  he  conveyed  after  “Y’s 
life  estate  is  called  a  remainder  and  the  owner  of  it  (Z)  a 
remainderman. 

An  estate  in  reversion  is  where  any  estate  is  derived  by 
grant  or  otherwise,  out  of  a  large  one,  leaving  in  the  original 
owner  an  ulterior  estate  immediately  expectant  on  that  which 
is  so  derived.  On  the  determination  of  the  estate  so  derived 
by  grant  or  otherwise,  i.  e.,  on  the  determination  of  the  parti¬ 
cular  estate,  the  possession  returns  or  reverts  to  the  original 
owner,  who  is  for  this  reason  called  the  reversioner.  A  rever^ 
sioner,  therefore,  is  the  donor  or  his  representative  to  whom 
the  remainder  of  an  estate  reverts,  such  remainder  not  having 
been  disposed  of  by  the  donor.  26  M.143  (147). 

TKAVANCORE  CASE  LAW. 

(a)  Suit  by  reversioner  to  set  aside  alienations  by  intervening 

qualified  female  owners. 

Alwara  Tyen  Sabmmonia  Iyen  v*.  Sinarama  h/en  Thanit 
6  T.  L.  ,T.  326. 

H  died  leaving  him  surviving  M,  his  widow  and  V, arid  R) 
two  daughters.  The  1st  plaintiff  was  the  son  of  Y  and  the 
2nd  plaintiff  was  the  son  of  R,  After  the  death  of  H  and'  M,  but 
during  the  life  time  of  V,  R  sold  the  disputed  property  (a  house 
.  site  together  with  the  buildings  standing  thereon)  to  the  de¬ 
fendant  in  the  year  1042.  The  plaintiffs,  as  reversionary  heirs 
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of  H,  brought  a  suit  in  1084  for  the  cancellation  of  the  sale 
deed  on  the  ground  that  R  was  incompetent  to  execute  the 
same  and  that  the  sale  deed  was  unsupported  by  consideration 
and  family  necessity  and  they  also  played  for  the  recovery  of 
the  plaint  property  with  mesne  profits.  Held  that  the  suit 
was  governed  by  Art.  Ill  (Art.  128  N.  R.)  of  the  Limitation 
Regulation  which  allowed  a  reversioner  12  years  withi'n  wdiich 
to  sue  from  the  time  “when  their  estate  falls  into  possession”, 
i.  e.,  in  this  case  from  the  date  of  R’s  death  in  1083.  The  suit, 
having  been  brought  within  that  time,  was  not  barred. 

It  was  contended  further  that  since  more  than  twelve  years 
had  elapsed  from  the  date  of  sale  by  R  in  favour  of  th'e  de¬ 
fendant,  the  latter  must  be  deemed  to  have  acquired  an  inde¬ 
feasible  title  to  the  plaint  property  as  the  result  of  adverse 
possession.  Held  further  that  there  was  no  adverse  posses¬ 
sion  as  against  the  reversioner  except  from  the  date  of  death 
of  such  qualified  female  heir.  The  case  of  a  person  who  gets 
into  possession  under  an  invalid  alienation  made  by  a  quali¬ 
fied  female  heir  is  different  from  tha't  of  one  who  gets  into 
possession  by  trespass  as  against  such  qualified  fema’le  heir. 
In  the  former  case  possession  does  not  become  adverse  as 
against  the  reversioners  till  the  death  of  the  qualifie'd'female 
heir,  while  in  the  latter  case  as  held  in  16  T.  L.  R.  6  fh'e  title 
which  the  trespasser  acquires  is  geod  hgainst  the  'Representa¬ 
tive  of  the  inheritance  for  the  time  being  and  consequently 
against  the  reversioner  also.  . 

”  il.  B.  16  T.  L.  R.  6  is  over-ruled  in  36  T.  L.  R.  '78  ‘F.  '¥.  (Sec 
Art.  129  infra.) 

(bl  hevetsloner— right  of  action  to  impeach  alienation  or  to  sue  for  posses* 

siott. 

•  ffayiran  Narayanan  v.  Ayimandikn  'fEarn.ppttm  Rymal  Ha - 
yii'tn  God n dan.  15  T.  L.  R.  3. 

The  plaintiff  Who  has  succeeded  to  the  Stanora  in  his 
Jamilyv  seeks  to  recover  the  properties  attached  to  the  Sfcanom 
from  the  defendants  who  are  also  members  of  the  plaintiff’s 
/Tarwad  and  who  are'impbsses&ionand  have  declined !to  sur¬ 
render  them  to  him.  Held1 tSftt  the  pb’sitiPn  df  a  fftstffdm  is 
analogous  to  that  of  a  ZeUira’da'r  'etii'd  different  from  {frtft  of  a 
'fcarahavah  of  a  Malabar  TfarWad.  fhe  fca'ranav'dn’Pdp'ffeents 
a  corporation  and  according  to  established  dpdtfiffe,.  Adverse 
possession  running  against  Him  as  the  head  of  H  ,ffaVW^cl  will 
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bar  the  rights,  of  those  claiming  through  him.  The  Stanee 
represents  the  estate  for  the  time  being,  but  the  estate  is  one 
not  absolutely  at  his  disposal,  and  although  he  might  have 
so.me^hat  larger  powers  than  a  Hindu  widow  in  a  life,  estate, 
the  estate  is  held  by  him  for  the  benefit  of  his  successor  who 
is  in  the  same  position  as  a  reversioner  man  succeeding  to  an 
estate  held  for  life  by  a  Hindu  widow  and  that  he  can  sue  for 
possession  within 'twelve  years  from  the  date  of  the  death  of 
his  predecessor.  An  immediate  reversioner  to  immovable  pro¬ 
perty  has  two  remedies  open  to  him.  The  one  is  to  sue  to 
have  an  encumbrance,  which  is  likely  to  injure  his  rights,  if 
not  impeached  in  time,  declared  invalid;  and  the  other  is  to 
sue  for  possession  when  his  title  accrues  to  hold  the  property. 
(12  T.  L,  R.  211  diet.). 

(o)  Bight  of  junior  members  to  recover  possession  of  Tar  wad 

property  alienated  by  Karan avan— sale  cancelled  by 

C,ourt. 

Chummaru  Marini  v.  $nmg.ran  Neelacgntan.  12  T.  L.  R.  211. 

F.  B. 

The  cause  of  action  in  a  suit  to  recover  possession  of  pro¬ 
perty  wrongfully  alienated  by  a  Karanavan,  but  which  alien¬ 
ation  was  set  aside  by  a  Court  at  the  suit  of  junior  members, 
must  be  treated  to  have  accrued  on  the  date  of  the  sale,,  and 
not  from  the  date  of  the  decree  cancelling  it.  The  alienee’s 
possession  will  be  adverse  to  the  Tarwad  from  the  date  of  sale 
and  not  from  the  date  of  decree  cancelling  the  sale.  Art  117  of 
the  Limitation  “Regulation  does  not  apply  to  such  a  case.  It  will 
be  governed  by  Art.  121  (Art.  132  1ST.  R).  The  contentions  that 
theKaranavan  has  a  life  interestlike  a  widow  under  the  Makka- 
thayam  law,  that  the  position  of  the  Seshagars  is  analogous  to 
that  of  reversioners,  and  that  Art.  117  (Art.  128  N.  R)  of  the 
Limitation  Regulation  applies  to  such  cases,  are  utterly  unten¬ 
able.  The  Seshagars  are  joint  owners  of  the  Tarawad  pro¬ 
perty  with  the  Karanavan,  and  the  latter  manages  the  affairs 
of  the  joint  family  on  behalf  of  all  members.  The  relative 
pngiHuns  of  I^atenawi  Seshagars,  bear  the  sfpngest 
resemblance  to  those  p|  the  head  of  an  undivided  jdtjkka- 
thayaffl  family  and  hid  coparceners.  The  -Seshagars  may 
take  possession  of  Taravyad  property  from  those  whobpldit 
under  an  improper  alienation  and  need  not  wait  until  the 
(jeglh  or.  dismissal  of  the  J£arapayan.  (See  Art.  132  infra.) 
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[Art.  120: 

UNREPOItTEB  CASE  LAW, 

Suit  by  devisee, 

8.  A.  846  of  1084, 

A  devisee  must  sue  for  possession  within  twelve  years  of 
the  time  when  his  est'ate  falls  into  possession  in  the  case  when 
the  testator  died. 

INDIAN  CASE  LAW. 

(a)  Suit  for  possession  of  property  left  by  will. 

A  suit  for  possession  of  property  left  by  a  will  must  be 
brought  within  12  years  from  the  date  of  the  testator’s  death. 

•  14  C.  801  =  14. 1.  A.  168  P.  C. 

(to  Gift  of  life-interest  by  a  Malabar  Karnavau. 

Where  a  preceding  Karanavan  ot  a  Malabar  Tarwad  made 
a  gift  of  a  life-interest  in  his  self-acquired  property,  a  suit 
brought  by  a  succeeding  Karanavan  within  12  years  from  the 
death  of  the  donee,  was  held  not  barred,  because  the  estate 
fell  into  possession  on  the  death  of  the  donee.  14  M.  495. 

129.  Like  suit  by  a  Hindu  Twelve  years.  When  the  female 
or  Muhammadan  en-  dies. 

,  titled  to  the  posses¬ 
sion  of  immovable 
property  on  the 
death  of  a  Hindu  or 
M  u  li  a  m  m  a  d  a  n 
female, 

CNOTBS). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  118  of  the  old  Regulation  and 
Art.  141  of  the  Indian  Limitation  Act. 

TRAVANCORE  CASE  LAW. 

(r)  Adverse  possession— suit  by  reversioner  entitled  to  posses¬ 
sion  on  death  of  a  female.  ...  . 

■  Janardhana  Shenoi  Atchuthari  P attar  v.  Rugtnini  Amma. 

■  36  T;  L.  R,  78.  F.  B. 

A  Hindu  female  entitled  ?  to  possession  of  her  deceased 

•  husband’s  estate  was  kept  ouibf  possession  by  a  trespasser  for 
more  than  twelve  years.  Within’  twelve  years  of  the  death 
of  the  widow,  her  daughter  entitlecfin  reversion  to  succeed  to 
the  estate  sued  the  trespasser  for  recovery  of  the  estate. 
ffeld  that  Art,  11?  (Art,  t?S)  R).  applied  to  the  qase  ppd 
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limitation  ran  from  the  date  of  the  widow's  death.  The  view- 
enunciated  in  16  T.  L.  R.  6  was  unsound  as  it  would  nullify 
the  express  provisions  of  the  Legislature  contained  in  Art.  118 
of  the  Limitation  Regulation. 

Possession  of  the  estate  of  a  deceased  Hindu  held  adversely 
to  his  widow  entitled  to  its  possession  could  not  operate  so  as 
to  constitute  adverse  possession  against  the  reversioner 

i  entitled  to  succeed  upon  her  death  to  the  estate. 

The  contention  that  the  reversioner’s  right  would  be  extin¬ 
guished  by  the  operation  of  Sec.  28  of  the  Limitation  Regul¬ 
ation  was  also  unsound.  The  period  limited  to  a  Hindu 
reversioner  for  instituting  a  suit  for  possession  of  the  pro¬ 
perty  of  the  deceased  owner,  whose  reversionary  heir  he 
claims  to  be,  is  as,  stated  above,  twelve  years  under  Art.  118 
from  the  death  of  the  intervening  female  heir,  and  it  is  only 
at  the  determination  of  that  period  that  the  reversioner's  right 
to  such  property  will  be  extinguished  according  to  the  terms 
ot  Sec.  28. 

As  the  present  suit  was  brought  within  twelve  years  from 
the  date  of  the  termination  of  the  life  estate,  it  was  held  to  be 
within  time  notwithstanding  Sec.  28  of  the  Limitation  Regul¬ 
ation.  (16  T.  ,L.  R.6  over-ruled). 

0>)  Suit  by  reversioners  for  possession  of  property  -property 

alieuated  by  widow. 

Krishna  lyen  Na,rayana  Iuen  v.  Krishna  lyen  Ananthasiva, 
lyen.  4  T*L.  J.  229. 

(See  Art.  109  supra). 

(o)  Adverse  possession— trespasser-  suit  by  reversioners  to 

Hindu  female.  ! 

Siva  Subha  lyen  Annnswami  lyen  v.  Ramal  Janaky. 

16  T.  L.  R.  G. 

Held  that  where  a  property  should  by  law  be  in  the  possess¬ 
ion  of  a  female  heir  id&eld  adversely  to  such  heir  by  a  tres¬ 
passer,  the  possession  Of  the  trespasser,  is  adverse  also  as 
against  the  reversioners  of  such  female  heir  as  well  as  against 
the  female  heir  and  the  limitation  will  begin  to  run  against 
the  reversioners  from  th^Wle  of  the  commencement  of  such 
adverse  possession.  A.  contrary  view  would  have  the  effect  of 
reviving  claims' Hong  extinguished'  by  the  operation  of  limit¬ 
ation  law  on  every  succession  by  a  reversioner  amf  would 
frustrate  the  objeet  Of  the  ]itr|itatjQn  law,  7'**' 


4&6  '  life.  Vi  et  H  OO  -('BRAVAWCOR®  rimitatiou  KEUIJLAXIOX) 
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INI)  IAN  CASH  IjAW, 

( n)  The  onus  o,f  p^ool. 

Theonus  under  Art?.  141(Art  129  }JF.  R)  is  on  the  plaintiff 
to  establish  the  female’s  death  within  12  years  of  the  suit, 
14  M.  L.  J.  464- 

(b) 1  Scope  and  applicability  of  article, 

(1)  Art.  141  (Art.  129  N.  R)  is  restricted  to  the  case  of  im¬ 
movable  property.  When  the  property  is  movable  Art.  120 
(Art.  109  N.  R. )  applies  and  the  time  runs,  as  under  Art.  141, 

;  whan  the  female  dies.  23  B.  725  P.  G. ;  21  B.  646  (667;;  28  M. 
197  (200);  25.  I.  0.  692. 

(2)  It  is. however  to  be  observed  that  Art.  49  (Art.  37  N.  R). 
is  the  general  Article  for  suits  for  specific  movable  property 
and  A.rt.  120.  (109  N.  R.)  ought  not  to  be  applied  unless  it  is 
clear  that  the  suit  cannot  fall  under  any  other  Artiole. 
2.1  U.  157  P,  C. 

(3) .  Art.  141  (Art.  129  N.  R.)  is  restricted  to  suits  by  plain¬ 
tiff  whose  title  and  right  (as  an  heir  of  the  last  full  owner)  to 
@ne  for  possession  accrues  upon  the  death  of  a  female  holding 
a  woman’s  qualified  estate;  the  plaintiff  in  such  a  ease  does 
not  claim  through  the  latter.  The  Article  does  not  apply 
when  the  female  is  entitled  absolutely  i.  e.,  is  the  full  and 
absolute  owner  m  her  own  right,  and  the  plaintiff  sues  after 
her  death  as  her  heir.  14  B.  482;  21  B.  646  ;  12  C.  594  ;  10  A. 
343  ;  17.  I.  0.  136, 

(4)  This  Article  applies  to  suits  brought  by  a  reversioner  to 
recover  possession  of  the  properties  alienated  by  a  Hindu 

>•  widow.  6.  O.  L.  J.  490. 

(5)  This  Article  is  applicable  to  male  reversioners,  as  well 
as  to  female  reversioners,  such  as  a  daughter  entitled  to  come 
in  after  a  widow.  14  A.  156  F.  B.;  22  O.  85  (89)  P.  C. 

,[a)  Possession  of  widow  and  her  alienee— when  becomes  adverse 

to  reyersippers. 

Where,  jn  ,an  undivided  Hindu  family  governed  by  the 
Mitakshara  la.w,  widows  entitled  only  to  maintenance  take 
possession  qf  the  estate  and  dispose  of  it  to  strangers,  and  the 
.  possession  of  the  widows  and4ftSLe^strangers  covers  a  period  of 
more  than  12  years,  a  suit  by  the  reversioners  after  the  (apse 
of  12  years  from  the  . date  of  the  widow’s  taking  possession 
would  be  barred,  unless  such  possession  was  under  an  arrange-? 
inept  with  the  reversioners.  29  G.  664  P-  S? 
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130.  For  possession  ofTwelve  years.  The  date  of  the 
immovable  property  dispossession  or 

when  the  plaintiff  discontinuance, 

while  in  possession 
of  the  property,  has 
been  dispossessed  or 
has  discontinued 
the  possession. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  119  of  the  old  itegulatioti. 
In  the  new  Article  after  the  word  “dispossessed”  in  column  1, 
the  words  "or  has  discontinued  the  possession",  and  in  column 
3  after  "dispossession”  the  words  “  or  discontinuance"  are 
substituted.  This  Article  is  the  same  as  Art.  1'4'J  of  the  'India* 
Limitation  Act. 

TRAVANCORE  CASE  LAW. 

(«)  Suit  to  set  aside  Revenue  sale— notice  nbt  served— suit  brouRR't'ntore 
than  six  months  after  confirmation  of  sale. 

Thomman  Ousep  v.  Tke’Demn  i)/Trut'>uneor6.-28  T.L.-H.  55  = 
2  T.  L.  J.  '494. 

Plaintiff  sued  to  set  aside  a  sale  Of  land  for  arrears  of  Sirkar 
revenue  and  to  recover  possession  of  it  oh  the  ground  that  he 
did  not  receive  any  notice  pfior  to  the1  sale,  that  the  sale  was 
brought  about  secretly  and  fraudulently  'by  the  Revenue  subor¬ 
dinates  for  their'benefit  and  that  the  2nd  defendant,  auction- 
purchaser,  had  taken  possession  Of  the  property  in  pursuance 
ofthe  revenue  sale.  The  ldt  defendant  was  the  Sifkat.  Held 
thafthe  suit  was  not  barred.  The  formalities  required  In  Sec. 
6  ofthe  Revenue  Recovery:Regulation  are  matters  Of  sitibStance 
and  not  of  mere  form,  jind  flfeir  observance  is  a  condition 
precedent  to  giving  thief  Revenue  officers  jurisdiction  to  sell 
property.  A  sale  without'jurisdiction  is  void  ab  initio  and  is 
a  nullity  and  there'is  no  necessity  to  set  aside  a'reveTtiie  sdfe 
made  without  jurisdiction. .^Fh&’Iimitationperiod  applicable  to 
such  a  sale  is  not  six  months  a's  laid  down  in  'Sec.  :  31  of  the 
Revenue  Recovery  Regulation  but  twelve  years  under.  Art.  119 
(Art.  130  N.  R)  and  the  party  deprived  of  possession  by  such  a 
sale  :m‘ay  bring  a  suit  for  recovery  of  possession  at  anytime 
b4Wfe  the  expiry  of  twelve  years  from  the  date  of  dispossession, 
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•  The  right  to  sell  the  properties  of  a  private  person  for  arre¬ 
ars  of  revenue,  vested  in  public  officers,  is  a  statutory  right, 
and,  in  order  that  this  right  which  is  the  creation  of  a  statute 
may  come  into  existence,  all  the  formalities  prescribed  by  the 
statute  must  be  substantially  Complied  with. 

(b)  Stilt  tor  recovery  on  the  ground  Of  wrongful  dispossession; 

Kanakku  PaUiady  tirwwaron  Gobindan  v.  Kali  Kunjiud. 
20  T.  L.  R.  147.  '  „* 

(See  Art.  132  infra ;  Over-ruled  in  34  T.  L.  R.  1.1 

(c)  Suit  for  recovery  of  land  from  lessee— dental  by  lessee  of  title— lessee 

sets  up  independent  title. 

Kurumba  Velumbi  v.  Malheru,  Padnmnabhan.  5  T.  L.  J.  99. 

The  plaintiff  alleged  that  he  had  title  to  the  plaint  property 
which  was  held  by  the  defendant  under  a  lease  from  him.  The 
plaintiff  sued  for  recovery  of  the  property  from  the  defendant 
who  denied  the  plaintiff's  title  to  the  property  as  also  the  lease 
alleged  in  the  plaint.  The  defendant’s  contention  was  that 
the  plaint  property  was  dirkar  Poramboke.  Both  the  lower 
*  Courts  had  found  in  favour  of  the  plaintiff  on  the  question  of 
title  and  against  him  on  the  question  of  lease  and  had  given 
him  a  decree  for  recovery  of  the  property  on  the  ground  that 
the  defendant  had  not  proved  title  to  the  property  by  adverse 
possession  for  twelve  years  prio*1  to  the  suit. 

Held  that  the  lease  alleged  in  the  plaint  haVing^been ,  con¬ 
currently  found  against  and  the  defendant  being  admittedly 
in  possession  the  suit  had  to  be  regarded  as  one  im-egectment 
and  as  falling  within  Art.  119  (Art.  130  R.  R)  and  not  under 
Art.  1 21  (Art,  132  N.  R)  of  the  Limitation  Regulation,  and  such 
suits  must  under  Art.  119  be  brought  within  twelve  years  from 
the  date  of  the  dispossession.  The  onus  of  proof  was  on  the 
plaintiff  and  not  on  the  defendant.  It  was  for  the  plaintiff  to 
prove  that  he  had.possession  within  twelve  years  before  suit, 
and  it  was  not  for  the  defendant Ugl  show  that  she  obtained 
title  by  adverse  possession.  (See  Art  132  infra). 

(d>  Mortgagee  trespassing  upon  other  land— accrual  of  title  by  adverse’ 

■  ■ 

Kanakku  Mathevan  Kesavdn  v.  Poothathan  Kachan.  23, 
T.L.R.67.  * 

.Reft?,  that  if  a  mortgage©  trespassed  upon  land  not  comprised 
in  the  ’mortgage  on  the  ground  that  the  land  is  part  o(  hi* 
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■  mortgaged  property,  his  mortgagor  will  after  twelve' years, 
acquire  an  equity  of  redemption  in  that  trespassed  land  also, 
but  the  trespasser  will  also  have  acquired  the  limited  interest 
of  a  mortgagee  over  that  same  land  by  adverse  possession 
against  the  true  owner  and  that  if  the  mortgagor  does  not 
want  the  equity  of  redemption  which  his  mortgageehas  acquired 
for  his  (mortgagor’s)  benefit,  he  might  relinquish  it  in  favour 
of  whomsoever  he  likes  (including  the  former  owner),  but  the 
former  owner  cannot  say  that  the  mortgagee  has  not  got  title 
by  adverse  possession  of  a  mortgagee’s  interest  and  cannot  eject 
such  a  mortgagee  as  if  he  was  a  mere  trespasser.  Held  also  that 
a  suit  brought  on  the  ground  of  dispossession  by  trespass  is 
governed  by  Art.  119  (Art.  130  N.  R)  of  the  Limitation  Regul¬ 
ation  and  not  by  Art.  121  (Art.  132  N.  R)  and  the  plaintiff 
should  prove  possession  with  him  (either  actual  or  construc¬ 
tive)  within  twelve  years  of  date  of  suit  in  order  that  he  may 
succeed  in  the  suit. 

There  is  a  subtle  distinction  between  Arts.  119  and  121  of 
the  Limitation  Regulation  though  both  prescribe  twelve  years’ 
period.  If  there  is  no  allegation  in  the  plaint  of  original 
possession  in  the  plaintiff  lost  by  dispossession  or  discon¬ 
tinuance  of  possession,  Art.  121  will  apply  and  defen¬ 
dant  must  prove  adverse  possession  for  twelve  years. 
But  when,  however  the  plaintiff  alleges  that  he  had  been  in 
possessionand  was  dispossessed  by  the  defendant  the  case 
will  be  governed  not  by  Art.  121  but  by  Art.  119  and  the  plain¬ 
tiff  must  come  within  twelve  years  of  his  loss  of  possession 
whether  defendant  has  acquired  title  or  not  by  adverse  posses* 

(0  Land  in  excess  of  registered  area-right  of  Sirkar  to  register  it  in  the 

names  of  others. 

Mytheen  ftunju  Kochunni  v.  J£usin  Pillui  Mythienkunjil. 

S.  D.I.  270. 

Held  that  land  in  efccess  of  registered  measurement  or  e*- 
tebt*  but  lying  within  the  specified  boundaries  of  a  registered 
land*  cannot  be  treated  as  Government  land  at  the  disposal  of 
.  ftovernment.  The  Revenue  authorities  may  )eVy  additional 
,  assessment  fihdm  the  party,  within  the  boundaries  of  whose 
property  the  land  not  inducted  in  the  origiual  measufemeti't 
■  j  lay,  but  they  cannot  eject  him  from  the  land  arid  grant  it  to  A 
third  party.  If  the  land  is  registered  in  the  narries  of  others* 
"  '  •  ‘[00] 
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the  original  occupant,  who  had  no  notice  of  the  proceedings  of 
the  Sirkar,  has  twelve  years’  time  within  whiqh  to  bring 
a  suit  for  declaration  of  title  or  possession  and  fo  set  aside 
such  registry.  Such  a  suit  will  be  governed  not  by  the  one 
year’s  rule  under  Art.  10  (Art.  11  N.  R)  but  by  Arts.  119  and 
120  (Art.  130  and  131  N.  R)  prescribing  twelve  years’  period. 

({)  Suit  for  declaration  of  title  and  recovery  of  property  wrongly  sold 
by  the  Sirkar. 

The  Dewan  of  Travancore  v,  Narayanan  Daiitbdaran  Nam- 
puripad.  12  T.  L.  R.  5.  F.  B. 

Certain  lands  which  plaintiffs  claim  as  their  jenniom  was 
sold  and  delivered  by  the  1st  defendant,  Sirkar,  to  2nd  defend¬ 
ant  as  forming  part  of  a  certain  Kuthagapattom  land.  Plaintiffs 
sued, for  a  declaration  of  their  jenmom  or  proprietory  title  over 
the  land  described  in  the  plaint  schedule  and  for  the  recovery 
of  the  same  with  mesne  profits.  Held  that  the  act  or  order 
of  the  Dewan  Peishkar  or  the  Dewan  in  ordering  the  sale  of  or 
in  selling  the  right  of  occupancy  of  Kuthagapattom  lands  is  not 
done  in  pursuance  of  any  law,  but  is  simply  an  act  done  in 
assertion  of  the  Sirkar’s  right  as  proprietor  of  the  land.  The 
sale  cannot  bind  the  public  and  it  will  not  have  the  effect  of 
destroyingtor  extinguishing  the  rights  and  claims  of  private 
parties.  The  Office  of  the  Sirkar  act  in  such  cases  as  agents 
of  the  proprietor,  and  their  dealings  cannot  be  allowed  to  de¬ 
feat  the  claims  of  others  who  deny  the  proprietorship  of  the 
Sirkar.  There  is  in  this  case  a  bona  fide  dispat^’^tween  the 
Sirkar  and  the  plaintiff  as  to  the  proprietorship  offfhe  land,  and 
the  present  suit  is  really  for  a  declaration  of  plafn’lirfl'  right 
and  for  negativing  the  title  asserted  by  the  1st  defendant,  the 
Sirkar,  and  that  therefore  the  suit  in  question  is  governed  by 
Arts.  119  and  121  (Arts.  130  and  132  N  R)  of  the  Limitation 
Regulation  which  give  a  period  of  twelve  years.  (See  Art  11 
supra  and  Art.  132  infra.) 

INDIAN  CASE  LAW. 

PD  Arts.  14a  &  144  (Arts.  130  &  132  N.  K.)  contrasted— onus  of 
proof. 

In  cases  falling  under J^rt.  142  (Art.  130  N.  RJ  the  plaintiff 
must,  at  the  outset,  stiff#  possession  within  12  years  and 
cannot  rest  merely  on  a  proof  of  title  ;  while,  in  cases  falling 
under  Art.  144  (Art.  132  N.  R.)  the  plaintiff  may  rest  content 
writh  proof  of  title  only  in  the  first  instance  and  the  burden 
lies  on  the  defendants  to  show  that  they  have  had  a  possession 
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inconsistent  with  the  title  of  the  plaintiff  for  more  than  12 
years  before  suit.  14  B.  458. 

(b)  Suit  involving'  setting  aside  of  a  deed. 

A  suit  to  recover  property  by  setting  aside  a  document, 
which  does  not  require  to  be  set  aside  on  the  ground  of  its 
being  a  nullity,  is  governed  by  this  Article.  30  C.  433. 

(e)  Possession— what  is. 

“Possession”  in  this  Article  means  not  only  actual  posses¬ 
sion  but  also  possession  by  receipt  of  rents  and  profits.  10.  C. 
1112;  5  M.L.  J.  95. 

(a)  Nature  of  possession  to  be  proved. 

Possession,  to  be  adverse,  must  be  shown  to  be  continuous, 
public  and  adequate  to  the  circumstances  of  the  case.  25  B. 
312=27  C.  943=4  C.  W.  N.  597  P.  C.;  6.  I.  O.  392. 

(e)  Presumption  of  possession  from  title. 

Possession  does  not  necessarily  mean  actual  user.  If  land 
of  which  possession  is  sought  is  not  capable  of  actual  enjoy¬ 
ment,  a  presumption  may  be  drawn  that  possession  followed 
title  and  that  such  possession  as  the  nature  of  the  case 
admitted  continued  within  12  years  prior  to  suit.  9  C.  744  F.  B.; 
19  0.  660=19.  I.  A.  140  P.  C. 

(f)  Right  to  collect  rents— immovable  Ifcroperty. 

A  right  to  collect  rents  from  tenants  having  occupancy 
right  is  “immovable  Dronerty”.  5  M.  L,  J.  95  ;  12  M.  221 ;  19  C. 
544*:  ,  . 

(g)  Continuance  of  attachment  under  Sec.  140  CrI.  P.  C. - legal 

'possession  wiili  whom. 

During  the  continuance  of  an  attachment  by  the  Magistrate 
.  under  Sec.  146  of  the  Criminal  Procedure  Code  (Sec.  129  of 
our  code)  the  legal  possession  of  the  lands  attached  for  pur¬ 
poses  of  limitation  will  instructively  be  in  the  person  who 
had  the  title  at  the  date  of  the  attachment.  The  Magistrate 
cannot  be  regarded  as  having  dispossessed  either  party  and  he 
cannot  legally  be  made  a  party  to  the  suit  of  either  of  the 
claimants.  26  M.  410  (413  and  415). 

(h)  On  what  does  question  of  limitation  depend. 

The  question  ot  limitation  under  this  Article  does  not  depend 
on  continuous  possession  for  12  years  by  the  defendant,  but  on 
the  fact  that  more  than  12  years  have  elapsed  since  the  plain¬ 
tiff  was  dispossessed  or  has  discontinued  the  possession.  The 
last  of  several  successive  but  independent  trespassers,  may, 
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therefore,  defeat  the  plaintiff’s  suit  although  he  himself  has 
been  in  possession  for  only  a  few  days  before  the  suit. 
2.  C.  W.  N.  315  (318);  22  B,  733  (736). 

(j)  Interval  between  the  possession  by  first  trespasser  and  entry  into 

possession  by  the  second. 

If,  however,  one  trespasser  abandons  his  possession  before 
the  owner’s  right  is  extinguished,  and  the  land  is  not  immedi¬ 
ately  taken  possession  of  by  a  second  independent  trespasser, 
that  is,  if  there  is  an  interval  between  the  abandonment  of 
possession  by  the  first  trespasser,  and  the  entry  into  posses¬ 
sion  by  the  second,  the  owner  will  be  deemed  to  have  been 
restored  to  possession  on  such  abandonment,  and  again  dis¬ 
possessed  on  such  entry,  and  limitation  in  favour  of  the  second 
trespasser  will  run  only  from  the  date  of  such  entry  by  the 
latter.  M'itra,  (4th  Ed.  p.  1049;  29  0.  518;  29.  I.  A.  104; 

.  6.  C.  W.  N.  617  P.  C.) 

(k)  Onus  of  proof. 

In  suits  under  Art.  142  (Art.  130  N.  R.)  the  onus  is  on  the 
plaintiff  to  prove  that  he  or  the  person,  under  whom  he  claims, 
was  in  possession  within  12  years  of  the  institution  of  the  suit. 
In  suits  under  Art.  144  (Art.  132  N.  R.)  the  onus  is  on  the 
defendant  to  prove  12  years’ adverse  possession.  9.  0.125; 
9.  C.  744  F.  B. ;  10.  O.  374;  16.  0.  473  P.  C. ;  16.  B.  343  ;  20.  C. 
560  P.  C. ;  27  C.  221  P.  C.;  27  B.  43. 

131.  Like  suit,  when  the  Twelve  years.  When  the  forfei- 
plaintiff  has  become  ture  is  incurred 

entitled  by  reason  or  the  condition 

of  any  forfeiture  or  is  broken, 

breach  of  condition. 

(NOTES). 


Article  compared. 

This  Article  is  the  same  as  Art.  120  of  the  old  Regulation 
and  Art.  143  of  the  Indian  Limitation  Act. 

TRAVANCOKE  CASE  LAW. 

I,ftnd  in  excess  of  registered  area— right  of  Sirkar  to  register  In  favour 
of  others. 

Mythien  Kiayju  Kochunni  v.  Kanin  Pill  a  {  Mijthen  Kunju, 
S.  D.  I.  270. 


(See.  Art,  119  svprq). 
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tTNREPORTED  CASE  LAW. 

A  kanom  deed  providing  forfeiture. 

A.  S.  412  of  1094. 

Where  a  kanom  deed  falling  within  the  provisions  of  Jenmi 
and  Kudiyan  Regulation  stipulated  for  payment  of  Mich  a - 
var.om,  Aradiyanthram  dues,  etc.,  and  for  renewal  every  twelve 
years  and  provided  for  forfeiture  on  breach  of  any  of  the  con¬ 
ditions,  a  suit  brought  twelve  years  after  the  breach  of  one  of 
the  conditions  would  be  barred  under  Art.  120  (Art.  131  N.  R.) 

INDIAN  CASE  LAW, 


Scope  of  tire  article. 

(1)  The  breach  of  an  express  condition  which  provides  that 
on  breach  thereof  the  lessor  may  re-enter  or  the  lease  shall 
become  void,  as  well  as  a  forfeiture  consequent  on  the  denial 
of  the  landlord’s  title  is  treated- as  a  case  of  forfeiture  under 
the  Transfer  of  Property  Act.  The  operation  of  this  Act  has 
been  considered  in  8.  C.  224  P.  C. 

(2)  This  Artiole  only  applies  to  a  case  where  the  plaintiff 
is  entitled  to  possession  by  reason  of  forfeiture  of  breach  of 
condition,  that  is,  a  condition  of  the  tenancy,  and  not  to  a  case 
where  he  would  be  entitled  to  possession  only  upon  the  non- 
compliance  by  the  defendant  with  an  order  of  the  Court, 
3.  C.  W.  E.  464  F.  B. 


132.  For  possession  of  Twelve  years.  When  the  posses- 
iramovable  property  sion  of  the  de- 

or  any  interest  fendant  becomes 

therein  not  hereby  adverse  to  the 

otherwise  specially  plaintiff, 

provided  for. 

('NOTES). 


Article  compared. 

This  Article  is  the  same  as  Art.  l?l  of  the  old  Regulation 
and  Art.  144  of  the  Indian  Limitation  Act.  The  expression 
" not  hereby  otherwise  specially  pro  vii  led  for”  in  this  Article  shows 
that  this  Article  is  the  residuary  Article  only  in  respect  of  suits 
for  possession  of  irqraovable  property  or  any  interest  therein 
and  not  in  respect  of  suits  generally.  The  most  genera!  4-f*'0?^ 
for  sqjts  is  J09, 
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TRAVANCORE  CASE  LAW. 

A.  Article  applicable. 

fa)  Adverse  possession  among  co-owners - burden  of  proof - nature  of. 

Kochu  Kunjalinayaiva  Muhammathu  v.  Aidrose  Kutti 
Pathumma.  11.  T.  L.  J  69.  F.  B. 

Plaintiffs  obtained  a  deed  of  purchase  dated  27-6-1090  from 
K,  daughter  of  T  and  the  widow  and  ohildren  of  K’s  brother  M. 
and  sued  for  partition  of  21/50  share  of  the  schedule  properties. 
T  -had.  two  other  daughters,  the  2nd. defendant  and  1ST  who  pre¬ 
deceased  T.  N  was  the  wife  of  H  who  died  in  1072  and  they 
had  two  sons  C  and  K  M.,  who  successively  became  the  hus¬ 
bands  of  the  1st  defendant,  H’s  sister’s  daughter.  C^/dped  in 
1078  and  KM  in  1087.  The  1st  defendant  contended  inter  alia 
that  C,  her  first  husband  died  on  1917-1078  and  that  the  suit 
brought  more  than  twelve  years  after  that  date  was  time-barred 
and  that  N  died  not  in"1078  as  alleged  in  the  plaint  but  in  1073, 
and  that  in  respect  of  T’s  right  to  N’s  estate,  the  claim  was  out 
of  time  and  that  in  any  view,  the  possession  of  H’s  sons  and 
the  1st  defendant  had  been  adverse  to  the  plaintiff’s  vendors 
for  more  than  twelve  years.  Mgld  that  Art.  121  fArt  132  N.  R) 
governed  suits  of  this  nature  and  the  plaintiffs  had  twelve 
years  from  the  date  on  which  the  defendant’s  possession  be¬ 
came  adverse.  In  -order  to  establish  adverse  possession 
against  co-sharers  it  should  be  shown  that  the  co-owner  who 
set  up  adverse  possession  was  in  actual,  visible,,  exclusive,  open 
and  hostile  possession  for  the  statutory  period  and  that  the 
other  co-owners  bad  definite  knowledge  of  the  exclusive  and 
hostile  nature  of  such  possession. 

It  was  one  thing  to  say  that  plaintiff  had  failed  to  prove 
possession  within  twelve  years  before  the  date  of  suit,  and 
quite  another  thing  to  say  that  the  plaintiff’s  suit  was  not 
within  twelve  years  from  the  date  on  which  the  defendants’ 
possession  bacl/become  adverse.  In  the  latter  case  the  onus 
would  be  on  the  defence  to  make  out  clearly  and  unequivocal¬ 
ly  when  possession  became  adverse.  The  adverse. possession 
pleaded  by  the  defence,  had  not  been  proved  in  the  present 
case  and  hence  the  contentions  of  the  1st  defendant  could  not 
be  upheld.  +. 

Cb)  Auction  sale - formal  delivery  ol ,  possession - suit  for  recovery  of 

actual  possession. 

Adima  Paklceer  Pillai  v.  Chaithu  Mahomed  Seku  Pillai, 
3 1  T.  I<,  R.  131=5  T.  L.  J.  3?9, 
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(See  Art.  125  supra). 

(c)  Suit  to  set  aside  order  under  Sec*  324  C.  P.  C.  (0.  21.  rr.  94,06, 

98  &  100  of  the  new  Code) 

Krishnan  Raman  v.  Par  vat  hi  Valli.  29  T.  L.  ,R.  203. 

The  plaintiff’s  objection  to  delivery  of  possession  of  the 
plaint  plot  was  disposed  of  by  a  summary  order  on  31-1-1034 
under  See.  324  C.  P.  C.  A  suit  was  tiled  by  plaintiff  on  9-3-1085 
to  set  aside  that  order.  Held  that  the  suit  based  on  title, 
brought  to  set  aside  an  order  underSec.  324  O.  P.  C.  was 
governed  by  Art.  121  (Art.  132  N.  R)  of  the  Limitation  'Regul- 
'  ation  which  allowed  a  period  of  twelve  years  from  the  date  of 
the,  order  and  not  by  Art.  7  (Art.  8.  N.  R.j.  It  had  been  held  in 
21  T?£l.  R.  183  and  22  T.  L.  R.  147*  that  Sec.  324  C.  P.  C.  re¬ 
lated  to  questions  of  j^ssession  ,and  not  title.  The  claim  setup 
by  the  plaintiff  beingTeally  one  based  on  title  as  well,  was 
evidently  not  considered  in  the  summary  order  and  that, 
therefore,  the  plaintiff  had  twelye  years  under  Art.  121  from 
the  date  of  the  adverse  order.  (See  Art.  8  supra). 

(d)  Suit  by  auction  purchaser  tor  actual  possession  after  symbolical 

delivery  of  possession. 

Chailhu  Muhammathu  ^ bdul  Kadhiru  v.  MeeravwAthulla, 
29  T.  L.  R.  166. 

The  plaint  property  belonged  to.  AN  and  in  execution  of 
a  decree  obtained  against  him  by  the  plaintiffs  5th  witness,  it 
was  attached  on  7-12-1072  and  was  subsequently  purchased  by 
P.  W.  5'himself  oh  25‘-12J.073.  It  was  delivered  to  the  auction-* 
purchaser  (P.  W.  5)  by  the  Amin  of  the  Court  on  9-8-1074  and 
then  on  5-11-1084  it  was  sold  to  the  plaintiffby-P.  W.  5.  But 
AN  on  31-1-1073  sold  the  property  to  the  defendant.  The 
plaintiffs  alleging  that  the  defendant  trespassed  into  the  pro* 
perty  on  7-11-1084  filed  the  present  suit  on  24-11-1084,  to  re- 
cover  possession  with  mesne  profits.  Held  that  where  art 
auction-purchaser  at  Court  .  sale  had  obtained  symbolical 
possession  he  or  his  assignees  might  sue  the  judgment-debtor 
for  actual  possession  within  12  years  from  the  date  of  obtain¬ 
ing  such  symbolical  possession  and  that  Art.  121'  (Art.  132 
N.  R)  of  the  Limitation  Regulation  applied  to  such  cases.  If 
after  the  date  on  which  symbolical  possession  was'giiten  to  the 
auction-purchaser,  thejudgment-debtorcontinued  in  possession* 
his  possession  became  that  of  a  trespasser  from  that  date  and 
gave  tb execution  purchaser  a  fresh  cause  of  action,  a  suit 
Upon  which  would  be  governed  by  Art,  121.  Consequently  a 
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suit  by  a  decree-holder,  auction-purchaser,  who  had  obtained 
•  through  Court  symbolical  delivery  of  possession  of  the  pro¬ 
perty  purchased  by  him,  for  recovery  pf  possession  of  the  same 
from  a  person  in.  actual  possession  of  it  under  a  title  derived 
from  the  judgment-debtor  subsequent  to  the  attachment  but 
before  the  auction  sale  in  execution  of  the  decree,  was  not 
barred  under  Sec.  238  C.  ih  C.  (Sec.  40  of  the  new  code),  even 
though  be  could  have  obtained  actual  possession  under  Sec. 
315  C.  P.C.  (0.  21.  r.  92  of  the  new  code;  in  as' much  as  the 
proceedings  in  execution  ended  with  the  delivery  of  formal 
possession  and  there  was  nothing  further  for  the  execution 
Court  to  do  in  the  matter.  (26  T.  L.  R.  246  dist.;  20  T.  L.  R. 
151  and  26  T.  L.  R.  239. referred  to). 

(e )  *  Head  of  a  Matom  improperly  converts  a  redeemable  otti  into  an 

irredeemable  kanom - right  olsuccISsor  to  redeem  prior  mortgage 

ignoring  kanom. 

Kottola  Adithiri  Qouindp  Dam  Brukmamndu  Theerthar  v, 
Sankaran  Bhaskaran  Namboori.  29  T.  L.  R.  50  =  3  T.  L.  J. 

229.  F.  B. 

(See  Art.  109  supra). 

(1)  Suit  by  reversioner  for  possession^!  property  alienated  by  widow. 

Krishna  lyen  Narayana  lyen  v.  Krishna  lyen  Ananthasiuu 
lyen.  4  T.  L.  J.  229. 

(See  Art.  109  supra.) 

(gj  Dispute  as  to  ownership  of  Church — -adverse  possession. 

Ghee  Varughese.Kalhanar  vJ’Mar  Dionysuis  Metropolitha. 


(See  Sections  10  and  29  supra). 

(h)  Suit  lor  partition - plea  of  adverse  possession - prior  suit  by  some 

others  decreed  in  spite  of  same  plea. 

Veeyathummal  v.  Ahamathu'  Pillai.  26  T.  L.  R.  143  = 
IT.  L.  J.229. 

Iq  a  suit  for  partition  brought  in  1077,  the  first  defendant, 
one  of  the  co-sharers,  contended  that  the  plaintiffs  were  never 
in  enjoyment  of  any  of  the  fajnily  properties  and  that  their 
claim  was,  consequently,  barred  by  limitation.  In  a  prior  suit 
for  partition  instituted  in  1059  by  defendants  13  and  14  against 
the  1st  defendant  and  other  co-sharers  including  the  plaintiffs, 
the  1st  defendant  set  up  the  same  pleas  of  adverse  possession 
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and  limitation.  The  defendants  13  and  14  however  got  a  decree 
in  1064  on  the  ground  that  the  1st  defendant  began  'to  set  up 
exclusive  title  in  himself  only  in  1055  and  that  before  the  date 
of  that  s.uit  he  had  not  acquired  such  title  by  adverse  posses¬ 
sion.  Reid  that  the  result  of  the  decision  in  1064  was  to  nullify 
the  effect  of  the  assertions  of  exclusive  title  which  1st  defend¬ 
ant  began  to  make  in  1055  and  to  prevent  the  statute  of  limit¬ 
ation  from  running  as  against  the 'other  co-sharers  from  1055 
which,  but  for  such  decision  would  have  run  as  against,  them; 
and  that  in  the  absence  of  proof  of  a  fresh  assertion  of  adverse 
title  by  an  overt  act  for  more  than  12  years  before  the  suit, 
showing  that  there  was  any  intention  on  the  part  of  the  1st 
defendant  to  claim  these  properties  adversely  to  the  plaintiffs, 
the  plaintiffs’  right  cqjfld. mot  bdcome  extinguished. 

(j)  Sale  by  Karanavan  cancelled  by  decree - suit  for  recovery  of 

possession  of  property, 

(i)  Kana/eku  Mathevan  Ramukriuhnan  v.  Ramaknshnail 
Mathemn.  22  T.  L.  R.  157  F.  B. 

The  junior  members  of  a  Tarwad  sued  to  set  aside  a  deed 
executed  by  their  Karanavan  in  favour  of  his  son  and  also  for 
the  recovery  of  the  Tarwad  property.  A  decree  was  passed* 
setting  aside  the  Sale  but  the  prayer  for  recovery  of  possession 
was  refused  in  pursuance  of  the  law  prevailing  at  that  time, 
The  succeeding  Karanavan  brought  a  suit  for  recovery  of 
possession  of  the  property.  Held  (Qovinda  Pillai  J.  dis¬ 
senting)  that  under  Art.  121  (Art.  132  N.  R)  of  the  Limitation 
Begulation,  the  cause  of  action  arose  from  the  date  of  the 
decree  cancelling  the  sale.  A  declaratory  decree,  which  es» 
tablished  that  a  vendee  who  had  got  the  juridical  poesessio 
naturalis  had  no  right  or  title  to  the  possession  and  that  such 
rights  were  vested  in  the  vendor,  would  quash  all  thd 
legal  effects  of  the  juridical  possession  of  the  vendee  till 
that  date  and  that  would  make  him  on  the  date  of  the  decree 
a  mere  detainer  of  the  disputed  property,  his  detention  till 
then  being  of  no  effect  as  against  his  opponent's  right 
oti  that  date,  the  civil  possession  of  the  property  as  against  the 
vendee  having  been  established.  (16  T.  L.  R.  118  approved;  12 
T.  L;  R.  211  and  20  T.  L.  R,  252  over-ruled). 

Govinda  Pillai  J. — held  that  adverse  possession  as  against 
Tarwad  having  commenced  from  the  date  of  the  sale,  a  decree 
in  a  suit  merely  declaring  title,  could  not  disturb  the  adverse 
:  [nil 
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.  possession  which  had  begun  before  its  institution  or  check  the 
statutory  bar  of  limitation.  The  pendency  of  a  suit  did  not 
place  the  property  sued  for  in  the  possession  of  the  Court  so  as 
to  check  limitation  bar. 

(ii)  Raman  Narayanan  v.  Raman  Govindan.  20  T.  L.  R. 
252. 

The  defendants  2  and  3,  the  KarauaVan  and  Sesliagaran  of 
plaintiff’s  Tarwad.  executed  a  sale  deed  in  1060  to  the  1st 
defendant.  The  sale  was  set  aside  by  a  decree  obtained  by 
other  Seshagai's  in  1066  but  the  parties  failed  to  recover  the 
property.  The  plaintiffs  on  behalf  of  their  Tarwad  brought 
this  suit  for  recovery  of  the  property  on  the  ground  that  the 
defendants  had  failed  to  recover  ttwa  same  after  the  decree  for 
cancellation.  The  suit  was  brougnrwithin  twelve  years  of  the 
decree  but  after  twelve  years  from  the  date  of  the  sale  deed. 
Held  that  the  suit  was  barred  under  Art.  121  fArt.  132  N.  R.) 
of  the  Limitation  Regulation.  The  vendee  got  possession  in 
1060  and  this  possession  was  certainly  not  on  behalf  of  the 
Tarwad  but  adverse  to  it.  The  Tarwad’s  cause  of  action  for 
recovery  arose  on  the  date  of  sale  when  adverse  possession 
commenced  under  Art.  121  and  not  from  the  date  of  decree 
«  Cancelling  the  sale  deed  and  that  as  twelve  years  had  elapsed 
before -the  date  of  this  suit,  the  Tarwad's  right  was  extin¬ 
guished  by  the  operation  of  Section  28  (Sec.  29  N.  R.)  of  the 
Limitation.  Regulation.  (11  T.  L.  R.  211  explained  and 
followed),  "* 

(it)  Suit  for  possession  by  Muhammadan  eo*lieirs  -adverse  pos* 

session. 

Vava  Kttnju  Abdul  Kanja  v.  Atchutkun  Aiyappan .  22 
-  T.  L.  R.  107  F.  B. 

Held  that  Art.  121  (Art.  132  N.  R,)  applied  to  the  claim  of 
a  sharer  in  the  estate  of  Muhammadan  for  recovery  of  such 
share,  all  the  heirs  having  become  co-owners  of  the  properties 
of  the  deceased  owner  at  the  moment  of  his  death.  Held 
further  that  where  one  of  the  heirs  of  a  Muhammadan  was 
receiving  some  benefit  from  a  portion  of  the  estate,  the  posses¬ 
sion  of  the  estate  by  another  heir  would  not  constitute  adverse 
possession  unless  and  until  the  knowledge,  that  the  former 
Was  intended  to  be  excluded  from  the  other  portions  was, 
brought  home  to  him ;  -that  Where  a  plaintiff  brought  a  suit 
for  possession  of  the  whole  of  the  plaint  properties  and  was 
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found  entitled  to  a  share  only  therein  it  was  not  imperative 
that  he  should  be  referred  to  a  separate  suit  for  partition  and 
that  the  suit  might  be  treated  as  praying  also  for  a  partition 
and  possession  of  plaintiff’s  share  in  plaint  lands.  (11  T.  L.  R. 
125;  13  T.  L.  R.  163  and  15  T.  L.  R.  83  over-ruled).  (See 
Arts.  Ill,  and  1115  supra). 

(l)  Suit  by  the  children  of  a  deceased  Parava  for  declaration  of 

their  share. 

Palpu  Velai/udhan  v.  Adieha  Parvathi.  22  T.  L.  R.  13. 

The  plaintiffs,  who  were  a  son  and  three  daughters  of  a 
deceased  Parava,  sued  for  a  declaration  of  their  title  to  one- 
half  of  plaint  property  on  Onduhur  as  against  defendants, 
who  were  the  Seshagars  of  the  deceased  and  also  to  set  aside 
the  Settlement,  decisio®fordeTing  Pattahs  to  be  given  to  defen¬ 
dants.  Held  that  as  it  was  not  proved  that  the  acquirer  died 
within  twelve  years  of  the  date  of  suit  and  as  plaintiffs  were 
not  proved  to  have  had  possession  within  twelve  years  before 
suit  their  claim  was  barred. 

(m)  Yirlthicar’s  occupancy  right— extinguishment  of  by  adverse 

possession. 

Chaniha  Pillai  Mathan  v.  Aiyappan  Paramaswaran  and  the 
Sirkar.  20  T.  L.  R.  218. 

The  1st  defendant,  Sirkar, sold  by  public  auction  the  properties 
of  one  Urikkathara  Tarwad  which  became  extinct.  Of  these 
42parahs  including  17  parahs  of  Virithi  land  were  purchased  by 
the  plaintiff  in  1061.  The  plaintiff  admitting  that  the  plaint 
lands,  17  parahs,  had  been  all  along  (since  106U  in  the  posses¬ 
sion  of  the  2nd  defendant  sued  tor  the  same  on  the  ground 
that  they  were  included  in  his  purchase.  The  2nd  defendant 
contended  that  the  lands  were  Pandara  Pattom  lands  registered* 
in  the  name  of  one  Ohomai  Tarwad  and  that  he  got  it  by 
purchase  in  1055  and  that  the  suit  was  barred  by  limitation. 

Held  that  the  Limitation  Regulation  contains  no  such 
exception  is  respect  of  Virithi  lands  and  the  fact  that  the 
suits  relating  to  such  lands  may  be  brought  only  with  the 
sanction  of  Government  under' Sec.  7.  A  of  the  C.  P.  O.  (Sac,  8 
of  the  new  code)  does  not  exempt  them  from  the  ordinary .  law 
of  procedure.  .  The  statutory  prohibition  against  the  alienation 
of  Virithi  and  other  lands  to  which  the  performance  of  service 
is  attached  will  not  affect  the  operation  of  the  ordinary  pro- 
pedqre  law.  No  doubt  the  Virithikars  enjoy  these  lands  under 
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an  occupancy  right  subject  to  the  performance  of  service. 
Tfypre  is  the  right  in  Government  to  resume  them  in  case  of 
non-performance  of  service  and  to  prevent  alienation.  Not¬ 
withstanding  this  there  is  the  private  right  of  the  occupant  to 
to  enjoy  the  same  without  molestation  by  third  parties.  He 
can  for  instance  sue  for  trespass  or  for  rent  due  from  tenants, 
of  course  with  the  sanction  of  Government.  The  Virithikaran, 
therefore,  has  an  interest  in  the  Virithi  land  which  he  can 
enforce  by  a  civil  suit  under  the  ordinary  procedure  law.  If 
so,  that  interest  is  capable  of  being  extinguished  by  adverse 
possession  for  more  than  twelve  years  under  Art.  121  (Art.  132 
N.  R.)  which  is  part  of  the  law  of  procedure.  That  Article 
applies  to  any  interest  in  immovable  property  which  is  held 
adversely  to  the  plaintiff.  To  say  that  there  can  be  absolutely 
no  limitation. bar  in  respect  of  Viritlii  lands  is  clearly  wrong. 
The  Legisl  ature  has  by  providing  Art.  125  ( Art.  137  N.  R.)  in 
the  Limitation  Regulation  recognised  the  extinction  of  even 
the  right  of  Government  lands  by  adverse  possession  for  50 
years.  Art.  125  taken  along  with  Section- 28  (Sec,  29  N.  R.)  of 
of  the  Limitation  Regulation  makes  the  adverse  occur 
pant’s  right  indefeasible  after  50  years  in  respect  of  the 
proprietory  right  of  the  Government  itself.  The  benefit  of 
Art.  125  viz.,  50  years’  limitation  which  is  applicable  to 
•  Government  will  not  favour  plaintiff  as  the  right  he  has  derived 
from  Government  is  only  a  limited  one  of  occupancy  against 
which  alone  the  defendant  pleads  limitation.  This  is  only  a 
private  right  and  not  a  public  right  to  which  Art.  125  of  the 
Limitation  Regulation  can  apply. 

The  plaintiff’s  suit  was  held  time-barred  under  Art.  121. 
bO  Bight  to  receive  profits  of  immovable  property— adverse 

possession  capable  of, 

Insingh  Norcmgoe  v.  S.  Veeramony  lyen.  20  T.  L.  R.  62. 

The  plaint  properties  belonged  to  the  1st  defendant.  In 
execution  of  a  decree  of  the  Alleppey  District  Court  they  were 
attached.  The.  defendants  2  to  6,  the  trustees  of  a  Church, 
put  in  a  claim  on  the  ground,  that  the  plaint  properties  were 
being  enjoyed  by  the  Church  in  lieu  of  interest  due  on  an 
unregistered  debt  bond  executed  by  1st  defendant.  The  claim 
was  allowed  and  so  the  plaintiff  ( the  attaching  creditor) 
brought  this  suit  for  cancellation  of  the  claim  order  on  the 
grpiind  that  the.  possession  of  the  Church  cpujc}  not.  b? 
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maintained  as  the  debt  bond  was  not  registered.  Held 
that  a  right  to  receive  the  profits  of  immovable  pro¬ 
perty  was  an  interest  in  immovable  property  quite  as  much 
as  mortgage  and  that  such  interest  was,  as  a  mortgage,  capable 
of  adverse  possession  under  Art.  121  (Art.  132  N.  R.)  Of  the 
Limitation  Regulation  and  that  if  any  interest  in  the  plaint 
property  had  been  held  by  the  Church  adversely  to  the  1st 
defendant  for  more  than  twelve  years,  it  would  be  a  good  plea 

•  to  a  suit  of  ejectment  to  the  extent  of  that  interest,  and  that 
the  non-registration  of  the  debt  bond  would  not  affect  the 
Church’s  right  to  that  interest,  as  the  Registration  Regulation 
could  not  interfere  with  rights  which  had  become  indefeasible 
under  the  Limitation  Regulation,  and  that  the  plaintiff  was 
entitled  only  to  sell  the  plaint  property  subject  to  the  lien 
found  to  exist- in  favour  of  the  Church. 

(o)  Adverse  possession  of  mortgagee  or  lessee  enures  to  the 

benefit  of  mortgagor  or  lessor. 

Chinna  Sehu  Sehu  Meeran  PUlai  v.  Uthiimanummal  Sultan 
Yeeui.  S.  D.  III.  p.  111.  ■ 

The  plaintiff’s  suit  was  for  the  recovery  of  money  due  on  a 
bypotoheoatiop  bond  executed  by  A.  The  defendants 
contended  that  the  property  was  from  1037  in  the-  adverse 
possession  of  the  hypothecator’s  daughter,  B  and  others  claim¬ 
ing  title  through  her.  It  was  found  that  4th  defendant,  had 
been  holding  the  plaint  property  as  mortgagee  of  B  for  more 
than  l2  years  adversely  to  the  plaintiff's  hypothecator  A  and 
others  claiming  under  her.  Held  that  the  adverse  possession 
of  the  mortgagee  or  lessee  enured  to  the  benefit  of-  the  mort¬ 
gagor  or  lessor  for  purposes  of  limitation  in  as  much  as  the 
possession  of  the  one  was  the  possession  of  the  other.  As  A 
had. lost  all  title  to  plaint  property  by  .adverse  possession 
plaintiff,  her,  mortgagee,  could  claim  nothing. 

(p)  What  constitutes-  adverse  possession. 

Oheevurghese  Irooppoothi  v.  Xuriyan  Jacob  Xathanar , 

Kol,  22ff. 

The.  plaintiffs.  1  and  2  (1st  plaintiff  being  the" mortgagee  of 
plaint  land  under  the  2nd  plaintiff)  brought  a  suit  for  eject¬ 
ment  of  defendants,- plaintiffs  basing  their  title  op  the  Sirkar 
grant  to  the.  2nd  plaintiff  on  6-4-1064  and  the.  plaint  land  having 
been  . Sirkar  waste  land.  The  plaintiffs  allege  that  the  2nd 
pitting  wasin  .ppssessjop  from  the  date,  of  grap.t  til},  the  .date 
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of  mortgage  to  1st  plaintiff  i.  e„  on  27-4-1076  and  that  the  1st 
plaintiff  was  in  possession  till  defendants  trespassed  upon  the 
land  in  Dhanu  1076,  (a  month  after  the  mortgage  in  favour  of 
1st  plaintiff).  Held  that  the  suit  was  governed  by  Art.  121 
(Art.  132  N.  R.)  which  provides  a  period  of  twelve  years  for  a 
suit  for  possession  of  land  held  adversely  by  another  to  the 
plaintiff.  The  plaintiffs  having  had  no  possession  from 
6-4-1064  (when  they  were  entitled  to  possession)  and  the 
defendants  having  been  in  adverse  possession  since  then,  the' 
suit  brought  on  1 8-10-1 0^6  was  clearly  barred  by  limitation. 
The  plaintiffs  could  not  claim  the  benefit  of  the  limitation 
period  of  50  years  allowed  to  the  Sirkar  under  Art.  125 
(Art.  137  N.  R.)  simply  because  the  2nd  plaintiff  was  a  grantee 
from  the  Sirkar. 

By  adverse  possession  is  meant  possession  by  a  person 
holding  the  land  on  his  own  behalf  or  on  behalf  of  some  person 
other  than  the  true  owner,  the  true  owner  having  a  right  to 
immediate  possession. 

Held  also  that  an  application  for  the  land,  the  acceptance 
of  that  application  by  Government  and  the  communication 
of  that  acceptance  to  the  applicant  were  enopgh  to  constitute 
a  valid  and  perfect  grant  of  Government  land.  (See  Art.  137 
infra). 

(cj)  Basement— way  of  necessity-adverse  possession. 

Lekshmi  Karthiayani  Pillui..  v.  Kumaran  Narayanan . 
17  T.  L.  R.  75.  ’ 

The  1st  plaintiff  and  the  defendants  are  alienees  claiming 
plots  A  and  O  from  M  the  same  original  holder  ot  both.  The 
defendants  got  plot  O  originally  on  mortgage  in  1047  when  M 
had  a  way  of  necessity  over  plot  O  for  access  to  his  pldt  A, 
But  when  M  mortgaged  plot  A  to  the  1st  plaintiff’s  predecessor 
in  title  in  1048,  the  latter  could  have  aocess  to  plot  A 
over-  his  adjoining  garden  and.  subsequently  the  defendants 
purchased  the.  jenmom  right  to  plot  C  in  1056  and  planted 
cocoanut  trees' over  the  disputed  pathway  and  closed  the  same 
having  got  a  registry  of  it  in  their  names.  The  1st  plaintiff 
purchased  plot  A  in  1065,  sued  to  establish  the  old  right  of 
way' over  the  plot  C.  Held  that  when  plaintiff’s  predecessor  in 
title  took  the  mortgage  in  1048,  the  right  to  the  way  of  neces¬ 
sity  ceased  and  that  therefore  the  plaintiff  could  not  claim  it 
unless  he  had  acquired  g  prescriptive  right  tq  it'tihder ‘Sec.  2Q 
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(Sec.  27  N.  R.)  of  the  Limitation  Regulation.  The  path  was 
closed  by  the  defendants  under  a  claim  of  right  and  held 
adversely  by  them  for  more  than  12  years  and  hence  the  claim 
was  barred  under  Art.  121  (Art.  132  N.  R.)  of  the  Limitation 
Regulation. 

(t)  Suit  for  renewal— escheat  lands — pandarapattom  tenure- 
receipt  of  Tiruppuvaroin— proof  of  notice  to  jenmi— 
adverse  possession. 

Parameswaran  Nilacantanv.  Kanakku  Velayudhan  Krishnan. 
16.  T.  L.  R.  172. 

Plaintiff  sued  to  compel  the  defendants  in  possession  of 
the  plaint  properties  to  accept  a  renewal  of  the  Kanapattom 
leases  granted  by  his  ancestor  to  3rd  parties.  The  family  of 
these  latter  having  become  extinct,  the  Sirkar  confiscated  the 
lands  and  granted  them  on  Pandarapattom  leases  to  other  per¬ 
sons  arranging  with  them  for  the  payment  of  the  Tiruppuvaroin 
to  the  jenmi.  By  successive  transfers  or  assignments  the  defend¬ 
ants  acquired  these  rights.  For  more  than  twelve  years  the 
plaiptiff  had  acquiesced  in  the  action  taken  by  Government,  and 
accepted  from  the  holders  Tirwppuvarom  or  assignment  of 
Michararom  under  the  arrangement  made  by  the  Sirkar  at 
the  time  they  took  the  land  and  sold  it  to  the  highest  bidder, 
and  the  plaintiff  has  thus  full  notice  of  the  Sirkar  proceedings 
in  derogation  of  his  rights.  Held  that  the  receipt  of  Tiruppu * 

■  varom  by  the  jenmi  operated  as  sufficient  evidence  of  the 
derogation  of  the  jenmi’s  right  and  his  knowledge  of  the 
adverse  possession  of  the  present  holder  for  more  than  twelve 
years  and  that,  consequently,  the  suit  for  renewal  was  not 
maintainable. 

A  person,  who  having  notice  of  an  encroachment  on  his 
rights,  stands  for  more  than  twelve  years  without  taking  any 
steps  to  enforce  his  rights,  has  only  himself  to  blame  for  the 
consequences.  The  enforcement  of  his  original  rights  as 
against  parties  who  are  assignees  for  valuable  consideration  of 
a  title  which,  though  originally  wrongful,  has  become  indefea¬ 
sible  by  lapse  of  time,  cannot  justly  or  equitably  be  permitted. 

ffej  Suit  by  auction  purchaser  for  possession— defendant’s  prior 
possession. 

Kanakku,  Raman  Krishnan  v.  Pakir  Vydian  Mahomed 

16.  T.  L.  R.  170. 
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Plaintiff  brought  a  suit  for  the  recovery  of  possession  of  pro¬ 
perty  alleged  to  have  been  trespassed  upon  by  the  defendant 
■while  it  was  in  the  possession  of  the  plaintiff  under  a  sale 
certificate  obtained  from  Court  in  execution  of  a  decree.  The 
suit  was  brought  within  twelve  years  from  the  date  of  delivery 
in  execution.  Held  that  the  plaintiff’s  suit,  since  it  was 
brought  within  twelve  years  from  the  date  of  the  delivery  by 
the  Court,  w;as  not  barred.  The  plaintiff’s  claim  to  possession 
dated  only  from  the  date  of  the  delivery  in  execution  and, 
hence,  notwithstanding  the  defendant’s  prior  possession,  the 
plaintiff  could  sue  for  the  recovery  of  the  property  within 
twelve  years  from  the  said  date, 
ft)  Adverse  possession  by  Ranomdar. 

Parameswaran  Vencatachalam  Inert  v.  Kriuhium  utsudevan 
Namboori.  16  T.  L.  R.  128. 

A  Kanom  tenure  is  not  like  ordinary  mortgages;  it  is  of  the 
nature  of  a  perpetual  lease  and  that  according  to  the  prin¬ 
ciples  governing  the  latter,  the  jenmi’s  right  to  enforce  renewal 
etc.  is  not  lost  unless  the  Kanomdar  holds  for  the  statutory 
period  after  some  overt  act  of  the  denial  of  the  jennies  right 
and  that  to  give  the  kanomdar  the  benefit  of  adverse  posses¬ 
sion  it  is  not  enough  that  he  holds  adversely  but  it  must 
be  shown  that  the  jentni  has  notice  of  the  hostile  claim  set 
up. 

vu)  Decree  cancelling  sale— shit  to  recover  possession— cause  of  action. 

Kumaran  Muthevan  v .  Mathevan  Kauli.  16  T.  L.  R.  118. 

When  on  a  suit  for  mere  cancellation  of  sale  without  a 
prayer  for  possession,  a  decree  is  obtained  cancelling  the  sale, 
the  cause  of  action  for  a  fresh  suit  to  recover  possession 
begins  from  the  date  of  the  said  decree,  and  possession  from 
that  date  by  the  vendee  becomes  adverse  under  Art.  121 
(Art.  132  N.  R)  of  the  Limitation  Regulation. 

(v)  Adverse  possession  of  trespasser— suit  by  reversioner  to  Hindu 

female  heir. 

Simsubba  I  yen  Annasvoami  lyen  v,  Ramal  Janaky.  16. 
T.  L.  R.  6. 

Where  property  which  should  by  law  be  in  the  possession  of 
a  female  heir  is  held  adversely  to  such  heir  by  a  trespasser, . 
the  possession  of  the  trespasser  is  adverse  also  as  against  the 
reversioners  of  such  female  heir  as  well  as  against  the  female 
heir,  and  limitation  will  begin  to  run  against  the  reversioners 
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from  the  date  of  the  commencement  of  such  adverse  posses¬ 
sion.  In  other  words,  adverse  possession  which  has  continued 
for  upwards  of  twelve  years  and  has  barred  the  claims  of  the 
female  heir,  must  be  held  to  bar  the  reversioners  also.  A 
contrary  view  would  have  the  effect  of  reviving  claims  long 
extinguished  by  the  operation  of  limitation  l^W  on  every 
succession  by  a  reversioner  and  would  frustrate  the  object  of 
the  Limitation  Law. 

(w)  Possession  by  father  during  minority  of  son - whether  adverse. 

.  Pacha  Mya  Sahib  v.  Kub  Mya  Sahib.  14.  T.  L.  R.  61.  F.  B. 

Hold  that  under  the  Muhammadan  law  a  gift  by  a  father  to 
his  minor  child  is  completed  by  the  contract  itself  and  that 
the  law  will  presume  the  subsequent  holding  of  the  property 
by  the  father  to  be  on  behalf  of  the  minor  Child.  Held  f  urther 
that  when  the  father’s  holding  of  the  property  commenced 
dufag  the  minority  of  his  infant  child,  his  possession  must  be 
presumed  to  be  friendly  and  not  adverse,  until  he  has  d'one 
something  to  convert  his  friendly  possession  into  an  adverse 
one. 

(x)  Possession  of  tenant  nnder  “Nadupattom"  lease,  whether  ahverse 

q|against  the  true  owner. 

Kanaklcu  Tha.mbi  Marthandan  Narayanan  v„  Kanaklcu. 
Padmanabhan  Banian .  13  T.  L.  R.  169. 

“ Nadupattom "  is  a  lease  given  by  the  Government  pending 
the  enquiry  into  the  claims  of  those  who  claim  the  property 
assumed  by  Government  as  escheat.  The  tenant  under  pilch  a 
lease  is  simply  a  tenant  of  the  owner  of  the  property.  Whoever 
such  owner  may  be.  As  against  such  owiier,  tenant's  posses¬ 
sion  is  never  adverse  even  though  he  has  been  in  possession 
for  more  than  twelve  years  in  virtue  of  the  "Nadupattom" 
lease. 

(y)  Right  of  Junior  members — to  recover  possession  of  TarWad  property 

alienated  by  Karanavan — sale  cancelled  by  a  decree; 

•  Chummanl  Manni  v.  Kumarttn  NiladanhDi.  12  T.  L  R. 

211  F.  B. 

Held  by  the  PulL  Bench  (over-ruling  the  current  of  decisions 
on  the  subject)  that  a  junior  member  of  a.  Marumakteathaya  m 
Tarwad  may  in  the  interests  of  the  Tarwad  as  a  wholes  recover 
Tarwad  property  improperly  alienated  by  a  Karanavan  subject 
to  the  general  right  of  the  Karanavan  to  manage  such  pro¬ 
perty  after  its  recovery.  Held  by  a  Division  Bench  that  the 
cause  of  action  in  a  suit  to  recover  possession  of  property 

t«aj 
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wrongfully  alienated  by  a  Karanavan  but  which  alienation 
was  set  aside  by  a  Court  at  the  suit  of  junior  members,  must 
be  treated  to  have  accrued  on  the  date  of  the  sale,  and 
not  from  the  date  of  the  decree  cancelling  it.  The  Article 
applicable  to  such  a  suit  is  Art.  121  (Art.  132  N.  R)  and  not 
Art.  117.  (Art.  128  N.  R).  If  the  alienees  have  been  in  adverse 
possession  for  more  than  twelve  years  from  the  date  of  the  sale 
the  suit  for  recovery  of  possession  will  be  barred.  (See  Art  128 
supra). 

00  Suit  lor  declaration  of  title  to  and  recovery  of  property  wrongly  sold 
by  Sirkar. 

The  Dewan  of  Trauum-ore  v.  Narayanan  Nambooripad  12 

T.  L.  R.  5.  F.  B. 

(See  Arts.  11  and  130  supra). 

(rr)  Redemption  of  mortgage  by  co-sharer  or, (mortgagor — effect  Of,  So 
far  as  other  co-sharers  or  mortgagors  are  concerned- 

Subrahina nya  lyen  Kanakasabhapathi  lyan  v.  Ananthusubba 
lyen  Mani  lyen.  S.  D.  I.  32. 

A  co-sharer,  who  redeems  a  mortgage,  is  regarded  as  folding 
the  share  or  shares  belonging  to  his  co-sharers  as  mortgagee, 
and  those  who  seek  redemption  of  their  shares  from  him  must 
come  within  the  time  allowed  by  law  for  the  redemption  of 
the  original  mortgage.  The  co-sharer  who  redeems  the  pro¬ 
perty  cannot  set  up  the  plea  that  as  he  has  redeemed  and 
held  the  property  for  over  twelve  years  before  the  suit,  his 
possession  has  been  adverse  to  the  plaintiff  for  over  twelve 
ybars. 

(kb)  Denial  of  landlord’s  title  by  tenant — adverse  possession 
for  12  years  after  denial, 

Narayanan  Kerala  Varman  Thirumulpad  v.  Kumaran 
Kris/man.  10  T.  L.  R.  42. 

Where  a  tenant  asserts  an  adverse  right  against  his  land¬ 
lord,  in  respect  of  his  tenure,  and  holds  the  land  under  such 
right  to  the  knowledge  of  his  land-lord  for  over  twelve  years  the 
land-lord  is  barred  from  disputing  the  right  asserted  by  the 
tenant.  A  suit  for  possession  of  immovable  property  or  any 
interest  therein,  must  be  brought  within  twelve  years  from  the 
date  the  defendant’s  possession  becomes  adverse  to  the 
plaintiff. 
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(ae)  Adverse  possession— vendor  and  vendee  having  no  posses. 

sion, 

Bhadrakali  Ponkatkan  v.  Chndalawufhu  Narayanaperumal. 
9  T.  L.  R.  179 . 

The  plaintiff,  under  a  conveyance  executed  to  him  by  defen¬ 
dants  1  to  3,  sued  to  recover  the  shares  of  his  vendors  in  the 
property  specified  in  the  plaint.  Defendants  1  and  3  admitted 
the  conveyance  and  the  3rd  defendant  remained  e.r  parte ,  but 
the  other  defendants  who  were  the  co  parceners  of  the  defen¬ 
dants  1  to  3  disputed  the  conveyance  on  the  ground  of  want  of 
consideration.  Held  that  a  sale  of  property  which  might  be¬ 
come  the  subject  of  litigation,  could  not  be  held  invalid  on  that 
account  and  that  therefore,  the  conveyance  executed  to  plaintiff 
by  defendants  1  to  3  could  not  be  said  to  be  invalid,  as  it  pur¬ 
ported  to  sell  property  which'  could  be  recovered  only  by  a  suit. 
A  property  which  might  become  the  subject  of  litigation  was 
a  fit  subject  for  contract.  It  was  found  that  defendants  1  to  3 
had  7|  12th  share  in  the  disputed  property  but  neither  the  de¬ 
fendants  1  to  3  nor  their  vendee,  the  plaintiff,  held  possession 
of  .the  property  within  twelve  years.  Where  neither  the  vendor 
nor  vendee  had  had  possession  of  the  property  conveyed  for 
twelve  years  preceding  the  date  of  suit  by  vendee  to  recover 
the  property,  the  claim  was  barred  by  adverse  possession. 

(ad)  Forfeiture  of  lease - adverse  possession. 

Neelacantan  Mndhavan  Nampuri  v.  Antony  Lunappan. 
9  T.  L.  R.  54. 

A  certain  property  was  given  from  plaintiff’s  tarwad  to  P 
in  1023,  on  a  simple  lease  without  term.  In  1031,  P  represented 
to  Government  that  the  property  was  Puthuval  and  got  it 
registered  in  his  name.  Neither  he  nor  his  successor  in 
estate,  the  defendant,  ever  paid  rent  to  the  plaintiff.  In  1065 
the  Government  cancelled  the  registry  in  P’s  name  and 
referred  the  plaintiff  to  a  civil  action  for  recovery  of  possession. 
Plaintiff  brought  the  present  suit  in  1066  for  recovery  of 
possession.  Held  that  even  granting  that  the  lease  of  1023  was 
genuine,  P,  the  defendant’s  vendor,  had  forfeited  his  tenure  as 
lessee  in  1031  by  denying  the  title  of  the  plaintiff’s  tarwad,  and 
representing  to  Government  that  the  property  in  dispute  was 
Puthuval  at  the  disposal  of  Government.  After  this  forfeiture 
of  the  lease,  the  possession  of  the  defendant’s  vendor  (P  )  be¬ 
came  acjverse  to  the  plaintiff.  In  other  words,  the  relation  pf 
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landlord  and  tenant  between  plaintiff’s  tarwad,  and  defendant 
and  his  vendor  was  determined  in  1031.  Since  then  P  and  his 
vendee  (the  defendant)  had  held  the  property  adversely  to  the 
plaintiff  for  more  than  twelve  years  and  hence  the  suit  was 
barred  by  limitation. 

It  was  further  held  that  the  proceedings  in  the  Revenue 
department  had  not  the  effect  of, saying  the  claim  from  bar  by 
lapse  of,  time. 

(tvej  Adverse  possession— absence  of  proof  of  title. 

Manx  Chakh'v.  Kanda  Ittunnnn.  9  T.  L.  R.  35. 

Plaintiff  sued  to  set  aside  the  attachment  of  certain  land,  made 
at  the  instance  of  the  1st  defendant,  the  judgment- creditor  of 
"  2nd  defendant  on  the  ground  that  the  land  was  in  the  posses¬ 
sion  of  plaintiff  in  virtue  of  a  gift  by  his  late  father  a»Tid  that 
&nd-  defendant,  his  step-brother,  had  no  right  over  the  land. 
The  plaintiff  did  not  prove  the  alleged  gift  in  his  favour  but  it 
was  found  that  he  was  in  adverse  and  exclusive  possession  of 
the  plaint  property  for  more  than  twelve  years.  Held  that  a 
person  who  had  been  in  adverse  possession  for  a  p'lriod  of 
twelve  years  was  entitled  to  a  decree  in  his  favour  as  against 
a  trespasser  even  without  proof  of  title. 

(afj  Transfer  of  territory - effect  on  possession. 

Py}i  Ouseph  v.  Kanakku  Sankaran  Narayanan.  9  T.  L.  R.  1. 

Plaintiff  sued  the  defendants  to  recover  certain  property, 
which  he  alleged  the  Cochin  Sirkar  took  forcible  possession  of 
ihT007,  and  that  in  1057,  the  boundary  dispute  between 
Travancore  and  Cochin  having  been  settled  by  arbitration  the 
property  became  again  Travancore  territory.  To  get  over  the 
plea  of  limitation  plaintiff  added  that  so  long  as  the  territory 
including  the  plaint  land  was  subject  to  Cochin,  he  was  unable 
to  sue  in  ihe  Travancore  Courts.  Held  that  if  the  plaint  land 
was  Cochin  territory  for  about  half  a  century  prior  to  tjie 
'  arbitration  settlement  of  1057  and  plaintiff’s  suit  was  barred 
at  that  date  as  regards  any  remedy  in  Cochin,  the  transfer  of 
tretrrtory  would  not  give  a  fresh  starting  point  in  Travancore. 
The  suit  was  prima  facie  barred.  The  defendants  had  been 
much  more  than  twelve  years  in  hostile  possession  and  the 
plaintiff’s  title  over  the  property  was  extinguished  by  thal 
ft$YeiSe  passession. 
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B.  Article  not  applicable. 

la)  Redemption  by  co-mortgafior - subsequent  superior  mortgage  of  a 

pprtioq  by  other  co-mortgagors— — '  redemption  suit  by  superior 

mortgagee. 

Cheriyan  Mathei.an  v.  Vedamamckkmn  Samuel.  37  T.  L.  R. 
19=  10T.L.  J.  468  F.  B. 

R.  mortgaged  the  plaint  propety  (Tamarind  trees)  to  a 
stranger  hi  1017.  R,  had  four  sons,  V  N, ,  J,  and  S.  V’s  sons 
were  defendants  1  to  3;  N’s  sons  were  defendants  4  and  5. 
J’s  sons  were  defendants  6  to  9  and  S’s  sons  were  defendants 
10  to  11  and  the  deceased  father  Of  defendants  12  and  13. 
Defendants  14  to  16  were  interested  in  definite  shares  of  the 
Puraidom  in  which  the  trees  stood.  V  redeemed  the  mortgage 
in  1059  and  was  put  in  possession.  E.  was  also  made  a  defen¬ 
dant  to  the  suit  on  the  allegation  that  he  was  colluding  with 
the  mortgagee-defendant,  but  he  remained  ex  parte.  The 
plaintiff  obtained  a  Melotti  from  defendants  4  to  14  for  their 
7/8tb  share  and  brought  the  present  suit  in  1089  for  redemption 
and  for  recovery  of  arrears  of  Michamrom.  Defendants  1  to  3 
contested  the  suit  on  the  ground  of  limitation  Held  by  a 
J.  dissenting)  that  Y  by  r-edae.mimg  ■ 
the  mortgage  stepped  into  the  shoes  of  the  mortgagee  and  that 
the  character  of  the  original  mortgage  remained  unchanged  in 
spite  of  redemption.  That  the  plaintiff’s  suit  was,  therefore, 
governed  not  by  Art.  121  ("Art.  132  N.  R)  but  by  Art.  124  (Art. 
136  NT.  R)  of  the  Limitation  Regulation  and  that  he  Ought  to 
have  sued  within  the  fifty  years  prescribed  by  Art.  124.  Such 
period  would  begin  to  run  from  the  date  when  the  original 
mortgage  was  redeemable  and  not  from  the  date  of  its  redemp¬ 
tion  by  the  aforesaid  co- mortgagor. 

In  the  present  ease  the  suit,  having  been  brought  more  than 
■  -'fifty  years  after  the  date  of  mortgage,  was  time-barred 
(S.D.  I.  32  foil). 

»  It  was  urged  in  appeal  that  the  claim  was  saved  by  the 
.  .•..a-dsmewl’edgrnent  . in  the  plaint  put  in  by  V  for  redemption. 
’This'  Argument  was  held  to  be  unsustainable  for  the  reasons 
that  plaintiff  had  not  referred' to  any  such  acknowledgment 
ip  his  plaint  as  required  by  $ec.  46  C.  P.  Ch  (Vide  O.  7.  r.  6  of 
ihenewcode).  No  reference  having  been  made  in  the  plaint 
to  any  such, acknowledgment  which  would  save  the  olaim,  from 
}ifnitationl  the  plaintiff  could  pot  tajee  advantage  of  anj'grPUPt] 
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of  exemption  from  the  law  of  Limitation  which  had  not  been 
set  up  in  the  plaint.  Further  it  was  also  held  that  the  plaint 
which  was  relied  on  as  proof  of  the  acknowledgment  of  liability, 
did  not  contain  any  such  thing,  for  all  that  was  stated  in  it 
was  that  the  1st  defendant  therein  was  holding  the  property 
under  a  mortgage  of  1017  from  the  2nd  defendant.  There  was 
no  admission  in  that  plaint  by  V  that  he  was  himself  a  mort¬ 
gagee  or  that  be  was  liable  to  be  redeemed  by  his  co-sharers. 
Sec.  19  of  the  Limitation  Regulation  was,  therefore,  of  no 
avail, 

(h)  Suit  for  arrears  of  Michavarom— plea  of  adverse  possession. 

Km  am  Iye.n  Jiamakrishna  lyen  v.  Sivan  Pillai.  11  T.  L.  J. 
418. 

(See  Art.  118  supra). 

Co)  Suit  for  declaratory  decree  -starting  point  of  limitation- continuing 
wrong. 

Itty  Avira  Ulahannan  v.  Ulahannan  Kli.  35  T.  L,  R.  41  = 
9  T.L.  J.41  F.  B. 

(See  Article  109  supra). 

fd)  suit  for  declaration  of  title  and  possession  of  property  and  cancellation 
of  pattah. 

Govindan  Kesavan  v.  Neelakantan  Narayanan.  6  T.  L,  J.  7. 
(See  Art.  109  supra). 

fej  Adverse  possession - onus  of  proof. 

Kurumba  Yelumbi  v.  Matheru  Padmanabhan.  5  T.  L.  J".  99, 
(See  Art.  1 30  supra). 

(0  Suit  to  set  aside  on  the  ground  of  fraud— a  deed  to  which  plaintiffs 
themselves  were  parties. 

Madhavan  Raman  v,  Madhavan  Sankaran.  29  T.  L.  R,  133  = 
3  T.  L.  J.  282. 

(See  Art.  83  supra), 

C?)  Suit  for  redemption - possession  of  mortgaged  premises  for  more 

than  12  yehrs  by  strangers - whether  adverse  against  mortgagor. 

Lugos  v.  Marthandan  Marthandan.  23  T.  L.  R.  92. 

Held  that  it  a  mortgage  or  lease  is  for  a  fixed  term  and  if  a 
trespasser  ejects  the  mortgagee  or  lessee  during  the  conti¬ 
nuance  of  the  term  of  the  mortgage  or  lease,  the  possession  of 
such  trespasser  }s  pot  adverse  as  against  the  mortgagor  or 


fteg.  VI  of  il65  (travancore  limitation  regulation)  491 

Art.  132.] 

lessor  till  at  least  the  date  when  the  term  expires,  but  if  the 
lease  or  mortgage  is  not  for  a  fixed  terra,  or  the  term  has 
expired  and  the  trespasser  takes  possession  afterwards  or 
continues  in  possession  afterwards,  the  possession  of  the  tres¬ 
passer  is  adverse  as  against  the  mortgagor  or  lessor,  unless  in 
either  of  the  above  cases  the  wrongful  claimant  establishes 
himself  in  the  place  of  the  mortgagee  or  lessee  admitting  the 
interest  of  the  mortgagor  or  lessor  and  claiming  rights  on  the 
footing  of  the  mortgage  or  Tease  in  which  case  possession  will 
be  adverse  as  against  the  mortgagee  or  lessee  only. 

(h)  Suit  for  recovery  of  possession  on  the  ground  of  wrongful  disposses- 

Kanakku  Palliyadi  Easwaran  Guvindan  v.  Kali  Kunjina. 

30  T.  L.  R.  147.  # 

The  1st  defendant  took  a  mortgage  of  the  plaint  properties 
from  defendants  2  to  3  in  1064.  The  plaintiffs  in  whose 
ancestor’s  name  the  plaint  properties  were  registered  sued  to 
recover  the  same  on  the  strength  of  their  title  and  possession 
up  to  J.074  Meenom  when  the  defendants  were  alleged  to  have 
obtained  wrongful  possession.  The  plaintiffs  also  alleged  that 
in  1064,  the  properties  were  given  for  “ adakudi”  (a  tenancy- 
at-will)  to  defendants  2  and  3.  The  defendants  2  and  3 
remained  ex  parte.  The  1st  defendant  set  up  a  sale  of  1030  to 
defendants  2  and  3  and  also  adverse  possession.  Both  the 
Courts  below  found  that  Adakudi  of  1064  and  the  sale  of  1030 
to  be  not  proved.  The  District  Judge  gave  the  plaintiff  a 
decree,  holding  that  the  1st  defendant  had  failed  to  prove 
adverse  possession  for  more  than  twelve  years.  Held  that  ifi 
as  the  plaint  alleged,  the  defendants  dispossessed  the  plaintiffs 
in  Meenom  1074,  as  the  suit  was  brought  more  than  six  months 
after  the  date  of  dispossession  (Kumbhoni  1075),  the  plaintiffs 
could  not  succeed  unless  they  were  able  to  prove  a  subsisting 
title  at  the  date  of  the  dispossession.  The  Zillah  Judge’s 
observation  that  the  1st  defendant  had  not  made  out  adverse 
possession  for  more  than  twelve  years  was  wrong.  That  obser* 
vation  would  be  in  point  if  the  defendants  relied  on  title 
acquired  by  adverse  possession  for  more  than  12  years  in  which 
case  the  suit  would  tall  under  Art.  121  (Art.  132  N.  R.)  of  the 
Limitation  Regulation.  But  this  suit,  being  one  for  recovery 
of  property  of  which  the  plaintiffs  were  dispossessed  in  Meenom 
1074,  it  fell  under  Art.  119  and  in  such  cases  the  burden  of 
proof  of  title  was  on  the  plaintiffs.  The  plaintiffs  in  this  case 
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had  failed  to  prove  that  they  were  in  possession  up  to  1064  or 
that  the  defendants’  possession  was  under  a  derivative  title 
and  so  their  suit  was  time-barred.  (Over-ruled  in  34 
T.  L,  R.  1).  (See  Art.  2  and  See.  32  supra) 

(j)  Jenmi  ami  tenant non- payment  of  michavarom—  adverse  possession. 

Neelakantun  Neelakantan  Nampuripad  v,  Aiijappan  Para - 
meswaran.  17  T.  L.  R.  59. 

The  mere  non-payment  of  Michavarom  does  not  make  a 
tenant’s  possession  adverse,  fSee  Arts.  118,  119  and  122 
supra). 

(k)  Oodukur— non-participation  of  profits— adverse  possession, 

Neelakantan  Krishnan  Namboori  v.  Kanakkit  Malhevan 
Sankaran.  16  T.  L.  R.  96. 

The  term  “  Oodukur  ”  denotes  a  proportionate  participation 
in  the  annual  profits  of  the  lands  without  a  defined  right  to 
the  actual  possession  ot  any  specific  portion  of  the  lands, 

As  between  tenants-in-common  or  co-sharers  of  a  holding, 
mere  non-participation  of  the  profits  by  one  tenant  and 
exclusive  possession  by  the  other  are  not  sufficient  to  make  a 
case  of  adverse  possession. 

(l)  Mortgage  cancelled  by  decree— subsequent  suit  for  restoration— adverse 

possession. 

Numku  Pillai  v.  Shudalaimutku.  15  T.  L.  R,  172. 

(See  Art.  136  infra). 

;tn)  Nadupattom  lease -tenant's  title  by  adverse  possession. 

Kanakkit  Tkambi  Marthandan  Narayanan  v.  Kanakku  Pad - 
tti&mblMn  Raman.  13  T.  L.  R.  169. 

lleld  that  a  tenant  finder  a  Nadupattom  lease  is  simply  a 
tenant  of  the  owner  of  the  property,  whoever  s  uch  owner'  may 
be,  and  that  as  against  such  owner,  the  tenant’s  possession  is 
never  adverse.. 

c a .)  Landlord  and  tenant— adverse  possession  by  tenant. 

Kulathur  Avpaw  v.-  MVefhian  Cochunni.  13  T.  L.  Rv  27. 

(See  Art.  127  supra), 

(oi  Escheat- Syrian  Christians  dying  Intestate— Limitation. 

Mxthu,  Tkariathu  v.  Sirkar.  4  T,  Li  R.  23. 
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A  Syrian  Christian  died  intestate  sometime  between”! 
and  1028,  leaving  behind  him  some  property.  The  Revenue 
"s  authorities  came  to  knew  of  it  in  1048  and  the  t)ewan  in  1058 
directed  the  sale  of  the  property  as  an  escheat.  The  bulk  of 
the  property  was  claimed  by  the  plaintiff  as  mortgagee  and 
vendee  of  the  intestate  or  of  his  ancestor  but  the  claim  waS 
rejected  by  the  Revenue  authorities.  Plaintiff  thereupon 
brought  the  present  suit  to  establish  his  alleged  title.  It  was 
contended  for  the  plaintiff  that  the  alleged  possession  by 
plaintiff  was  a  bar  to  the  claim  advanced  by  the  Sirkar. 


Held,  that  the  Limitation  Regulation  does  not  extend  to 
any  public  property  or  right,  and  there  is  further  no  law  here, 
as  in  British  India,  to  bar  rights,  the  only  thing  barred  under 
the  law  being  the  remedies.  Plaintiff  is  not  found  to  have 
been  in  possession  on  a  claim  of  right  adverse  to  that  of  the 
deceased  through  whom  the  Sirkar  derived  their  title,  and  no 
question  of  limitation  does  fairly  arise  upon  the  admitted  or 
proved  facts  of  the  case. 


(N.  B.  This  decision  came  prior  to  the  Limitation  Regula* 
tion  II  of  1062.) 

UNREPORTED  CASE  LAW. 


Suit  for  recovery  of  possession  from  a  tenant  Holding  over  or  trespasser, 


S.  A.  9  of  1090 , 

A  suit  for  recovery  of  property  from  a  person  holding  as  d 
tenant  by  sufferance,  the  term  having  expired,  is  governed  by 
Art.  116  (Art.  127  N.  R.)  ot  the  Limitation  Regulation,  the 
starting  point  being  the  determination  of  the  tenancy.  But 
when  the  suit  is  to  recover  possession  from  a  party  who  has 
trespassed  on  the  lands  held  by  a  tenant  who  holds  over  oti 
the  expiry  of  the  term  of  the  lease,  it  is  governed  by  Art.  121 
(Arc.  132  N.  R.)  of  the  Limitation. 


INDIAN  CASE  LAW. 

fa)  Burden  of  proof. 

(1)  In  suits  under  this  Article  the  burden  is  on  the  defend 
dant  to  prove  that  he  has  been  in  adverse  possession  f6r  more 
than  twelve  years  before  suit.  14  M.  96  ;  14  B.  458;  13  B.  325 
an'd'  424';  14  C.  109'=  13. 1.  A.  160  P.  C. 

(2)  Where  the  plaintiff  sought  to  disturb  the  admitted 
possession  for  about  eleven  years,  or  defendants,  who  insisted 
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on  a  longer  possession  as  a  statutory  bar  to  a  suit,  the  onus  is 
on  the  plaintiff  to  prove  the  cause  of  action  accrued  to  him  on 
a  dispossession  within  12  years  before  suit.  8.  M.  I.  A.  199 

P.  G. 

(3)  Art.  144  (Art.  132  N.  E.)  contemplates  that  defendant’s 
possession  which  was  lawful  in  the  beginning  has  afterwards 
become  adverse.  21  M.  153. 

(4)  In  a  suit  falling  under  this  Article,  the  initial  onus  on 
plaintiff  is  to  establish  only  his  title,  and  he  is  .  not  under  an 
obligation  to  prove  his  possession  within  12  years  of  the  suit. 
When  plaintiff’s  title  has  been  proved  or  is  admitted,  the 
burden  is  on  defendant  to  establish  that  he  or  persons  claiming 
through  him  have  been  in  possession  adverse  to  plaintiff  or  to 
his  (plaintiff’sl  predecessor  for  over  12  years  before  suit.  18  B. 
5131  27  B.  43;  HM.  96;  5  A.  345  F.  B. ;  27  C.  943  P.  C. ; 
5  C.  644  P.  C. 

01  Suit  to  recover  right  to  an  easement. 

A  suit  to  recover  a  right  to  an  easement  is  a  suit  to  recover 
an  interest  in  immovable  property.  5  M.  253. 
fel  Bight  to  fish. 

A  right  to  the  exclusive  enjoyment  of  a  Sshery  is  an  interest 
in  immovable  property.  3  C.  276  ;  20  C.  446. 
fd)  Suit  by  vendee  against  vendor  ior  possession, 

(1)  A  suit  for  possession  by  the  vendee  against  the  vendor 
when  the  latter  was  in  possession  of  the  property  at  the  time 
of  sale  is  governed  by  this  Article.  11  C.  229. 

(2)  A  suit  by  a  purchaser  at  a  private  sale  for  possession  of 

immovable  property  when  the  vendor,  though  not  in  possession 
at  the  date  of  the  sale,  has  since  amicably  recovered  possession 
of  the  same,  is  governed  by  this  Article  and  the  time  runs 
from  the  date  the  vendor  recovered  possession.  12  0.  197;  13 
B,  424;  2  A.  718.  . 

O!  Attachment  under  Sec.  146  (Sec.  129  of  our  code)  of  the  Criminal 

Procedure  code. 

Lands  under  attachment  by  a  Magistrate  under  the  Criminal 
Procedure  Code  (Sec.  146  —  Sec.  129  of  our  code)  are  presumed 
to  continue  in  possession  of  the  person,  who  is  afterwards  found 
to  have  title  thereto.  Time  does  not  run  against  such  person 
during  the  attachment,  1  0,  W.  N.  569, 
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(f)  Suit  by  Muhammedan  heirs. 

(1)  A  suit  by  a  Muhammedan'heiress,  against  other  members 

*  of  her  family,  for  her  share  in  the  estate  of  her  mother  is 
governed  by  this  Artiole.  16  M.  61  F.  B. 

(Z)  A  suit  by  a  Muhammedan  for  partition  of  a  share  of 
immovable  properties,  is  governed  by  this  Article.  6.  I.  0.  579. 

fa)  Persons  under  disability. 

If  a  person  under  disability  when  the  cause  of  action  arose 
does  not  sue,  within  three  years  of  the  cessation  of  the  dis¬ 
ability,  to  enforce  his  rights,  his  rights  would  he  extinguished. 
24  M.  387  P.  C.  —  28. 1.  A.  81. 

f  h)  Will  by  Karnavan. 

Where  a  KaranaVan  of  a  Malabar  Tarwad  made  a  will  giving 
a  life-interest  to  the  devisee,  cause  of  action  for  a  suit 
by  his  successor  in  office  would  arise  only  on  the  death  of  the 
devisee.  14  M.  495. 

( j)  Adverse  possession  against  mortgagee. 

Adverse  possession  against  mortgagee  is  not  necessarily 
adverse  to  the  mortgagor,  because  possession  adverse  to  the 
mortgagor  can  only  arise  when  the  mortgagor  becomes  entitled 
to  immediate  possession.  fl905)  A.  W.  N.  4. 

(k)  Non-payment  of  rent  by  tenant. 

The  mere  non-payment  of  rent  by  a  tenant  to  his  landlord, 
either  during  or  subsequent  to  his  term,  does  not  ■'constitute 
adverse  possession.  2  A.  517  F.  B.;  3  M.  118;  4  C.  314. 

fl)  Equity  of  redemption  — —adverse  possession. 

There  can  be  adverse  possession  of  the  equity  of  redemption. 
Where  the  equity  of  redemption  is  held  adversely  for  more  than 
twelve  years,  a  suit  for  redemption  of  the  mortgage  by  the 

‘  mortgagor  or  his  heirs  will  be  barred.  14  B.  176. 

PART  VIII:— THIRTY  YEARS. 

133.  Against  a  depositary  Thirty  years.  The  date  of  the 
or  pawnee  to  recover  depositor  pawn, 

movable  property 
deposited  or 
pawned. 

(NOTES.) 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  122  of  the  old  Regulation  aqc( 
’  'Art*  145  of  the  Indian  Limitation  4<?t, 
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A  “  depositary”  is  a  person  holding  possession  of  movable 
property  originally  delivered  to  him  to  be  kept  for  the  owner, 
A  “pawnee”  is  a  person  to  whom  such  property  is  delivered 
in  pledge  as  security  for  a  debt. 

TRAVANCORE  CASE  LAW. 

(a)  Suit  tor  share  of  Pasarom  dues  received  by  defendant. 

Ilticheria  Glmcko  v.  Maihari  Mat  hart.  8  T.L.  J.  346. 

The  first  defendant  as  treasurer  of  the  Syrian  Christian 
Church  of  Kayamkolam  was  entrusted  with  the  duty  of  re¬ 
ceiving  Pasarom  dues  on  the  understanding  that  he  was  to 
hold  the  same  in  deposit  and  distribute  th§  same  among  the 
priests  on  demand.  The  plaintiff’s  deceased  grand-father  was 
one  of  the  priests  entitled  to  the  share  in  the  dues.  Out  of  the 
total  amount  claimable  by  him  a  certain  amount  was  given 
credit  for  in  favour  of  the  5th  defendant,  a  trustee  of  the 
Church.  The  plaintiff  was  entitled  to  1,400  and  odd  fanams, 
for  recovery  of  which  he  brought  a  suit.  Held  that  the  suit 
was  governed  by  Art.  47  (Art.  50  N.  R)  and  that  neither  Art. 
122  (Art.  133  1ST.  R)  nor  Art.  100  (Art.  109  N.  R)  was  applicable. 
Sec.  9  of  the  Limitation  Regulation  bad  also  no  application 
to  the  case.  (See.  Sec,  10  and  Article  50  supra.) 

(b)  Suit  to  recover  Streedhanain  received  by  father-in-law  of  a  Syrian 

Christian  woman. 

Math.ula  Louis  v.  Eopen  Rosa.  6  T.  L.  J.  464. 

(See.  Sec.  10  and  Art.  50  supra  and  Article  133  infra). 
fflmAN  CASE  LAW. 

(aj  Suit  for  the  recovery  of  ornament. 

Article  145  (Art.  133  N.  R;  applies  to  deposits  recoverable 
in  specie ,  for  example,  a  suit  to  recover  ornaments,  deposited 
is  governed  by  this  Article  even  if  the  plaintiff  prays  for  their 
value  as  an  alternative  and  even  though  there  was  a  demand 
and  refusal  more  than  three  years  before  the  suit.  26  B. 
430;  33  M.56.  But  suits  for  money  deposited  under  an  agree¬ 
ment  that  it  shall  be  payable  on  demand  are  governed  by  Art. 
60  (Art.  48  N.  R). 

(!>)  Essential  characteristic  of  a  deposit. 

An  essential  characteristic  of  a  deposit  properly  so-called 
is  that  the  thing  deposited  should  not  be  used  by  the  depositee, 
jjnd  his  liability  is  to  return  in  specie  the  very  thing  depositer) 
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when  his  right  to  retain  it  has  determined,  the  general  .property 
in  the  subject-matter  of  deposit  remaining  meanwhile  in  the 
depositor.  31  G.  519;  8  C.  W.  N.  500  (509). 

134.  By  or  on  behalf  of  Thirty  years.  The  date  of  dis- 

any  local  authority  possession  or 

for  possession  of  any  discontinuance, 

public  street  or  road 

or  any  part  thereof 
from  which  it  has 
been  dispossessed 
or  of  which  it  has 
discontinued  the 
possession. 

VOTES). 

Article  compared. 

There  is  no  corresponding  provision  in  the  old  Regulation. 

.  This  Article  is  the  same  as  Art.  146  A  of  the  Indian  Limitation 
Act- 

This'  Article  applies  whether  the  local  authority  is  the  owner 
of  the  sub-soil  or  not. 

PART  IX: — FIFTY  YEAR5. 

135.  By  a  mortgagee  for  Fifty  years.  When  the  money 

foreclosure  or  sale.  secured'  by  the 

mortgage  be¬ 
comes  due. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  123  of  the  old  Regulation, 
but  the  words  “of  immovable  property  mortgaged”  after  the 
word  “sale”  are  omitted  in  the  new  Article.  It  corresponds 
to  Art.  147  of  the  Indian  Limitation  Act.  The  period  of  limit¬ 
ation  under  the  Indian  Act  is  sixty  years. 

TRA  VAN’CORE  CASE  RAW. 

A.  Article  applicable. 

(a)  Right  of  second  mortgagee  to  redeem  the  first  mortgage. 

Vareethu.Ponnayyan  v.  Kanakku  Pammemaran  Velayiidhari, 
1S  T,  L.  J'.  387. 
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Plaintiff  got  a  melotti  on  2-12-1078  with  a  right  to  redeem 
a  prior  mortgage  of  1072  on  payment  of  3,240  fanams.  He  paid 
935  fanams  in  cash.  The  prior  mortgage  was  not  redeemed. 
He  sued  for  the  recovery  of  the  cash  consideration  advanced 
under  the  melotti.  Held  that  the  melottidar  or  second  mort¬ 
gagee  was  entitled  to  redeem  the  first  mortgage  at  any  time 
before  redemption  of  that  mortgage  by  his  mortgagor  became 
barred.  The  term  of  the  mortgage  of  1072  expired  only  in 
1084  and  that  though  the  melotti  was  of  1078  the  term  would 
commence  to  run  only  from  1084.  The  melotti  itself  had  a 
further  period  of  twelve  years.  The  equitable  principle  that 
the  mortgagee  and  the  mortgagor  must  be  treated  alike,  and  if 
the  latter  could  not  redeem  before  the  expiry  of  twelve  years 
the  former  could  not  also  claim  payment  of  his  money  within 
that  period,  had  been  laid  down  and  affirmed  by  the  High 
Court.  So  the  plaintiff’s  right  to  claim  back  his  money  accrued 
only  in  1097.  The  Article  applicable  to  the  case  was  123 
(Art.  135  N.  R)  and  not  Article  109  (Art.  119  N.  R  ),  as  the 
plaintiff  had  not  ceased  to  be  a  usufructuary  mortgagee,  and 
would  not[cease  to  be  a  usufructuary  mortgagee  till  his  right  to 
redeem  the  mortgage  of  1072  became  barred  and  such  a  contin¬ 
gency  could  arise  only  when  his  mortgagor’s  right  to  redeem 
the  mortgage  of  1072  became  barred.  (25  T.  L.  R.  104  foil.). 

(h)  Suit  by  mortgagee  for  mortgage  amount. 

(i)  Narayanan  Krishnan  v.  Kanakku  Thanpi  Chempaka- 
rarnan  Thunuvan.  16  T.  L.  R.  35. 

Held  that  a  suit  by  a  usufructuary  mortgagee  for  the  reali¬ 
sation  of  the  mortgage  amount  by  sale  of  the  mortgaged  pro¬ 
perty  falls  within  Art,  123  (Art.  135  N.  R)  of  the  Limitation 
Regulation  and  not  by  Art.  109  (Art.  119  N.  R  ).  The  holder  of 
a  mere  charge  has  only  twelve  years  in  which  he  may  institute 
his  suit  for  money  and  for  sale  of  property;  the  law  allows  fifty 
years  to  a  mortgagee  to  sue  for  the  sale  of  the  property. 

(ii)  Bhagavathy  Narayani  v,  Valli  Amma  Kali  Amma 
J4T.L.R.  218. 

Held  that  according  to  the  customary  law  of  the  coun¬ 
try  a  usufructuary  mortgage  is,  as  a  rule,  entitled  to 
recover  his  mortgage  amount  from  the  mortgagor  or  the 
mortgaged  property,  even  though  there  is  no  express  covenant 
in  the  mortgage  deed  for  the  repayment  of  the  mortgage  amout. 
If  there  is  a  term  in  the  mortgage  deed  then  he  can  sue  only 
after  tfte  expipy  of  that  feyrn. 
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(a)  Bight  of  mortgagee  to  recover  with  mortgage  debt  the  stamp 

duty  and  penalty  levied  from  him  on  the  title  deed. 

K?-ishnon  Kesavan  v.  Govindan  Sankaran.  11  T.  L.  R.  181. 

The  Plaintiff-mortgagor  sued  for  redemption.  The  defen¬ 
dant-mortgagee  contended  that  he  was  entitled  to  be  paid  the 
stamp  duty  and  penalty  which  had  been  levied  from  him  on  the 
title  deed  to  the  mortgaged  properties  delivered  to  him  by  the 
mortgagor  before  redemption.  Held  that  the  mortgagor  was 
bound  to  pay  the  mortgagee  the  stamp  duty  and  penalty  levied 
from  the  latter  on  the  title  deeds  delivered  to  him  by  the  former. 
Held  also  that  the  mortgagee’s  claim  to  the  refund  of  th& 
money  could  not  be  barred  by  lapse  of  three  years  from  the 
date  of  the  payment,  but  that  he  might  wait  for  recovery  of 
the  amount  till  the  redemption  of  the  mortgage  was  sought 
for  and  the  delivery  back  of  the  title  deeds  was  compelled  i.  e. 
he  might  recover  the  money  with  the  mortgage  debt. 

(d)  Assumption  of  portion  of  mortgaged  property  by  tlie  Sirkar 
whether  terminates  mortgage. 

Kali  Krishna n  v.  Aiyippan  Neelakanlan.  1  T.  L.  R.  71 

F.  B. 

The  plaintiff  took  a  mortgage  from  the  defendant  for  a  term 
of  twelve  years  and  sought  to  have  the  said  mortgage  cancelled, 
and  the  mortgage  amount  with  interest  repaid  to  him  on  the 
ground  that  he  did  not  get  possession,  and  that  the  Sirkar 
appropriated  a  portion  of  the  mortgaged  garden  for  construct¬ 
ing  a  public  road,  and  that  the  price  of  the  land  so  taken  was 
directed  to  be  given  to  the  defendant,  the  proprietor. 
The  property  was  in  the  possession  of  a  prior  mort¬ 
gagee  and  the  plaintiff  did  not  take  any  step  to  pay  off  the 
prior  mortgagee  or  take  possession  from  that  mortgagee.  Held 
that  the  mortgage  being  for  a  term  of  years,  the  provision 
must  bind  both  the  pai’ties;  and  that  the  assumption  of  a 
portion  of  the  property  by  the  Sirkar  for  public  purposes  did 
not  terminate  the  mortgage,  but  only  gave  the  mortgagee 
right  to  claim  special  compensation  for  the  injury  caused  to 
him.  The  plaintiff’s  suit  was,  therefore,  dismissed  as  pre. 
mature. 

B.  Article  not  applicable. 

Suit  by  mortgagee  by  sale  of  property— mortgagee  uot  in  posses  • 

siou. 

ti)  Raman  Ramon  v.  Raman  Velayudhan.  22  T.  L.  R.  213 

t.  ». 
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(See  Art.  119  supra). 

(ii)  Kanak/cu  Tlmmpi  Marthandau  Ydayndhun  v.  Aru- 
mukhom  Arumukhom.  S.  D.  II.  17. 

(See  Art.  119  supra). 

INDIAN  CASE  LAW. 

(a)  Kerned}'  ot  mortgagee. 

Art.  147(Art.  135  N.R)  is  restricted  to  suits  cm  mortgages, where 
the  mortgagee  is  entitled  to  either  of  the  remedies  (foreclosure 
or  sale)  in  the  alternative  and  that  the  Article  is  not  applicable 
in'  the  case  of  all  mortgages.  30  M.  426  P.  C.  The  decisions 
of  the  Bombay,  Madras  and  Allahabad  High  Courts,  holding 
that  Art.  147  is  applicable  to  every  suit  by  a  mortgagee  either 
for  foreclosure  or  for  sale,  are  over-ruled  by  the  Judicial  Com¬ 
mittee. 

(b)  Suit  to  enforce  payment  of  money  due  under  a  simple  mort¬ 

gage. 

A  suit  to  enforce  the  payment  of  money  due  under  a  simple 
mortgage,  by  the  sale  of  the  mortgaged  property,  is  governed 
by  Art.  132  (Art.  119  N.  R.).  11.  C.  W.  N.  1005  P.  C.  -  30  M. 

426  P.  C. 

1-36.  Against  a  mortgagee  Fifty  years.  When  the  right 
to  redeem  or  to  re-  to  redeem  or  to 

cover  possession  of 
immovable  property 
mortgaged. 

Explanation. —  Kanoms 
governed  by  the 
Jemni  and  Kudiyan 
Regulation,  V  of 
1071  are  not  mort¬ 
gages  with  in  the 
meaning  of  this 
Article, 

(NOTES). 

General, 

Article  compared. 

This  Article  is  the  same  as  Art.  124  of  the  old  Regulation 
and  Art'.  148  of  the  Indian  Limitation  Act'.  But  under  Art.  148 
of  the  Indian  Limitation  Act,  the  period  of  limitation*  is  sixty 


recover  posses¬ 
sion  accrues. 
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years.  This  Article  applies  to  a  suit  against  a  mortgagee)  and 
persons  claiming  or  deriving  title  from  the  mortgagee,  c.  g.; 
his  representatives,  successors  or  assigns. 

*  TRAVANCOKE  CASE  LAW. 

(a)  Suit  for  redemption  of  mortgage— limitation  l'or. 

(i)  Velayudhan  Krishna  n  v.  Kochu  Goilri.  S.  D.  ill.  l9'Ji 

Held  that  the  Limitation  Regulation  gives  fifty  years  for  a 

suit  for  redemption  and  the  cause  of  action  arises  as  soon  as 
all  the  legal  impediments  to  redemption  caused  by  the  contract 
between  the  parties  are  removed.  The  plaintiff  should  bring 
his  suit  within  fifty  years  of  the  accrual  of  his  right.  The 
mortgagor  cannot  claim  the  right  to  tender  his  money  at  any¬ 
time  he  likes  and  to  recover  possession  within  fifty  years  of 
such  tender. 

(ii)  kauakku  Aichichan  Human  v.  Ramalingom  Punuvitnoilh 
3.  T.  L.  R.  23. 

Held  that  the  period  of  limitation  for  a  redemption  of  a 
mortgage  is  fifty  years. 

(b)  Suit  for  redemption  of  an  Ollavu  otti. 

Mathevan  v.  Raman.  19  T.  L.  R.  70. 

An  Ollavu  otti  is  a  tenure  under  which  the  grantee  cannot 
be  ejected  before  the  lapse  of  twelve  years.  It  partakes  of  the 
nature  of  a  lease  and  of  a  mortgage  and  the  limitation  period 
for  its  redemption  is,  therefore,  62  years. 

fa)  Suit  for  redemption  by  mortgagor -mortgage  with  a  term. 

Isahi  Kochu  v.  Malian  Ananthan ....  1  T.  L.  R.  52, 

In  the  cases  of  mortgages  for  a  fixed  terra, 'the  cause  of 
action  for  redemption  arises  only  after  the  expiry  of  the  term 
ot  the  mortgage  and  the  period  of  limitation  (fifty  years)  must 
be  calculated  from  that  time. 

(d)  Redemption  of  one  of  several  >eo- mortgagors. 

Cheriyan  Mathevan  v. '  Vedamanickam  Samuel.  37  T.  L.  R. 
19  =  10  T.  L.  J.  468  F.  B. 

Held  that  where  one  of  several  co- mortgagors  redeem  the 
whole  mortgage  he  thereby  steps  into  the  shoes  of  the  mort¬ 
gagee  and  that  the  character  of  the  original  mortgage  remains 
unchanged  in  spite  of  redemption,  and  that  the  period  of 
limitation  applicable  to  a  suit  for  redemption  brought  by  other 

[0+1 
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co-mortgagors  is  fifty  years  provided  for  in  Art.  124  ( Art.  136 
N.  R.)  and  not  twelve  years  under  Art.  121  ( Art.  132  N.  R.)  of 
the  Limitation  Regulation.  The  period  begins  to  run  in  such 
cases  from  the  date  of  the  original  mortgage  and  not  from  the 
date  of  its  redemption  by  the  co-mortgagor.  (See  Art.  132 
supra). 

(e)  Suit  for  recovery  Of  mortgaged  property— mortgage  set  aside 

by  a  decree. 

Nurnku  Pilluy  ’v.  Chodalainuithu ■  Subruiuoniaii.  15  T.  L.  R. 

372. 

A  suit  based  upon  a  decree  cancelling  a  mortgage,  for  the 
restoration  of  the  mortgaged  property  free  of  the  charges,  must 
be  brought  within  the  period  allowed  by  law  i.  e.,  within  twelve 
years  from  the  date  of  the  mortgage  ;  but  the  representatives 
of  the  mortgagor  may  be  allowed  to  redeem  on  payment  of  the 
mortgage  and  other  encumbrances  at  any  time  within  the 
fifty  years  allowed  for  redemption  of  the  property. 

N.  B,  The  junior  members  of  a  Tarwad  could  not  according 
to  the  law  then  in  force  claim  restoration  of  the  mortgaged 
property  to  them. 

(!)  Suit  for  redemption  by  purchaser  of  portion  of  equity  of 

redemption. 

Padmanabhan  Padimniabha.  Iyen  v.  Ananthanarayanu  Iyai 
Sankaranarayana  Iyen.  14.  T.  L.  R.  11  F.  B. 

Held  that  the  purchaser  of  equity  of  redemption  of  a  portion 
of  the  mortgaged  property  is  entitled  to  redeem  the  whole  of 
the  mortgage  on  payment  of  the  entire  amount  of  the  mort¬ 
gage  to  t'he  mortgagee,  subject  to  the  right  of  the  .owners  of 
the  equity  of  redemption  of  the  remaining  portion  to  the 
mortgaged  property,  and  that  the  purchaser  of  the  equity  of 
redemption  can  enforce  his  rights  over  the  property  at  any 
time  within  fifty  years  from  the  date  of  the  mortgage. 

(*•)  Settlement  of  accounts — mortgagor  and  .  mortgagee — 

Limitation. 

Damodaran  Syeeman  Nambnri  v,  Vayratfd  Usg/cala.  20. 
T.  L.  R.  28. 

Under  the  express  terms  of  a  mortgage  deed,  the  mortgagee 
had  to  pay  the  yearly  Government  tax.  He  did  not  pay  the 
same  and  the  mortgagor  paid  the  tax  due  to  Government  for 
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twenty  six  years.  In  a  suit  for  redemption  of  the  mortgage  the 
mortgagor  wanted  to  set-off  this  amount.  Held,  that  so  long  as 
the  mortgagor’s  suit  for  redemption  did  not  become  barred  hy 
limitation  h'e  was  entitled  to  a  decree  for  redemption,  all  sums 
due  to  him  which  fell  within  the  scope  of,  and  had  to  be  taken 
into  calculation  in’  the  settlement  of  the  mortgage  accounts 
did  not  become  barred.  Government  tax  was  one  of  the 
items  that  had  to  be  taken  into  calculation  in  settling  the 
mortgage  accounts. 

rNi>r AN  CASK  CAW. 

Redemption  suit  against  redeeming  co-mortgagor. 

In  the  case  of  joint  mortgagors,  if  one  alone  redeems  the  • 
entire  mortgaged  property,  a  suit  against  him  by  the  co-mort¬ 
gagors  to  redeem  their  portion  of  the  property  is  within  Art. 
144  (Art.  132  N.  R.)  and  not  under  this  Article.  The  ground 
of  the  decision  is  that  the  defendant  is  not  a  mortgagee 
within  the  meaning  of  Art.  148.  (Art.  136  N.  R)  as  he 
has  merely  a  charge  and  not  a  mortgage  on  the  share  of  each 
of  the  other  co-mortgagors’,  and  the  time  runs  when  the  right 
to  redeem  the  original  mortgage  accrued  and  not  when  the 
defendant  redeemed  the  entire  property.  14.  A.  1.  F  B:  15  M. 
331 ;  ll.  B.  422  ;  26.  B.  500. 

1:37.  Any  suit  by  the  Fifty  years.  When  the  period 
Government,  o  f  limitation 

would  begin  to 
run  under  this 
Regulation 
against  a  like 
suit  by  a  private 
person. 

(N6TES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  125  of  the  old  Regulation  and 
Art.  149  of  the  Indian  Limitation  Act, ;  but  under  the  latter 
Article  the  period  of  Limitation  is  sixty  years. 

TRAVANCORE  CASE  CAW. 

(a)  Adverse  possession  against  Sirkar, 

(iV  Isack  Labba  v.  Arunacbalain  Pillai.  34  T.  L.  R.  1.  F.  B. 

In  order  to  extinguish  the  title  of  Sirkar  to  any  land, 
plaintiff  should  prove  adverse  possession  for  fifty  years  under 
^ft.  125  (Art.  137  N.  R.)  of  the  limitation  Regulation, 
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(ii)  Varki  Poulo  Kaihanar  v,  Govern  Shenoy  Jenna  Shenay. 
13  T.  L.  R,.  59  (65)  F.  B. 

Held  that  the  right  of  the  Crown  cannot  be  barred  until 
after  fifty  years.  (See  Sec.  29  supra.) 

(iiiy  Sirkar  v.  Ha  man  Narayanan.  10  T.  L.  H.  70. 

Held  that  as  against  Sirkar  possession  less  than  the  pre¬ 
scribed  period  of  fifty  years  can  create  no  title  in  any  person 
and  that  a  party  in  full  possession  of  his  rights  and  seeking 
for  a  ntevo  declaration  should  by  positive  evidence,  establish 
his  title. 

fb)  Adverse  possession  against  Sircar- cherikkal  which  is  Sircar  waste 
land. 

Ea.pen  Kvnjako  v.  Mathai  Jacob.  6  T.  L.  J.  289. 

Plaintiffs’  suit  was  for  a  declaration  of  their  title  to  the 
Cherikkal,  which  they  alleged  was  jenmom  land  which  they 
were  holding  under  a  Jenmi  and  also  for  the  cancellation  of 
the  patta  issued  by  the  Sircar  on  the  footing  that  the  property 
was  Sircar  wasteland  and  also  for  recovery  of  the  sums  levied 
by  the  sircar  as  timber  value  etc.,  Plaintiffs  were  found  to  be 
in  possession  for  30  years  before  suit.  The  Sircar  contended 
that  the  land  was  Sircar  waste  and  that  as  the  plaintiffs  had 
not  proved  adverse  possession  for  the  statutory  period  their 
suit  should  be  dismissed.  Held  that  the  plaintiffs,  in  order 
to  make  out  a  prescriptive  title,  must  establish  continued 
possession  against  the  Sircar  for  the  statutory  length  of  time, 
(e)  Article  not  applicable  to  those  who  derive  title  from  Government. 

(i)  Kanakkv  Knndan  Padmanabhan  v.  Abraham  Yohannan 
alias  Madun  Raman.  8.  T.  L.  J .  487, 

Plaintiff  obtained  a  puduval  registry  for  the  plaint  property 
from  Government  in  1079  and  brought  a  suit  in  10.89  for  the 
recovery  of  the  property  from  the  first  defendant  to  w.hom  he 
alleged  he  had  leased  the  property.  The  defendant  denied  the 
lease  and  contended  that  he  was  in  possession  of  the  property 
as  part  of  his  mortgage-holding  from  1076.  The  primary 
Court  found  defendant’s  possession  from  1076  true  but  held 
that  his  possession  before  1079  could  not  be  regarded  as  adverse 
and  gave  a  decree  for  plaintiff  for  recovery  on  his  title.  The 
Court  of  first  appeal  held  that  the  defendant’s  possession  from 
1076,  i.  e„  the  date  of  his  mortgage  should  be  regarded  as 
adverse  against  tlje  true  owqer  and  as  the  suit  was;  brought 
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more  than  twelve  years  after  that  date,  it  was  barred  by  limit¬ 
ation.  It  was  contended  for  the  plaintiff  that  he,  having  derived 
his  title  from  the  Sirkar,  was  entitled  to  take  the  benefit  of 
Art.  125.  (Art.  137  N.  R)  of  the  Limitation  Regulation  and 
adverse  possession  should  be  held  to  run  only  from  the  date 
of  the  puduval  registry.  Held  that  Art.  125  of  the  Limitation 
Regulation  would  apply  only  to  suits  by  the  Sirkar  and  that 
adverse  possession  against  the  true  owner  began  from  the 
year  1076  and  not  from  the  year  1079,  the  date  of  the  puduval 
registry.  The  plaintiff’s  suit  was,  therefore,  barred  by  the  ad¬ 
verse  possession  ot  defendant  for  more  than  twelve  years. 

(ii)  Chanda  Pillai  Mat.han  v.  Aiyappan  Paramemmran  and 
the  Sirkar.  20  T.  L.  R.  218. 

(See.  Art.  132  svpra). 

(in)  Raman  Narayanan  Namhooripad  v.  Chothi  Thirinink 
Raja  Raja  Varma  Valiakail  Than  varan  of  Kilimanoor.  16 

T.  L.  R.  19  F.  B. 

Held  that  the  fifty  years’  period  of  limitation  provided  by 
Art.  125  (Art.  137  N.  R)  will  apply  to  suits  brought  by  the^Sirkar 
and  it'  has  no  application  to  suits  brought  by  the  Sirkar’s 
assignee. 

(iv)  Gheimrghp.se  Iraoppoothi  v.  Kariyan  Jacob  Knthanar 
Kol.  226. 

(See  Article  132  supra). 

f  d)  Possession  less  than  statutory  period— effect  of— onus  of  proof. 

Raman  Narayanan  Namhooripad.  v.  The  Dewan  of  Travancore. 
13  T.  L.  R.200  F.  B. 

Held  that  the  limitation  provided  in  Sec.  26  of  the  Forest 
Regulation  (III  of  1058),  is  applicable  only  to  cases  decided 
under  the  provisions  of  that  Regulation  and  that  the  general 
presumption  that  the  forest  lands  are  the  property  of  the  State 
does  not  apply  to  forests  lying  within  the  limits  of  tracts  held 
on  Adhikara  Olwu  or  Desavali  tenures  and  that  it  is  incumbent 
upon  the  Sirkar,  when  claiming  such  lands,  to  prove  possession 
of  their  proprietory  right  within  the  fifty  years  provided  by  the 
law  of  limitation  for  the  enforcement  of  public  rights;  and  that 
possession  for  a  period  less  than  that  provided  by  law  for  the 
enforcement  of  the  rights  of  the  Sirkar,  may,  in  certain  circum¬ 
stances,  afford  sufficient  proof  of  title  in  a  claimant  as  against 
the  Sirkar, 
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(e)  Po  ssession  for  thirty  years—onus  of  proof  shifted. 

The  Dewan  of  Travancore  v.  Kami  a  n  Krishncm.  Kol.  163. 

Though  ordinarily  plaintiff’s  adverse  possession  for  less  than 
the  prescribed  period  of  fifty  years  cannot  extinguish  the  title 
of  the  Sirkar,  yet  it  will  raise  a  prima  facie  case  of  ownership 
in  his  favour.  Art.  125  /Ant.  137  N.  R)  cannot  be  oonstrued  as 
requiring  a  claimant  to  give  positive  evidence  of  possession  for 
fifty  years.  If  a  plaintiff  proves  possession  for  thirty  years 
prior  to  suit  the  burden  of  proving  absence  of  title  in  plaintiff 
is  shifted  to  the  Sirkar,  who,  unless  they  discharge  the  burden 
will  fail  to  succeed  in  the  suit.  (10  T.  L.  R.  70  dist.). 

(f)  Adverse  ppssesston  against  Sircar— burden  of  proof. 

Susa  Vithalis  v,  The  Dewan  of  Travancore.  7  T.  L.  J.  429. 

Held  that  the  burden  of  proof  of  adverse  possession  against  the 
Sircar  for  the  statutory  period  ot  50  years  lies  upon  the  person 
who' asserts  suchpossessioil.  (6  T.  L.  J.  289  foil;  1  T,  L.  J.  356 
and  5  T.  L.  J.  348' dist.) 

(s)  Adverse  possession  against  Sircar - proof  of  possession  for  25  years 

— —presumption. 

ltti  Itti  v.  The  Dewan  of  Travancore.  5  T.  L.  J.  348. 

The  plaintiff  sued  to  set  aside  a  registry  of  land  as  puduval 
in  the  second  defendant’s  name  by  the  Sircar.  The  plaintiff 
alleged  that  he  Was  in  possession  of  the  land  ever  since  1043, 
and  that  such  possession  having  been  adverse  against  the 
Sircar,  the  Sircar  had  lost  title,  and  was  not  competent  to 
register  the  land  as  puduval.  The  plaintiff  proved  that  lVe 
was  in  possession  for  25  years  before  suit,  it  being  not  clear 
when  such  possession  commenced.  There  was  no  evidence 
on  behalf  of  the  Sircar  to  show  that  the  plaintiff’s  possession 
commenced  within  the  period  of  50  years  mentioned  in  Art, 
125  (Art.  137  N.  R)  of  the  Limitation  Regulation.  Held  that  the 
plaintiff  must  be  held  to  have  acquired  title  to  the  plaint 
land,  as  against  Sircar,  by  adverse  possession  and  that 
accordingly  the  Sircar  had  no  right  to  register  the  land  in  the 
name  of  any  one  else.  (1  T.  L.  J.  356  foil.). 

(h)  Declaratory  suit  against  Sircar -proof  of  possession  for  12  yea'rs - 

presumption  of. 

Kunchbria  Unman  v.  The  Dewan  of  Travancore.  1. 

T.  L.  J.  356. 

Held  that  the  lands  in  excess  of  registered  measurement  or 
extent,  but  lying  within  the  specified  .bowidarie?  of  a  registered 
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land  do  not  fall  within  the  meaning  of  the  definition  of 
“  Government  land  ”,  according  to  the  Explanation  to  Section 
2  clause  1  of  the  Government  Land  Conservancy  Regulation, 
II  of  1067. 

When  extent  and  boundaries  lead  to  different  conclusions, 
that  based  on  boundaries  should  be  preferred.  Held  also  that 
where  in  a  suit  for  declaration  of  right  to  immovable  property 
against  the  Government,  the  plaintiff  proves  possession  for 
more  than  12  years,  the  Government  must  prove  that  it  has 
a  subsisting  title;  otherwise  Government  is  bound  to  fail  in  the 
suit. 

N  B.  This  is  a  mere  obiter  dictum  so  far  as  the  facts  of  this 
case  are  concerned. 

INDIAN  CASE  DAW. 

(a)  Article,  whether  applicable  to  persons  claiming  Irom  Government, 

fl)  This  Article  is  not  applicable  to  a  suit  by  a  person 
claiming  from  Government.  31.  I  A. 203  -=  32  C.  129  P.  C. 

(1)  The  benefit  of  this  Article  cannothe  claimed  by  lessees 
of  Government  nor  by  assignees  of  Government.  1.  B.  L.  R. 
34;  30.  M.  245. 

(b)  Adverse  possession  against  Government— burden  pf  proof. 

i(l)  When  Government  sues  for  possession  and  establishes 
their  title  defendant’s  possession  for  any  period,  short  of 
sixty  years  is  no  bar  to  the  suit.  The  defendant  in  order  to 
defeat  the  suit  inust  prove,  his  adverse  possession  for  .over  the 
statutory  period.  If  Government  is  dispossessed  it  has  sixty 
years  under  Art.  149  (Art.  137  N'  Rj  to  recover  the  property. 
19.  C.  312  P.  C.;  35  B.  18.2;  28  M.  505;  33  A.  229. 

(2)  Possession  of  a  defendant  for  a  period  of  twelve  years 
though  it  would  be  sufficient  to  bar  a  claim  by  any  other 
party  would  not  exclude  a  claim  by  the  Crown  to  recover  what 
could  be  shown  to  be  Government  property.  19  C.  312  =  19 
I.  A.  69  P.  C. 

(3)  In  a  suit  for  forest  lands  where  adverse  possession  is 
set  up  by  defendant,  the  Government  ought  to  prove  that  it 
exercised  proprietory  rights  within  sixty  years  prior  to  suit  or 
that  the  adverse  possession  of  the  defendant  commenaed  within 
such  sixty  years.  9  M.  175. 

(t)  Possession  of  forest  reserve  as  against  Government. 

Where,  in  a  suit  to  recov  er  possession  of  certain  lands  con¬ 
stituted  by  Government  as  reserved  forest,  it  was  proved  that 
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the  plaintiff  was  in  possession  thereof  for  more  than  sixty 
years,  the  plaintiff’s  claim  was  allowed.  15.  M.315. 

SECOND  DIVISION:— APPEALS. 

138.  Under  the  Code  of  Fifteen  days.  The  date  of  the 

Criminal  Procedure  sentence- 

from  a  sentence  of 
death  or  imprison¬ 
ment  for  life  passed 
by  aCourt  of  Session. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  126  of  the  old  Regulation 
and  Art.  150  of  the  Indian  Limitation  Act.  But  according  to 
Art.  150  of  the  Indian  Act,  the  period  of  limitation  isonly7  days. 
Further  the  words  “or  imprisonment  for  life”  after  the  word 
“death”  are  omitted  from  the  Article  of  the  Indian  Act. 

INDIAN  CASE  LAW. 

\i\)  Extension  of  time  for  presentation  of  appeal. 

Time  for  presentation  of  a  criminal  appeal  may  be  enlarged 
for  sufficient  cause.  11  W.  N.  10. 

(b)  Presentation  of  appeal  to  Officer  in  charge  of  jail. 

An  appeal  presented  to  the  Officer  in  charge  of  the  Jail 
is  valid  presentation  to  the  Court  for  the  purpose  of  limitation. 

■  9  M.  258. 

139.  Under  the  Code  of  Thirty  days.  The  date  of  the 

Civil  Procedure,  to  decree  or  order 

the  Court  of  a  Dis-  appealed  from, 

trict  Judge. 

(■NOTES 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  127  of  the  old  Regulation 
and  Art,  152  of  the  Indian  Limitation  Act. 

INDIAN  CASE  LAW. 

■  ‘  ‘The  date  of  the  decree” 

(1)  The  date  of  the  decree  is  the  date  the  decree  is  directed 
to  bear  under  O.  20.  r.  7.  O.  P.  C.  (O.  20.  r.  7  of  our  code),  and 
that  is  the  date  on  which  the  judgment  was  pronounced  and 
not  the  date  when  the  decree  is  actually  prepared  and  signedi 
13  C.  104  F,  B ;  25  C.  109;  25. 1.  C,  67. 
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Arts.  140,  141  &  l'42  ] 

(2)  Where  a  decree  is,  after  it  is  passed,  amended,  the 
period  of  limitation  for  appoal  may  be  calculated  from  the 
date  of  the  amended  decree.  32  0.  968. 

140.  Under  the  Code  of  Thirty  days.  The  date  of  tlie 

Criminal  Procedure,  sentence  or  order 

to  any  Court  other  appealed  front, 

than  the  High 

Court. 

/NOTES,'. 

General. 

Article  Compared, 

This  Article  is  the  same  as  Art.  128  of  tho  old  Regulation 
and  Art.  154  of  the  ludian  Limitation  Act.  The  time  taken 
in  forwarding  an  application  by  a  prisoner  for  a  copy  of  the 
Judgment  and  in  transmitting  the  same  from  the  Court  to  tho 
jail  must  be  excluded  in  computing  the  period  under  this 
Article. 

INDIAN  CASK  DAW. 

Applicability  of  article. 

This  Article  and  tho  next  Article  are  restricted  to  appeals! 
so  an  application  under  the  Criminal  Procedure  Code  to  revoke 
or  grant  a  sanction  is  not  governed  by  them.  40.  C.  239. 

141.  Under  the  same  Sixty  days.  The  date  of  the 

Code,  to  the  High  sentence  or  order 

Court,  except  in  the  appealed  from, 

cases  provided  for 

by  Article  138  and 
Article  143, 

rue  t  B  Sh 

General 

Article  compared. 

This  Article  is  the  sanle  as  Art.  129  of  the  old  ,  RegUialiott 
and  Art,  155  of  tho  Indian  Limitation  Act. 

142.  Under  the  Code  of  .Sixty  days  The  date  of  the 

Civil  Procedure,  to  decree  or  "order 

toe  High  Court.  appealed  from. 


General. 

Article  compared. 

This  Article  is  the  same  as  Art.  130  of  the  old 
and  Art.  156  of  the  Indian  Limitation  Act,  But  ? 


'Regulation 
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[Arts.  143  &  144. 

Art.  156  of  the  Indian  Limitation  Act,  the  period  of  limitation 
is  ninety  days. 

143  Under  the  Code  of  Six  months.  The  date  of  the 
Criminal  Procedure,  order  appealed 

from  an  order  of  from, 

acquittal. 

I  N  ©  T  H  S  ). 


Article  compared. 

This  Article  is  the  same  as  Art.  13 3  of  the  old  Regulation 
and  Art.  157  of  the  Indian  Limitation  Act.  Art.  143  refers 
to  appeals  under  Sec.  313  of  the  Criminal  Procedure  Code 
preferred  by  Government. 

THIRD  DIVISION— APPLICATIONS. 

144.  (a)  A  complaint  (not  Thirty  days.  The  dale  of  of- 
p  r  e  f  e  r  r  e  d  by,  or  fence, 

under  the.  orders 
of  the  Government) 
of  an  offence  punish¬ 
able  under  Sections 
298,  323,  334,  352, 

355,  358,  490  and  492 
of  the  Penal  Code. 


(b)  A  complaint  (not  Ninety  days.  The  date  of  of- 
prefer  r  o  d  by,  or  fence, 

under  the  orders  of, 
the  Government^  of 
an  offence  punish¬ 
able  under  Sections 
447,  500,  501  and  502 
of  the  Penal  Code. 


Arliclc  compared. 

This  Article  is  the  same  as  Art.  133  of  the  old  Regulation. 
There  is  no  corresponding  provision  in  the  Indian  Limitation 
Act.  The  Select  Committee  had  dropped  this  Article,  but  it  is 
put  in  by  the  Legislative  Council. 
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Art.  144.] 

TRAVANCORE  CASE  LAW. 

(n.)  Scope  of  the  Article. 

Criminal  Revision  Petition  No.  M7  of  1081).  5  T.  L.  J.  431. 

Hold  that  the  thirty  days’  period  prescribed  by  the  Limita¬ 
tion  Regulation  for  certain  complaints  applies  to  those  cases 
alone  where  the  complaints  are  lodged  by  a  private  person  of 
one  or  other  of  the  offences  specified  in  Art.  133  (a)  [144  a- 
N.  R.]  and  not  to  cases  where  the  Police  investigated  and 
charged  the  case  before  a  competent  court. 

(li)  Posting  petition  embodying  complaint  under  Section  502  T.  P.  C. - 

Magistrate  receiving  it  one  day  late. 

Criminal  Revision  Petition  No.  380  of  1091.  7  T.  L.  J.  156. 

The  petitioner  charged  the  counter  petitioners  with  having 
defamed  him  by  publishing  certain  imputations  concerning 
him  in  a  written  statement  filed  by  them  on  5-4-1091  in  the 
District  Court  of  Trivandrum.  A  complaint  was  made  by 
means  of  a  petition  addressed  to  the  Division  First  Class 
Magistrate,  Trivandrum,  and  was  sent  to  him  through  Anc.hal. 
The  Magistrate  received  it  on  7-7-1091,  i.  e,,  on  the  9'lst  day 
after  the  publication  of  the  imputation  complained  of, 
exclusive  of  the  day  on  which  the  offence  was  committed. 

Held  that  posting  a  petition  embodying  a  complaint  did  not 
amount  to  making  a  complaint  within  the  meaning  of  Section 
176  of  the  Criminal  Procedure  Code  and  Article  133  (W  [144  b. 
1ST.  R.]  of  the  Limitation  Regulation.  The  complaint  in  the 
present  case  was  therefore  barred.  Article  133  provides  a 
period  of  90  days  for  making  a  complaint  under  Section 
502  of  the  T.  P.  C.  computed  from  the  date  of  offence. 

C)  Complaints  under  Section  4  of  the  Criminal  Breach  of  Contract  Regula¬ 
tion. 

Criminal  Proceedings  No.  84  of  1087.  27  T.  L.  R.  197  — 

2  T.  L.  J.  247  F.  B. 

The  accused  bound  himself  to  perform  certain  works  for  a 
period  of  6  months  on  a  certain  estate  from  30-5-1086.  He 
wholly  failed  to  perform  the  contract.  On  2-10-1086  a  com¬ 
plaint  was  preferred  against  him  under  the  Criminal  Breach 
of  Contract  Regulation  (Regulation  IT  of  1080).  Held  that  the 
period  of  limitation  for  complaints  under  Section  4  of  the 
Criminal  Breach  of  Contract  Regulation  .  began  from  the 
earliest  date  of  the  violation  of  the  contract  and  the  period  of 

3  rnonths  provided  by  the  Regulation  could  not  be  calculated 
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from  any  succeeding  day,  treating  the  breach  as  continuing 
from  day  to  day  throughout  the  whole  period  of  the  contract-. 

The  Criminal  Breach  of  Contract  Regulation  is  a  complete 
Code  in  itself  and  the  reason  of  the  law  is,  therefore,  against 
extending  the  principles  and  provisions  of  the  Limitation 
Regulation  about  the  effect  of  successive  breaches  to  the 
Criminal  Breach  of  Contract  Regulation. 

The  Regulation  contemplates  only  one  single  oontract,  one 
order  on  default,  and  one  sentence  for  disobedience  of  that 
order.  If  the  workman  fails  to  comply  with  the  oixler  the 
Magistrate  can  sentence  him  to  imprisonment  for  3  months. 
There  is  no  provision  in  the  Regulation  to  punish  the  man  for 
every  successive  violation  of  the  contract.  The  Regulation 
does  not  draw  a  distinction  between  successive  or  continuous 
breaches  on  the  one  hand  and  one  single  and  final  breach  on 
the  other.  Where  a  first  breach  of  the  contract -is  condoned, 
and  the  work  allowed  to  be  proceeded  with,  the  limitation  for 
a  second  breach  begins,  from  the  date  thereof,  and  not  from  the 
date  of  the  first  breach. 

145.  Under  the  Code  of  Ten  days.  When  the  receipt 
Civil  Procedure,  to  in  Court  of  the 

set  aside  an  award.  award  is  notified 

to  the  parties, 

(K8TES). 


Article  compared. 

This  Article  is  the  same  as  Article  134  of  the  old  Regulation 
and  Article  158  of  the  Indian  Limitation  Act.  The  only  differ¬ 
ence  between  Art.  158  of  the  Indian  Limitation  Act  and  Aft. 
145  of  our  Regulation  is  that  according  to  the  latter  the  period 
of  limitation  runs  when  the  award  is  submitted  to  Court  and 
notice  of  the  submission  has  been  given  to  the  parties,  whereas 
according  to  the  Indian  Limitation  Act  the  period  runs  when 
the  award  is  submitted  to  the  Court.  Article  145  is  based  on 
the  British- Indian  Limitation  Act  of  1871. 

INDIAN  CASE  DAW. 

(aj  Application  to  set  aside  award - Exclusion  of  time  taken  to  obtain 

copy  of  the  award. 

The  Court  has  no  discretion  to  enlarge  the  10  days,  but  in 
pgraputing  the  lQ  days  under  this  Article  the  time  require^ 
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for  obtaining  a  copy  of-  tbe  award  can  bo  excluded.  (See 
Section  12  (4)  of  our  Limitation  Regulation).  17  I.  C.  7. 

(b)  Application  under  Sec.  622  C.  P.  C.  (1882). 

Where  a  decree  is  passed  by  a  Court  in  accordance  with 
an  award,  an  application  by  the  unsuccessful  party  to  the 
High  Court  under  Section  622  of  C.  P.  C.  (1882)  (Section  89  of 
our  new  Code),  is  virtually  an  application  to  set  aside  an 
award,  and  as  such  is  governed  by  this  Article.  29  C.  167“ 
12  M.  L.  J.  77  —  6  C.  W.  N.  226  P.  C. 

(e)  Effect  of  omission  to  apply  under  the  article. 

Tne  mere  fact  that  a  defendant  did  not  apply  under  this 
Article  to  set  aside  an  award  submitted  to  the  Court,  would 
not  preclude  him  from  appealing  against  a  decree  passed  on 
such  award.  8.  A.  64, 

(d)  Award  made  after  the  expiry  of  time. 

Where  an  award  is  made  after  the  expiry  of  the  term  pres¬ 
cribed  by  the  Court  for  the  making  thereof,  the  Court  ought  to 
take  judicial  notice  of  its  invalidity,  notwithstanding  the 
fact  that  neither  party  has  taken  any  objection  thereto. 
Article  158  (Art.  145  N.  R.)  is  inapplicable  to  such  a  case.  13 
A.  300. 

146.  For  an  order  under  Fifteen  days.  When  the  appli- 

the  same  Code,  to  cation  for  review 

restore  to  the  file  an  is  rejected, 

application  for  re-  ' 

view  rejected  in  con¬ 
sequence  of  the 
failure  of  the  appli¬ 
cant  to  appear  when 
the  application  was 
called  on  for  hear¬ 
ing. 

(K8TES), 

General. 

Article  compared. 

This  is  a  new  article.  It  corresponds  with  article  16.0  of  che 
Indian  Limitation  Act.  This  Article  (146)  applies  to  applica¬ 
tions  under  O.  45.  r.  7  ( 2)  of  the  Civil  Procedure  Code. 

147.  For  a  review  of  Fifteen  days.  The  date  of  the 

judgment  in  suits  decree!  or  order, 

tried,  as  Small 

Ca  usee. 
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(NOTE  S). 

General. 

Article  compared. 

There  is  no  corresponding  provision  in  the  old  "Regulation. 
This  Article  is  the  same  as  article  161  of  the  Indian  Limit¬ 
ation  Act. 

1.4K.  By  a  plaintiff,  for  an  Thirty  days.  The  date  of  the 
order  to  set 'aside  a  dismissal, 

dismissal  fo  r  default 
of  appearance  or  for 
failure  to  pay  costs 
of  service  of  process 
or  to  furnish  secu¬ 
rity  for  costs. 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  135  of  the  old  Regulation  and 
Art.  163  of  the  Indian  Limitation  Aot.  The  only  difference 
is  that  after  the  word  “default”  in  column  1  of  Art.  148  of 
our  new  Regulation  the  words  “  of  appearance  or  for  failure 
to  pay  costs  of  service  of  process  or  to  furnish  security  for 
costs”  are  added.  This  Article  refers  to  applications  under 
0.  9  rr.  4  and  9  and  O.  25  r.  2  of  the  0.  P.  ('.  Thu  Court  has 
no  power  to  extend  the  thirty  days. 

INDIAN  CASK  LAW. 

Pleader’s  appearance  only  tor  applying  for  adjournment. 

(1 )  Where  a  pleader  for  a  defendant  appears  only  for  asking 
for  an  adjournment,  and  it  being  refused  he  retires  from  the 
case,  the  judgment  that  follows  is  an  e:v  park  judgment. 
8  0.  W.  N.  621.  (dissenting  from  27  C.  529). 

(2^  The  “appearance”  of  a  pleader  only  for  the  purpose  of 
applying  for  an  adjournment  and  without  instructions  to 
proceed  with  the  case,  is  no  appearance  and  when,  such  appli¬ 
cation  being  refused,  he  retires  from  the  case  and  a  judgment 
dismissing  tjie  suit  follows,  the  judgment  is  one  by  “default” 
within  the  meaning  of  this  Article  22  A.  66  F.  B. 

149.  By  a  defendant,  for  Thirty  days.  The  date  of  the 
an  order  to  set  aside  decree  or,  where 

a  decree  passed  ex  the  summons  was 

■par  te,  not  p  e  r  s  o  n  a  1  ly 

served,  when  the 
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applicant  has 
knowledge  of  the 
decree. 


(NOTES). 

General. 

A l'tidfc  colli pared. 

This  Article  corresponds  vTith  Art.  136  of  the  old  Regulation 
but  there  is  this  difference,  viz.,  that  according  to  the  old 
Article  the  starting  point  of  limitation  was  the  “date  of 
executing  any  process  for  enforcing  the  judgment  on  property 
or  person  or  the  date  of  service  personally  of  the  notice  to 
show  causa  why  the  decree  should  not  be  executed,  where 
such  notice  is  issued,  whichever  may  happen  first”,  but 
according  to  the  new  Article  limitation  runs  from  ‘  the  date 
of  the  decree  or,  where  the  summons  was  not  personally 
served,  when  the  applicant  has  knowledge  of  the  decree.” 

The  corresponding  Article  in  the  Indian  Limitation  Act  is 
104,  but  instead  of  the  words  “personally  served”  the  words 
“duly  served”  appear  in  the  Indian  Act. 

This  Article  (149)  is  in  conformity  with  the  corresponding 
Article  164  of  the  Indian  Limitation  Act  and  it  is  made  more 
elastic.  An  enquiry  as  to  when  the  defendant  got  knowledge 
of  the  decree  is  made  necessary  under  this  Article.  It  is, 
therefore,  likely  to  cause  injustice  in  several  cases.  It  will  be 
very  difficult  to  decide  correctly  the  question  of  fact  concerning 
the  applicant’s  knowledge  of  the  decree. 

T 1 1 .V V A IN'CO R J'l  CASE  LAW. 

N.  B.  On  account  of  the  change  introduced  in  this  Article 
the  prior  rulings  which  boro  on  the  wording  “the  date  of 

executing.., . judgment  ”  etc.,  have  become  inapplicable,  but 

they  have  been  noted  below  for  information. 

(a,)  Mode  of  service  contemplated  by  tile  article, 

(i)  Potha  Ayna  v.  Ananthasuxiru  Iyer '  Parantesmm  lycr . 

'  37  T.L.  R.  290  =  12  T.  L.  J.262. 

✓  The  mode  of  service  contemplated  in  the  Article  136 
(Art.  149  N.  R.)  was  the  one  where  the  party  served  accepted 
the  notice  and  duly  signed  the  acknowledgment.  Where  the 
party  refused  to  sign  the  acknowledgment  and  consequently 
the  service  was  effected  under  Secs,  76,  77  and  78  0,  F,  0. 
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fO.  4.  rr.  17.  18,  19  and  20  (1)  of  the  new  code)  there  was  no 
*'  service  personally  of  the  notice,”  within  the  meaning  of  that 
Article. 

(ii)  Venkitasubba  Iyer  Ramalingom  Iyer  v.  Ki.  Mu.  Ki. 
Sanku  hjen.  34  T.  L.  R.  174. 

Held  that  the  mode  of  service  contemplated  .by  Art.  136 
(Art.  149  N.  R.)  of  the  Limitation  Regulation  was  the  one 
where  the  party  served  accepted  the  notice  and  duly  signed 
the  acknowledgment.  Where  the  party  refused  to  sign  the 
acknowledgment  and  the  service  was,  according^  effected 
under  Secs.  76,  77,  &  78  of  the  C.  P.  C.  (0.  5.  rr.  17,  18*  19  .and 
20  (1)  of  the  new  Code),  it  cannot  be  said  that  there  is  "  service 
personally  of  the  notice  ”,  within  the  meaning  of  Art  136. 

(6)  Sale  proclamation - whether  execution  of  any  process  for  enforcing 

judgment  on  property. 

(i)  Kuttiunima  Kavuamma  v.  Mal/ievan  Gtwindan  Pof.lL 
37T.  L.R.  279-llT.  L.  J.318F!  B. 

Held' by  the  majority  of  the  Full  Bench  that  the  issuing  of 
a  proclamation  of  a  sale  of  property  in  execution  of  a  decree 
•j^-as  executing  a  process  for  enforcing  the  judgment  on  pro- 
•  perty  within  the  meaning  of  Art.  136  (Art.  149  N.  R.)  of  the 
Limitation  Regulation.  The  words  of  Art.  136  included  within 
their  purview  the  execution  of  all  kinds  of  process,  be  they 
attachment,  proclamation, 'Sale  or  delivery. 

(ii)  Madan  Paramu  v.  San Itunm  Neelacantan.  9  T.  L.  J. 
119  F.  B. 

Held  by  the  majority  of  the  Full  Bench  that  the  making  of 
a  sale  proclamation  on  the  property  of  a  judgment  debtor  as 
laid  down  in  Sec.  286  C.  P.  6. JO.  21  r.  65  (1)  and  (2)  of  the  new 
Code]  was  “execution  of  any  process  for  enforcing  the  judg¬ 
ment  on  property  ”  within  the  meaning  of  those  words  as 
used  in  Art.  136  (Art  149  N.  R). 

(e)  Knowledge  of  judgment  debtor — whether  sufficient. 

Mathai  Thonimun  v,  Barihara  Iyer  Venkitemcira  Iyer.  24. 
T.  L.  R.  226. 

An  application  under  Sec.  103  C.  P.  C.  (O.  9.  r.  13  of  the  new 
Code)  for  setting  aside  an  ex  parte  decree  is  governed  by 
Art.  136  (Art  149  N.  R)  which  lays  down  a  period  of  thirty 
days  from  the  date  of  executing  any  process  for  enforcing  the 
Judgrheht,  or  from  the  date  of  notire,  personally  served  for 
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showing  cause  why  execution  should  not  issue  whichever  may 
happen  first.”  The  defendant’s  knowledge  of  the  decree  is 
immaterial.  A  mere  knowledge  of  execution  proceedings  is 
not  a  process  for  enforcing  judgment. 

N.  B.  Under  the  new  article  knowledge  of  the  defendant  is 
quite  material. 

(d)  Execution  of  process - wliat  amounts  to. 

Thommun  Korutku  v.  Muthemui  Kodiakanja.  3  T.  L.  R. 
app.  42. 

.  Bald  that  the  period  of  limitation  prescribed  for  an  applica¬ 
tion  to  set  aside  an  ex  parle  decree  would  run  from  the  date 
on  which  the  defendant  had  notice  of  the  existence  of  the 
decree.  The  mere  passing  of  an  order  in  execution  was  not 
tantamount  to  the  execution  of  a  process  to  enforce  judgment 
The  process  executed  must  be  such  as  to  give  notice  to  tho 
defendant  as  to  the  existence  of  the  decree,  such  as  warrant  of 
attachment  or  arrest. 

N.  B.  This  case  was  decided  prior  to  the  passing  of  Regu¬ 
lation  If  of  1062. 

INDIAN  CASE  LAW. 

(it)  Applicability  of  the  article. 

(0  The  provisions  of  this  Article  do  not  apply  to  appeals. 
27  C.  529. 

(2)  This  Article  will  apply  to  a  case  decided  ex  parte  at 
the  first  hearing  as  well  as  to  one  decided  ea:  parle.  at  ait 
adjourned  hearing.  23  0.  738  F,  B. 

(b)  Appearance  of  party  for  applying  for  adjournment. 

(U  Where,  on  the  day  of  hearing,  the  party  appears  iit 
person  but  only  for  the  purposo  of  asking  for  ail  adjournment 
and  a  judgment  follows)  the  adjournment  boihg  refused-,  the 
judgment  is  not  an  c\t  parle  judgment.  22.  B.  414. 

(2)  But  the  case  will  be  dilferent  if  a  pleader  appears  fof 
the  defendant  to  ask  for  an  adjournment  and  the  adjournment 
being  refused  he  retires.  In  such  a  case  the  judgment  will  ht! 
an  ex  parte  judgment  because  the  functions  of  the  pleader 
cease  when  the  adjournment  is  refused.  8  C.  W.  N.  621. 

[t)  Applications  under  O.  9.  r.  13.  L  fi.  C. 

Article  164  (Art  149  N.  Rjl  refers  to  applications  under  0.  i) 
r,  IS)  C.  P,  C.  (0.  9.r,  13  of  our  code)  to  set  aside  the  original 
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decree  whether  made  to  the  original  court  or  to  the  appellate 
court  after  an  appeal  has  been  filed.  17  M.  L.  J.  436. 

Cil)  Extension  of  time. 

The  Court  has  no  discretion  to  enlarge  the  thirty  days  pres¬ 
cribed  under  the  Article.  1 2  B.  L.  R  886. 

(c)  Knowledge-  meaning  of. 

"  Knowledge”  in  this  Artielo  means  knowledge  of  the  parti¬ 
cular  decree  which  is  sought  to  lie  set  aside.  38.  0.  391. 

150.  Under  the  Code  of  Thirty  days.  The  date  of  the 
Civil  Procedure,  by  dispossession, 

a  person  disposses¬ 
sed  of  .immovable 
property  and  dis¬ 
puting;  the  right  of 
the  decree-holder  or 
purchaser  at  a  sale 
in  execution  of  a 
decree  to  be  put  into 
possession. 

(NOTES). 

General, 

Article  compared. 

This  Article  is  the  same  as  Art.  13?  of  the  old  Regulation 
and  Art,  Bui  of  the  Indian  Limitation  Act. 

TUAVAXOOUK  cash  haw. 

A.  Article  applicable. 

u Person  dispossessed’'  includes  judgment-debtor  as  Weil  as  strangers, 

(i)  MaHhamlan  v.  Thanumn.  18  T.  L.  R.  153. 

An  application  by  a.  judgment-debtor  to  set  aside  the  Court 
sale  hold  in  execution  of  the  decree  against  him  is  one  that 
falls  under  Art.  137  (Art.  150  "N.  R.)  of  the  Limitation  Regula¬ 
tion.  The  wording  “  a  person  dispossessed”  of  Article  137 
is  wide  enough  to  cover  judgment-debtor  as  well  as  strangers. 
(15.  T.  L.  R.  app.  36  foil.). 

(ii)  Civil  Miscellaneous  Appeal  No.  M  of  107  i.  15  T.  L.  R. 
app.  36.  : 

Idle  appellant  and  some  other  members  of  his  branch 
Tnrwad  obtained  a  decree  for  recovery  of  some  lands 
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and  gardens  which  were  alleged  to  have  been  set  apart 
for  their  maintenance.  One  of  the  lands  awarded  was  six  and 
odd  parahs  of  land  out  of  a  block  of  18  and  odd  parahs  consist¬ 
ing  of  15  numbers  and  several  plots.  In  Meenom  1071,  the 
plaintiff,  appellant,  applied  for  and  obtained  possession  of  the 
above  said  six  and  odd  parahs.  The  4th  defendant  contended 
that  two  parahs  and  odd  were  taken  away  from  his  possession, 
and  brought  a  suit  for  the  land  being  restored  to  him.  'Kvon- 
tually  he  was  told  that  under  Bee.  238  0.  P.  O.  (Bee.  40  of  the 
New  Code)  ho  should  seek  his  remedy  in  the  execution  Court 
and  not  by  a  separate  suit.  Then  in  Kumbhom  1074,  he 
applied  to  the  District  Court  for  cancellation  of  the  delivery 
made  in  1071  and  the  Zillah  Judge  set  aside  the  delivery  and 
ordered  re-delivery  of  the  properties  with  mesne  profits,  Held 
that  the  application  was  governed  by  Art.  137  (Art.  1.50  N.  K)  of 
the  Limitation  'Regulation  and  was  therefore  barred.  The 
words  of  the  Article  are  wide  enough  to  include  judgment 
debtors  as  well  as  strangers. 

The  4th  defendant’s  suit  was  brought,  long  after  the  expiry 
of  30  days  allowed  under  Art.  137  and  that,  therefore,  the 
argument  that  the  4th  defendant  was  pursuing  his  remedy  in 
a  wrong  court  could  not  help  him  in  the  computation  of  time 
by  any  means  favourable  to  his  cause. 

B.  Article  not  applies)  hie. 

Money  realised  in  execution  of  ex  parte  decree -application  for  refund  after 

exparte  set  aside. 

Knnjanmmuthi  Abdulla  v.  ArumuHom  Pil/ui  Mathusmimu 
Pillai.  29  T.  L.  R.  201=4  T.  L.  J.  35. 

The  appellant  obtained  an  exparte  decree  against  the  res¬ 
pondent  and  obtained  delivery  of  the  disputed  property  in 
execution.  The  respondent  subsequently  applied  to  set  aside  the 
ex  parte  decree  and  also  for  re-delivery  of  the  property  to  him. 
It  was  contended  for  the  appellant  that  the  application  for 
re-delivery  was  barred  under  Art.  137  (Art.  150  N.  R.)  of  the 
Limitation  Regulation  as  it  was  put  in  more  than  30  days 
after  delivery  to  the  decree-holder.  Held  that  Art.  137  had  no 
application.  An  application  for  refund  of  the  amount  levied 
in  execution  of  an  ex  parte  decree  which  was  subsequently  set 
aside,  should  be  made  within  three- years  of  the  setting  aside  of 
the  ex  parte  decree.  Art.  152  (Art.  165  N.  R.)  applied  to  such 
applications. 


$20  Reg.  VI  Of  MOO  (TRAVANOOR15  '[.IMITATION  REGULATION) 

(Art.  151, 

INDIAN  OASIS  I  .AW, 

Application  (or  restoration  may  be  made  either  by  judgment-debtor  or  by 
stranger. 

Under  this  Article  the  application  is  against  the  rlocroe- 
holrlnr  or  the  purchaser.  The  application  may  he  made  either 
by  the  judgment-debtor  or  by  a  stranger  who  is  so  dispossessed, 
ill .  M.  494  (495). 

151.  Tinder  the  same  Code  Thirty  days.  The  date  of  the 
to  sot,  aside  a  sale  in  sale, 

execution  of  a  decree. 

(NOTES). 


Article  compared. 

This  Article  is  the  same  as  Art.  .138  of  the  old  Regulation. 
The  words  “on  the  ground  of  irregularity  in  publishing:  or  con¬ 
ducting  sale"  arc  omitted  in  the  new  Article.  Article  149  of 
the  old  Regulation  is  omitted  as  the  applications  route  niplated 
therein  are  also  covorod  by  this  Article  (Art.  151  N.  R).  The 
corresponding  Article  in  the  Indian  Limitation  Act  is  166.  This 
Article  (151.)  refers  to  applications  under  O.  21  rr.  (>9,  86,  87 
and  88  O.  P.  C.  The  old  Article  exprossly  mentioned  the*  ground 
for  sotting  aside  the  sale.  The  presold  Article  is  unite  general. 

TUAVANCOKJK  CASK  DAW. 

A.  Article  applicable. 

Application  to  set  aside  sale  under  Sec.  308.  C.  P.  C.  (O.  21.  r.  87  ol  the 

new  Code) . 

Kochantira  PawHnja  v,  Lonev  Liman.  3.  T.  L.  J.  74. 

If  fraud  is  established,  Art.  152  (Art.  1G5  N.  R.)  of  tho 
Limitation  Regulation  will  apply  to  an  application  for  setting 
aside  a  Court  sale.  Application  to  set  aside  a  Court  sale  on 
the  ground  of  material  irregularities  which  fall  short  of  fraud 
are  covered  by  Sec.  308  C.  P.  C.  and  the  period  of  limitation 
for  such  applications  is  that  prescribed  by  Art.  138  (Art.  151 
N.  R.)  (See  Art.  165  infra). 

B.  Article  not  applicable. 

Application  to  set  aside  sale  on  the  ground  o(  fraud. 

Ohacko  Vthuppu  v.  Sankara n  Krixhnan.  1.  T.  L.  J.  8(j, 

(See  Art.  165  infra). 
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INK E VO KT E I)  CASE  LAW. 

Delay  in  the  presentation  of  application  to  set  aside  auction  sale. 

Civil  Miscellaneous  Appeal  No.  11  of  1085. 

Under  Sec.  5  of  the  Limitation  Regulation  the  power  to 
excuse  delay  is  confined  to  only  appeals  and  applications  for 
review  and  does  not  extent  to  all  applications.  The  applica¬ 
tion  to  set  aside  an  auction  sale  put  in  more  thau  thirty  days 
after  the  sale,  is,  therefore,  barred  under  Art.  138  (Art.  151 

N.  R.) 

INDIAN  CASE  LAW. 

(u)  Auction  sale— deposit  of  money  by  judgment-debtor  within  30  days 

- application  to  set  aside  sale  beyond  time. 

The  judgment-debtor  whose  property  had  been  sold  at 
auction  deposited  the  money  required  under  0.  21.  r.  80 

O.  P.  0.  (O.  21.  r.  86,  of  our  Code)  within  30  days  of  the  sale,  but 
did  not  make  the  application  to  set  aside  the  sale  within  that 
time.  Field  that  the  deposit  of  money  could  not  he  treated  as 
an  application  to  set  aside  the  sale,  and  that,  as  the  application 
to  set  aside  the  Rale  had  been  made  beyond  30  days,  it  was 
barred  by  limitation.  9.  I.  C.  33. 

(h)  Application  after  confirmation  of.  sale  on  the  ground  of  fraud. 

An  application  may  be  made  under  Sec.  47.  O.  P.  C.  (Sec.  40 
of  our  Code)  even  after  the  confirmation  of  sale  for  setting  it 
aside  on  the  ground  of  fraud.  30  C.  142  =  7.  C.  W.  IST.  305. 

ft)  Application  to  set  aside  sale  on  the  ground  of  fraud. 

The  period  of  limitation  for  an  application  by  a  judgment- 
debtor  to  set  aside  a  sale  on  the  ground  of  fraud  will  be  com¬ 
puted  from  the  time  when  the  fraud  first  became  known  to  him, 
and  it  is  immaterial  that  the  sale  was  confirmed  17.  C.769  F.  B. 

152.  Complaining  of  resist-  Thirty  days.  The  date  of  the 
ance  or  obstruction  to  resistance  or 

delivery  or  possession  obstruction, 

of  immovable  pro¬ 
perty  decreed  or  sold 
in  execution  of  a 

decree. 

(NO  T  E  S). 

Article  compared. 

This  Article  is  the  same  as  Art.  139.  of  the  old  Regulation. 
But  the  words  “or  of  dispossession  in  the  delivery  of  possessor) 
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to  the  decree-holder  or  the  purchaser  of  such  property” 
are  omitted  from  column  1  of  the  new  Article,  and  so  also  the 
words  “or  dispossession"  after  the  word  “obstruction”  in 
column  3  are  omitted  from  the  new  Article. 

The  corresponding  Article  of  the  Indian  Limitation  Act 
is  1(17, 

This  Article  applies  to  applications  under  0.  2 1 .  r.  04, 

P.  0. 

TltAVANCOItK  ((ASH  LAW. 

Decree-holder  put  in  possession  or  more  lands . -complaint  by  debtor. 

K/tnakkn  Kunan  KrUtnun  v.  Kmuihku  IWiuwn,  Kommn. 
'Mi.  T.  L.  R,  110. 

A  decree-debtor  complaining  that  the  decreo-holdnr  has  been 
placed  in  possession  of  more  lands  than  the  decree  granted 
him,  has  three  years  to  prefer  his  complaint  under  Art.  152 
(Art.  165.  N.  3R  )  which  applies  to  all  applications  not  specifi¬ 
cally  provided  in  the  schedule.  Art.  139.  (Art.  152.  N.  R.)  has 
no  application  to  the  case. 

The  dispute  between  the  parties  to  decree  is  one  which  must 
he  decided  under  Sec.  238.  O.  P.  C.  (Sec.  40  of  the  new  Code) 
and  as  such  the  judgment-debtor  cannot  bring  a  separate  suit 
for  its  determination.  The  Legislature  has  in  the  case  of  a 
stranger  complaining  of  dispossession  under  a  decree  provided 
a  double  remedy.  The  stranger  may  claim  an  enquiry  under 
Sec.  321  O.  P.  0.  (O.  21.  vr.  97,  98  &  100.)  and  if  lie  Tails  to  get 
a  favourable  order,  he  may-  institute  a  suit  for  a  fuller  investi¬ 
gation  of  his  rights.  In  the  execution  of  a  decree  three  years 
are  allowed  to  the  decree-holder  and  when  a  party  has  been 
dispossessed  of  property  under  a  decree  which  has  been 
reversed  after  his  dispossession  lie  is  allowed  three  years  to 
claim  restitution.  When  the  Legislature  has  been  so  regard¬ 
ful  of  the  rights  of  persons  in  analagous  cases  by  providing 
ample  time  and  opportunity  for  vindication  of  their  rights,  it 
is  reasonable  to  suppose  that  it  does  not  mean  to  deal  differ¬ 
ently  with  a  judgment-debtor.  Art.  152  is,  therefore,  the  proper 
Article  that  is  applicable  to  the  case  (See  Article  152  infra.) 

INDIAN  CASE  LAW. 

(a)  Failure  to  complain  ot  obstruction  within  30  days - regular  suit, 

whether  barred. 

If  in  spite  of  resistance  or  obstruction,  an  application  is  not 
made  within  30  days  a  regular  suit  is  still  maintainable.  11.  B, 
473;  5.  C.  331;  3.  B.  602;  11.  Ef  160;  H  O,  644. 
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Arts  153  &  154.  ] 

0>)  Applicant's  disability,  whether  enlarges  time. 

The  applicant’s  disability  cannot  enlarge  the  30  days  allowed 
by  Articles  165  and  167  (150  and  152  N.  R.)  as  Section  6  is 
restricted  to  applications  for  execution.  21.  M.  194  &  494; 
]1.  B.  473. 

(e)  Obstruction  by  judgment-debtor. 

This  Article  is  not  confined  in  its  operation  only  to  third 
parties.  It  is  comprehensive  enough  to  include  applications 
by  judgment-debtors  also.  1.  M.  L.  J.  42. 

153.  For  the  re-admission  Thirty  days.  The  date  of  the 

of  an  appeal  dismissed  dismissal- 

for  want  of  prosecu¬ 
tion- 

(NOTES). 

General. 

Article  compared. 

This  Article  is  the  same  as  Art.  140  of  the  old  Regulation 
and  Art.  168  of  the  Indian  Limitation  Act.  This  Article  refers 
to  applications  under  O.  40.  r.  18  C.  P.  O. 

INDIAN  OASJE  LAW. 

t  u)  Extension  of  time— power  of  court  to  grant. 

The  Court  has  no  power  to  enlarge  the  30  days.  If  oil  an 
application  made  after  the  expiry  of  the  30  days,  the  appeal 
is  re-admitted  ancl  heard,  all  proceedings  from,  and  including 
the  re-admission  would  be  invalid,  (1882)  P.  R.  44;  10  A.  W.  N. 
.190;  9.  A.  W.  N  15 L. 

pi)  Dismissal  of  appeal  for  default, 

An  appeal  cannot  be  dismissed  for  default,  whole  a  pleader 
appears  for  the  appellant  and  prays  for  an  adjournment,  and 
which  being  refused,  bo  says  (without  retiring  from  the  case) 
that  lie  is  unable  to  proceed  with  the  appeal.  26,  M.  267. 

154.  For  the  rob  ear-  Thirty  days.  The  date s  of  the  decree 

ing  of  an  appeal  in  appeal  or,  where 

heard  ex  yarte.  notice  of  the  appeal 

was  not  personally 
served,  when  the  ap¬ 
plicant  hasknowledge 
of  the  decree. 
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This  Article  is  the  same  as  Art.  144  of  the  old  Regulation. 
The  words  “in  the  absence  of  a  respondent”  are  omitted  from 
column  1  of  the  new  Article,  The  third  column  of  the  old  Article 
runs  thus  “the  date  of  the  decree  in  appeal.”  The  remain¬ 
ing  portion  of  the  present  Article  is  newly  added. 

Same  as  Art.  169  of  the  Indian  Limitation  Act  except  that 
instead  of  the  words  “duly  served”  we  have  in  column  3  of  our 
Article  (154)  the  words  “personally  served”.  Where  there  is 
no  personal  service  of  notice  the  30  days  reckon  when  the 
applicant  has  knowledge  of  the  decree. 


Application  presented  n 

M.  P,  Muiik  Abdu 


An  appeal  was  hoard  n.r  /xi/ie  on  6-1-101)3  by  the  District 
Judge  and  the  relief  was  granted  to  the  appellant  by  its  deci¬ 
sion  on  7-1-1093.  On  33-10-1093  a  petition  was  put  in  by  the 
respondent  under  Sec.  531.  C.  P.  C.  (O.  40.  r.  20.  of  the  new 
Code)  but  it  was  rejected  on  the  ground  that  Article  144  (Art. 
154  N.  R.)  of  the  Limitation  Regulation  allowed  30  days  only 
and  that  the  Court  had  no  power  to  extend  the  time.  The 
notice  of  appeal  had  been  returned  with  the  endorsement  that 
as  the  respondent  refused  to  receive  it,  it  had  been  affixed  to 
a  house.  Held  that  there  had  not  been  proper  service  of  sum¬ 
mons.  Under  Sec.  78  C.  R.  C.  (O.  5.  rr.  l!)  and  20(1)  of  the 
new  Code)  it  was  the  duty  of  the  Court  boforo  proceeding  with 
the  appeal  to  declare  that  the  notice  had  been  duly  server). 
The  Court  had  not  done  that  and  without  such  declaration 
there  was  no  sufficient  service.  If  in  fact  the  appellant  had 
no  notice  of  the  appeal,  Art.  144  of  the  Limitation  Regulation 
could  have  no  application.  The  respondent’s  application  was, 
therefore,  not  barred  under  Art.  144  of  the  Limitation  Regul¬ 
ation. 

INDIAN  CASE  LAW. 

(n)  Applicability  of  article. 

Article  164  (Art.  149  N.  R.)  applies  to  an  application  which 
involves  setting  aside  the  original  decree  whether  made  to  the. 
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Arts  155  &  I  56  ] 

original  Court  or  to  the  Court  of  appoal  after  an  appeal  had 
boon  filed  Art.  169 /"Art.  154  N.RJ  applies  only  to  applies- 
Cions  under  0.  41  r.  21  C.  P.  C.  (0.  40.  r.  20  of  our  code)  for  the 
rc-bearing  of  an  appeal  heard  ex  parte  in  the  absence  of  the 
respondent.  17.  M.  L.  J.  436. 

(h)  Extension  of  time— discretion  of  court. 

The  30  days  cannot  be  enlarged  at  the  discretion  of  the 
Court.  (1885)  P.  R.  66. 

fn)  Application  under  Art.  10!)  barred,  whether  could  be  treated 
as  review. 

The  object  of  Article  169  (  Art.  154  N.  R.)  would  be  defeated 
if  an  application  barred  thereunder  were  treated  as  an  appli¬ 
cation  for  review.  13  1.  C.  318. 

186.  For  leave  to  appeal  as  Thirty  days.  The  date  of  the 
a  pauper  to  the  Court  cl  e  c  r  e  e  ap- 

of  a  District  Judge.  pealed  from. 

(NOTH  S). 

General. 

Article  Compared, 

There  is  no  corresponding  provision  ill  the  old  Regulation. 
Same  as  Art.  170  of  the  Indian  Limitation  Act. 

This  Article  refers  to  applications  under.  O.  43  r.  i.  of 
C.  P.  C. 

INDIAN  CASH  LAW. 

Applicability  of  Section  5  of  the  Act — “sufficient  cause”. 

Delay  in  the  disposal  of  an  application  under  this  Article 
would  bn  a  “sufficient  causo"  within  the  meaning  of  See.  5  of 
the  Act.  -J'J  13,  849. 

15(3.  U  nder  the  Code  of  Sixty  days,  Tim  date  of  the 
Civil  Procedure,  for  abatement, 

au  order  to  set  aside 
an  abatement. 


m«TBS)i 

Article  compared,  * 

This  Article  is  the  same  as  Art.  U8  of  the  old  Regulation, 
The  words  "or  dismissal"  after  “abatement”- are  omitted  from 
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[  Arts.  157  &  158. 

the  new  Article.  Sumo  as  Art.  171  of  the  Indian  Limitation 
Act. 

Arts,  loti  and  157  refer  to  applications  uitdet  0.  22  it.  9  and 
U.C.  P.C. 

Art.  156  applies  only  to  applications  by  the  legal  represent¬ 
ative  of  a  deceased  plaintiff  (or  appellant)  to  sot  aside  an  order 
of  abatement  under  See.  350  only  10.  22.  r.  3  (2)1  of  the  Civil 
Procedure  Gode. 

INDIAN  CASK  DAW. 

Extension  of  time. 

The  period  of  60  days  under  Art.  .171  (Art.  150  N.  R)  may  bo 
enlarged  for  sufficient  cause.  36  A.  235. 

157.  Under  t  ii  e  same  Sixty  days.  The  date  of  the 

Code  by  the  assignee  order  of  elis¬ 
or  the  receiver  of  an  missal, 

insolvent  plaintiff  or 

appellant  for  an 
order  to  set  aside 
the  dismissal  of  a 
suit  oi'  an  appeal 

(N0TESJ. 

General, 

Article  compared. 

This  Article  and  Article  156  correspond  with  Art  148  of  the 
old  Regulation.  Same  as  Art.  172  of  the  Indian  Limitation 
Act.  Articles  156  and  157  refer  to  applications  under.  0.  22.  rr. 
0  and  11.  G.  P.  C. 

158.  For  loave  to  appeal  Sixty  days.  The  date  of  the 

as  a  pauper  to  the  decreo  appealed 

High  Court.  from. 

f  N  ©  T  15  Sp. 

General. 

Article  Compared. 

There  is  no  corresponding  provision  in  the  old  Regulation. 
It  corresponds  with  Art.  170  of  the  Indian  Limitation  Act. 
Under  the  Indian  Act  the*period  of  limitation  is  only  thirty 
days,  irrespective  of  the  court  to  which  the  application  is 
made-,  Art.  158  of  our  new  Regulation  prescribes  a  period  of 
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Art.  159] 

sixty  days  for  preferring  an  application  for  leave  to  appeal  as 
a  pauper  to  the  High  Court,  but  Art.  155.  prescribes  a  period 
of  30  days  alone  for  the  presentation  ot  a  similar  application 
to  the  court  of  the  District  Judge. 

159.  For  a  review  of  judg-  Ninety  days.  The  date  of  the 
ment  except  in  the  decree  or  order, 

cases  provided  for 
by  Article  147- 

(NOTES'. 

General, 

Article  compared, 

This  Article  is  the  same  as  Art.  150  of  the  old  (Regulation 
and  Art.  173  of  the  Indian  Limitation  Act.  Art.  150  of  the 
old  Regulation  is  now  split  into  two  articles,  147  and  159. 

TRAVANCORE  CASE  LAW. 


(a)  Review  after  three  years. 

Eravi  Vasndevaru  Nambo6ripad v.  San karmuirayanct  Tyei 
Venkitasubba  Iyer.  40  T.  L.  R.  26=13  T.  L.  J.  210. 

Plaintiff  instituted  a  suit  against  the  Navayikulam  Deva- 
swoin  represented  by  the  deceased  1st  defendant  for  the 
recovery  of  certain  monies  due  to  him  from  the  Devaswom. 
The  1st  defendant  who  contested  the  suit  died  in  the  course 
of  the  suit.  Plaintiff  and  the  vakils  on  both  sides  were  not 
aware  of  it  at  the  time.  After  the  decree  was  passed  on 
29-12-1090,  the  plaintiff  became  aware  of  the  death  of  the  1st 
defendant  and  thereupon  he  applied  for  execution  of  the  decree 
impleading  the  2nd  defendant  as  the  legal  representative  of 
the  deceased  defendant.  The  application  was  opposed  by  the 
2nd  defendant.  The  2nd  defendant’s  contention,  though  re¬ 
jected  by  the  Court  of  first  instance,  was  accepted  by  the 
District  Court  on  appeal  and  finally  the  High  Court  on  second 
appeal  on  6-11-1093.  The  plaintiff  then  applied  on  18-2-1094 
fora  review  of  the  original  judgment  and  for  re-hearing  of  the 
suit  after  impleading  the  2nd  defendant  as  the  legal  represent¬ 
ative  of  the  1st  defendant.  The  review  was  allowed  notwith¬ 
standing  the  objections  of  the  2nd  defendant,  field  that  an 
application  for  review  presented  more  than  three  years  after 
the  date  of  the  final  decree  cannot  be  admitted  under  any 
circumstances.  The  applicant'cannot  claim  under  Sec.  5.  an 
p^tensiop  of  tj me  after  the  three  years  fixed  in  the  proviso 
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even  on  the  ground  that  be  is  prevented  by  sufficient  cause 
from  making  the  application  within  the  prescribed  period.  The 
effect  of  the  proviso  to  Sec.  5  of  the  Limitation  Regulation  is 
to  take  away  from  the  applicant  the  indulgence  extended  to 
him  by  the  enacting  portion  of  the  section  in  cases  where  the 
three  years’ limit  fixed  in  the  proviso  is  exceeded.  The  pro¬ 
visions  of  Sec.  14  of  the  Limitation  Regulation  relating  to  the 
exclusion  of  the  time  in  proseouting  infructuous  proceedings 
do  not  control  Sec.  5  of  the  Regulation  so  as  to  enlarge  the 
three  years’  time  fixed  in  the  proviso  to  the  latter  section. 

(\0  Competency  of  l)e\v:in  to  review  Ills  order, 

Kumaran  KrMinan  v.  The.  Dewan  of  Tmvanvom.  ITT.  L.  1{. 
1.  F.  B, 

The  Dewan  is  competent  to  reviow  bis  order  registering 
Puthuval  lands  and  that  the  review  may  be  admitted  within  a 
reasonable  time,  and  such  time  shall  ordinarily  lie  threo 
months. 

It  was  aim  held  that  more  than  one  review  cannot  be 
granted. 

1  BO.  For  the  issue  of  a  Ninety  days.  When  the  pay- 
notice  under  the  ment  or  adjust- 

same  Code,  to  show  ment  is  made, 

cause  why  any  pay¬ 
ment  made  out  of 
Court  of  any  money 
payable  under  a 
decree  or  any  adjust¬ 
ment  of  the  decree 
should  not  be  recor¬ 
ded  as  certified. 


Article  compared. 

This  Article  is  the  same  as  Art.  143  of  the  Old  Regulation. 
But  according  to  the  old  Article  there  was  only  sixty  days’ 
time  but  the  new  Article  provides  ninety  days*  time.  Same 
ft?  Aft.  174  of  (he  1'mliap  Ljrpjtatiop  Act, 
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TRAVANCGJRM  CASE  LAW, 

Adjustment  of  decree, 

(i)  Mathian  Kuniu  Knthiru  Kunjuv.  Math  in  kit  n jit  Meerunmwl 


The  plaintiff  obtained  a  decree  for  partition  and  for  recovery 
of  his  share.  The  decree  -was  subsequently  adjusted  out  of 
Oourt  by  a  partition  deed  among  the  parties.  After  60  clays  of 
the  partition  deed,  the  plaintiff  applied  for  execution  of  the 
deoree  and  the  defendant  opposed  the  application  in  view  of 
.  the  partition  deed.  The  defendant  sought  to  file  the  deed  of 
adjustment  but  that  was  opposed  by  the  plaintiff  on  the  ground 
that  it  was  out;  of  time.  It  was  contended  for  the  defendant 
that  Sec.  25;-.  C.  P.  C.  (O.  21.  r.  2  of  the  new  Code)  did  not 
apply  to  partition  decrees,  and  that  even  if  it  was  applicable 
the  defendant  in  a  partition  suit  being,  himself  in  the  position 
of  a  decree-holder  could  certify  adjustment  under  Sec.  255 
0.  P.  0.  at  any  time  notwithstanding  Art.  1.43  (Art.  160  H .  R.) 
of  the  Limitation  Regulation.  Held  that  Sec.  255  O.  P.  C. 
applied  to  adjustments  of  all  decrees  and  not  alone  to  decrees 
for  money,  and  that  as  the  adjustment  in  the  case  had  not 
been  certified  to  the  Court  within  time  it  could  not  be  recog¬ 
nised  as  an  adjustment  by  the  execution  court.  Held  further 
that  the  defendant  in  a  partition  decree  could  not  be  deemed 
to  be  a  decree-holder  so  as  to  be  entitled  to  certify  the  adjust¬ 
ment  of  the  decree  to  the  Court  at  any  time  notwithstanding 
the  provisions  of  Art.  143,  (Art.  160.  N.  R.)  of  the  Limitation 
Regulation  as  he  was  not  legally  competent  to  discharge  his 
liability  under  the  decree  by  himself  certifying  adjustment 
of  it  to  the  Court.  (1.  T.  L.  J.  82.  foil).- 

(ii)  Kunjeerhnn  Kesaran  v.  Bayavathy  Ptuhnanrihhan. 

1.  T.  L.  J.  82. 

Plaintiff  got  a  decree  for  redemption.  The  decree  directed 
that  defendant  should  pay  off  interest,  on  a  particular  amount 
till  certain  property  was  delivered  over  by  the  former  to  the 
'  latter.  The  plaintiff  gave  a  release  to  the  defendant  who  gave 
up  possession  of  the  decreed  land  to  plaintiff.  The  defendant 
did  not  certify  the  alleged  payment  of  interest,  nor  did  plaintiff 
report  to  the  Court  that  ho  obtained  possession  of  the  land 
from  defendant.  On  the  very  same  day  of  the  release  the 
■  plaintiff  transferred  his  right  to  recover  interest  till  date  of 
transfer  and  also  costs  decreed  to  him  and  all  other  rights 
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under  the  decree  (except  the  right  to  get  possession  of  the 
land)  to  another,  who  applied  for  execution  of  the  decree  so 
far  as  it  allowed  the  plaintiff  interest  and  costs.  Held  that 
Bee.  255  C.  P.  C.  (0.  21.  r.  2  of  the  new  code!  applied  not  to 
money  decrees  alone,  but  to  all  kinds  of  decrees  including 
those  directing  delivery  of  immovable  property  and  that  as  the 
adjustment  set  up  had  not  been  certified  to  Court  under 
Sec.  255  C.  P.  G.  within  the  time  prescribed  by  law,  the  Court 
could  not  recognise  the  same  and  that,  therefore,  the  assignee 
of  plaintiff  was  entitled  to  get  the  interest  claimed  even  for 
the  period  subsequent  to  the  alleged  uncertified  adjustment  of 
the  decree, 

(iii)  Velayudhan  Mu  nan  Thamhi  v.  Narayanan  Ohettiyar, 


Held  that  under  Art.  143  (Art.  160  N.  R.)  of  the  Limitation 
Regulation  no  application  for  compelling  decree-holdcTs  to 
certify  an  adjustment  made  out  of  Court,  could  be  entertained 
alter  the  expiry  of  sixty  days  from  the  date  of  the  adjustment. 
The  application  made  in  the  present  case  more  than  a  year 
after  the  date  of  the  alleged  adjustment  was,  therefore,  barred 
under  Art.  143  of  the  Regulation. 

INDIAN  CASE  LAW. 

(n)  Article  applicable  only  to  applications  by  the  Judgment- 
debtor. 

(1)  This  article  refers  to  applications  by  the  judgment- 
debtor  under  O.  21  r.  2  C.  P.  C.  30  M.  537  ;  24  M.  412;  8  C.  W,  N. 
102.  ■ 

(2)  Under  O.  21  r.  2.  C.  P.  O.  the  decree-holder  must  certify 
the  payment  or  adjustment,  but  he  oan  do  so  after  any  lapse 
of  time,  as  no  period  of  limitation  is  fixed  for  the  purpose  and 
Art.  174  ('Art.  160  N.  RJ  is  inapplicable.  2i  B.  122. 

(I>)  Decree-holder's  report  suo  motu. 

The  Article  has  no  application  to  cases  where  the  decree- 
holder  takes  steps  to  report  satisfaction  suo  motu.  8  A.  W.  N. 
115. 

(c)  payment  in  pursuance  of  aw  agreement  not  sanctioned. 

Where  the  payment  sought  to  be  certified  has  been  made  in 
pursuance  of  an  agreement,  which  has  not  been  sanctioned 
by  the  Court,  this  Article  would  pot  apply.  L  M.  L-  J.  33?- 
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161.  Under  the  sam  e  Ninety  days.  The  date  of  the 

Code  to  have  the  death  of  the  de- 

legal .  representative  'cehsed  plaintiff 

of  a  deceased  plains  dr  appellant, 

tiff  or  of  a  deceased 
appellant  made-  a 
party. 

( ft  ©  'lr  t  is )  •. 

General'. 

Article  compared. 

This  Article  is  substantially  the  same  as  Articles  145  ami 
146  of  the  old  Regulation.  According  to  the  old  Regulation 
t he  period  of  limitation  was  60  days  but  the  new  Regulation 
provides  90  days. 

Same  as  Art.  176  of  the  Indian  Limitation  Act,  the  only 
difference  being  in  the  period,  According  to  the  Indian 
Limitation  Act  the  period  of  limitation  is  six  months  but  our 
new  Article  provides  only  ninety  days. 

This  Article  (161)  refers  to  applications  under  0.  22  rr.  3  and 
11  of  the  C,  P.  G. 

TRAVANCORE  CASE  LAW. 

A.  Article  applicable. 

{a)  Right  of  junior  member  to  apply  for  execution  as  represent¬ 
ative - when  order  of  abatement  can  be  set  aside. 

lyappan  Kesavan  v.  Poonan  Kany  Thanuvan.  17  T.  L,  R.  15. 
The  appellant  died  during  the  pendpucy  of  an  appeal  against 
a  decision  which  was  against  the  interest  of  his  Tarwad,  and 
a  junior  member  of  the  same  Tarwad  applied  within  the 
statutory  period  for  sanction  to  prosecute  the  appeal  and 
make  the  Karanavan  a  respondent  if  he  was  unwilling 
to  bo  made  an  appellant.  The  Karanavan  appeared 
before  Court  and  refused  to  prosecute  athe  appeal.  The 
District  Judge  held  that  the  appeal  had  abated  as  tho 
Karanavan  did  not  apply,  within  sixty  days  of  the  death  of 
the  deceased  appellant,  to  be  made  his  legal  representative. 
Held  that  the  Judge’s  order  was  irregular  and  that  the  appli¬ 
cant  (junior  member,!  was  entitled  to  come  in  as  the  legal 
representative  for  prosecuting  the  appeal.  The  law  clearly 
enables  every  member  of  a  Tarwad  to  protect  or  conserve  the 
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[Art.  161. 

interests  of  the  Tarwad,  provided  the  Karanavan  is  made  a 
party  to  tho  suit  or  proceeding.  What  the  junior  member 
wanted  in  this  case  was  to  allow  him  to  prosepute  the  appeal 
and  to  make  the  Karanavan  a  respondent  if  ho  was  not  willing 
to  support  tho  Tarwad  interest  by  prosecuting  the  appeal.  The 
Court  should  have  in  the  circumstances  of  the  case  recognised 
tho  junior  member  as  the  representative  of  the  deceased 
appellant  for  the  purpose  of  prosecuting  tho  appeal.  The 
District  Judge’s  order  was  set  aside  and  the  junior  member 
was  allowed  to  continue  the  appeal  after  making  the  Karanavan 
also  a  party  to  the  appeal. 

Held  also  that  an  appellant,  on  adducing  sufficient  grounds 
for  a  delay  beyond  the  sixty  days  prescribed  by  Art.  145 
(Art.  161  N.  R)  is  entitled  to  have  tho  order  of  abatement  set 
aside  at  any  time  within  three  years  next  following.  Held 
farther  that  from  an  order  under  Sec.  351  (O.  23.  r.  5  of  the 
new  Code)  an  appeal  lies  under  clause  18  Sec.  557  C.  P.  C. 
(Sec.  82  ;  0.  42.  r.  1  of  the  new  code).  That  a  Court  purported 
to  act  under  a  wrong  section  does  not  deprive  the  party  of  hi6 
right  of  appeal,  The  real  substance,  rather  than  the  form  of 
tho  order,  should  be  looked  at  in  deciding  whether  it  is  appeal- 
able  or  not. 

(i.ij  Limitation  tt>  bring  in  tlie  representative  of  deceased  defen¬ 
dant - discretion  of  court  to  excuse  delay  if  “sufficient 

cause”  shown. 

Mathcti  Uinmamuu  v.  Kv&hu  Uinm'tiuun.  Kol.  273. 

Where  in  a  suit  the  plaintiff’s  application  to  bring  in  the 
representatives  of  his  brother,  the  5th  defendant  was  made 
over  4)4  months  after  the  death  of  the  latter  and  the  lower 
Court  allowed  the  application  holding  that  rf.  355  or  S'.  356 
O.  P.  C.  (0.  32,  r.  9  or  K)  of  the  new  code)  applied  and  tho 
limitation  was  three  ybars.  held  that  Ibo  limitation  was  only 
sixty  days  but  the  Court  had  discretion  to  allow  tho  application 
if  sufficient  cause  was  shown  for  tho  delay  and  ns  ou  the 
evidence  in  this  oase there  was  no  “sufficient  cause  ”  for  tho 
"r  delay  as  laid  down  in  See.  352  C.  P.  C.  (0.  22.  r.  4  of  the  new 
Code)  the  lower  Court’s  order  allowing  the  application  was  sot 
aside. 

'  B.  Article  not  applicable. 

Inapplicability  to  execution  proceedings. 

Chacko  Polhe.n  v.  Sreedharan  Sanitarian  Nampuoi'L 
25.  T.  L.  R,  134.  (See  Articles  165  and  166  infra). 
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Art.  162.] 

INDIAN  ■  CASE  LAW. 

(a)  Failure  to  bring  in  the  representatives  Of  deceased  plaintiff. 

(1)  If  tire  representatives  of  a  deceased  plaintiff  are  not 
brought  within  time  the  suit  abates  (and  is  not  dismissed). 
27  B.'  162. 

(2)  But  the  Court  may  revive  the  suit  under  0.  22  r.  !) 
0.  f.  C.  (0.  22.  r.  9  of  our  code)  under  Art.  156  within  60  days-. 
9  B.  275  ;  9  C.  W.  N.  369. 

(i.j  Inapplicability  of  article  to  execution  proceedings. 

The  applications  contemplated  by  Art.  176  (Art.  161  N.  K.) 
are  applications  for  substitution  made  in  the  course  of  the  suit 
or  appeal.  The  Article  does  not  apply  to -the  representative 
of  a  deceased  decree-holder  claiming  admission  to  continue 
execution  proceedings  commenced  by  the  deceased,  as  such 
proceedings  do  not,  on  the  decree-holder’s  death,  abate;  conse¬ 
quently  his  representative  may  come  in  within  the  time 
allowed  for  that  purpose  (i.  e.,  within  three  years  under 
Art.  182  (Art.  166  NT.  R;.  13  B.  221 ;  13  A.  759. 

;e)  Applicant’s  disability - Extension  of  time. 

'  The  applicant’s  disability  cannot,  under  the  Limitation  Act. 
enlarge  the  six  months  prescribed  by  A^ts.-  176  aud  177 
(Arts.  161  and  162.  1ST.  R.)  as  Sec.  6  of  the  Act  is  restricted  to 
applications  for  execution.  28  M.  359. 

182.  Unde,!,'  the  same  Code  Ninety  days.  The  date  of  the 
to  have  the  legal  re-  death  of  the 

.  presentative  of  a  de-  deceased  plain - 

ceased  defendant  or  of  *  tiff  or  appell- 
a  deceased  respond-  '  ant, 

out  made  a  party* 

(Notes)". 

Article  compared.  * 

This  Article  is  the  Same  as  Art.  147  of  the  old  llegulatioil  ayl 
Art.  177  of  Indian  Limitation  Act.  According  to  the  old  Artidlo 
the  period  of  limitation  was  sixty  days  but  our  present  ArticJ,a 
provides  90  days.  Under  the  Indian  Limitation  Act  the  period 
is  six  months. 

This  Article  (162)  refers  to  applications  under  0.  22.  rr.  4.  & 
11.  C.  P.  0.  ’ 

•r<ts] 
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[Art.  16  2'. 

TRAVANCORE  CASE  LAW. 

(a;  Power  of  Court  to  extend  the  period-. 

Mathai  Maria  v.  Kotshi  Uifnnan.  22.  T.  L.  R.  266. 

An  application  by  the  plaintiff  to  bring  in  the  legal  repre¬ 
sentative  of  a  deceased  defendant  vvho  died  pending  the  suit 
must  be  made  within  sixty  days  as  provided  by  Art.  147.  of  the 
Limitation  Regulation.  But  the  Court  has  discretion  to  allow 
an  application  after  the  prescribed  period,  provided  sufficient 
'cause  is  shown  for  the  delay. 

(b/  Application,  when  to  be  made. 

Kanakku  Narayanan  Krixhnun  v.  Kanakku  Padmanabhau 
Narayanan.  13.  T.  L.  R.  126.  ^ 

An  application  to  bring  in  the  legal  representative  of  a 
deceased  .person  as  party  may  be  made  within  sixty  days 
under  Art,  147  from  the  date  of  the  death  of  the  deceased 
person  and  that  a  suit  cannot  be  dismissed  before  the  lapse  of 
these  sixty  days  for  failure  to  bring  in  the  deceased’s  repre¬ 
sentative  as  a  party  to  the  record. 

(c)  taw  before  Regulation  V  of  1068. 

Kanakku  Madkavan  Ananchaperumal  v.  lyana  Pitiiiuo.  7. 
T.  L.  R.  63,  * 

There  was  no  provision  in  the  Limitation  Regulation  for 
limiting  to  sixty  days  the  period  for  an  application  by  appel¬ 
lant  to  bring  in  the  representative  of  a  deceased  respondent, 
and  that  the  proper  Course  in  such,  cases,  would  be  for  the 
judge  to  direct  the  appellant  to  bring  on  record  the  represen¬ 
tatives  of  the  respondent  reported  to  be  dead,  allowing  a 
reasonable  time  to  make  the  Necessary  application. 

N.  B.  This  ruling  was  passed  before  the  Limitation  Amend¬ 
ment  Regulation  V  of  1068  which  provided  a  period  of  sixty 
days  for  impleading  the  legal  representatives  of  a  deceased 
respondent. 

INDIAN  CASE  LAW. 

Application  to  bring  on  record  the  legal  representative  of  respondent. 

The  time  for  briuging  in  the  representative  of  a  deceased 
respondent,  whether  in  first  or  second  appeal,  is  six  months 
■under  this  Article  (90  days  under  our  Article).  If  on  the 
death  of  one  of  several  respondents,  his  representatives  are 
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Art.  163.] 

not  brought  in  within  time,  and  owing  to  the  nature  of  the 
suit,  the  cause  of  action  does  not  survive  against  the  remain¬ 
ing  respondents  alone,  the  appeal  abates.  31.  C.  487.  P.  C.; 
34.  M.  292. 

163.  Under  the  same  Code  Six  months.  The  date  of 
for  the  filing  in  Court  the  award, 

of  an  award  in  a  suit 
made  in  any  matter 
referred  to  arbitra¬ 
tion  by  order  of  the 
Court  or  of  an  award 
made  in  any  matter 
referred  to  arbitra¬ 
tion  without  the  in¬ 
tervention  of  a  Court. 

(N  OTBS).  ’ 

General, 

Article  compared. 

This  Article  is  the  same  as  Art.  151  of  the  old  Regulation 
with  this  difference,  viz.,  that  the  old  Article  in  the  first  place 
refers  only  to  applications  made  for  the  filing  of  an  award 
made  without  the  intervention  of  Court,  whereas  the  new 
Article  refers  also  to  the  filing  of  an  award  made  in  any 
matter  referred  to  arbitration  hy  the  order  of  the  Court. 
Secondly  the  old  Article  provides  only  a  period  of  ninety 
days  but  the  new  Article  fixes  six  months  as  the  period  of 
limitation  for  such  applications.  The  Select  Committee  sug¬ 
gested  only  90  days.  It  was  the  Legislative  Council  that  put 
in  six  months. 

The  Indian  Limitation  Act*(Art.  178)  also  provides  a  period 
of  six  months. 

INDIAN  CASE  LAW. 

(n)  Award - what  is  an. 

Separate  papers,,  severally  stating  the  opinions  of  several 
arbitrators  in  a  suit,  and  signed  and  delivered  by  them  sever¬ 
ally  in  Court,  do  not  constitute  an  award.  The  award  should 
be  a  complete  document  signed  by  the  arbitrators  conjointly 
and  in  the  presence  of  each  other.  12.  W.  R.  397. 

lb)  Filing  in  court - what  amounts  to. 

An  award  was  completed  and  signed  and  left  with  the  peon 
pf  (;fie  Court  on  the  last  day  fixed  by  the  Court,  Held  that  tfie 
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award  was  made  within  time  although  it  did  not  reach  the 
hands  of  the  Court  until  the  next  day.  26.  A.  105. 

(e)  Award  without  intervention  of  the  court. 

In  the  case  of  an  award  given  by  arbitrators  on  an  arbitra¬ 
tion  without  the  intervention  of  a  Court,  the  date  from  which 
limitation  begins  to  run  for  the  purpose  of  this  Article,  is  not 
the  date  which  the  award  bears  but  the  date  on  which  it  is 
given  to  the  parlies  by  the  arbitrators.  9.  C.  575. 

164.  By  a  purchaser  of  im-  Three  years.  When  the  sale 
movable  property  at  a  becomes  a  b  - 

sale  in  execution  of  a  solute, 

decree  for  delivery  of 
possession.  # 

(X  &  T  E  S). 


Article  compared. 

This  Article  is  new.  The  corresponding  Article  in  the  Indian 
Limitation  Act  is  180.  This  Article  refers  to  applications 
under  0.  21.  rr.  92  and  93.  C.  P.  C. 

INDIAN  CASE  LAW. 

Sale,  when  becomes  absolute. 

The  sale  becomes  absolute  on  the  date  of  the  confirmation 
and  not  when  the  certificate  of  sale  is  issued.-30.  A.  390. 

165.  Applications  for  which  Three  years.  When  the  right 
no  period  of  limitation  to  apply  ac- 

is  provided  elsewhere  crues. 

in  this  Schedule  or  by 
Section  41  of  the  Codfe 
of  Civil  Procedure. 

(NOTES). 


Article  compared. 

This  article  is  the  same  as  Art.  152  of  the  Old  Regulation  and 
Art.  1S1  of  the  Indian  Limitation  Act. 

TRAVANCOKE  CASE  LAW. 

(a)  Scope  of  the  article. 

Kanakku  Narayanan  Velayudhan  v,  Krishnan  Sankaran , 
J.6,  T.  L.  J.  330.  F.  B, 
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Art,  165.] 

The  question  arose  whether  the  application  made  on  28-3- 
1098  for  proceeding  with  the  sale  of  the  attached  properties 
pursuant  to  the  execution  petition  dated  28-5-1091,  was  one 
to  which  Art.  152.  (Art.  165.  N.  R.)  of  the  Limitation  Regul¬ 
ation  applied,  and  whether,  in  case  that  Article  applied,  the 
application  would  be  barred.  Held  that  the  application  made 
to  the  Court  to  proceed  with  an  actually  pending  execution 
petition,  was  not  subject  to  any  rule  of  limitation.  The  exe¬ 
cution  petition,  dated  28-5-1091  was  pending  on  the  date  on 
.  which  the  application  of  the  28th  of  Thulam  1098  was  pre¬ 
sented  to  proceed,  with  the  execution  petition.  It  was  not, 
therefore,  subject  to  the  law  of  limitation.  (31.  M.  71.  foil.  A 

Held  also  that  Art.  152  of  the  Limitation  Regulation  is  not  so 
comprehensive  aa.it  purports  to  be,  and  that  there  are  certain 
applications  which  are  not  touched  either  by  that,  Article  or 
by  any  other  provision  in  the  Regulation,  is  clear  from  the 
preamble  to  the  Regulation  itself,  which  shows  that  it  does  not 
profess  to  deal  exhaustively  with  the  subject  of  applications  but 
confines  itself  to  prescribing  periods  of  limitation  for  “certain 
applications”  only.  The  statute  does  not  apply  to  applications 
made  in  pending  suits,  or  for  the  exercise  by  the  Court  of 
functions »j|f  a  purely  ministerial  character,  or  of  powers  which 
it  will  be  hound  to  exercise  suo  moto,  even  in  the  absence  of  such 
applications  and  which  it  will  have  no  discretion  to  refuse. 
Art.  152  has  not  that  extent  of  operation  that  the  absoluteness 
of  its  terms  and  its  position  as  a  residuary  Article,  will  lead 
one  to  esxpect,  and  that  at  any  rate  it  is  not  applicable  to 
pending  suits. 

It  is  also  held  that  it  is  a  well-recognised  principle  of  law 
that  an  application  for  execution  of  a  decree  may  be  treated 
as  in  continuation  or  revival  of  a  previous  application,  similar 
in  scope  and  character,  the  consideration  of  which  has  been 
interrupted  by  the  intervention  of  objections  and  claims  subse¬ 
quently  proved  to  be  groundless,  or  has  been  suspended  by 
reason  of  an  injunction  or  the  like  obstruction  and  that  so 
long  as  it  is  pending,  the  decree  holder’s  right  to  apply  for 
their  continuance  applies  from  day  to  day,  i.  e  ,  on  every  day 
on  which  the  Court  Joes  not  suo  moio  continue  them,  and  that 
the  right  to  apply  will  not  be  barred  till  three  years  have 
plapsed  after  the  proceedings  have  ceased  to  be  pending, 
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(b)  Pendeucy  of  petition  under  Sec.  103  C,  P.  C.  fO,  9.  r.  13  of  the 

new  Code}. 

Venkitachalam  Iyen  v.  Vasudevajt  Namburi.  28  T.  L.  R, 
151  =  3  T.L.  J.  128  F.  B. 

Plaintiff  obtained  a  decree  for  money  against  the  defendants 
on  16-4-1082  and  applied  for  execution  of  the  same  by  the 
issue  of  warrants  of  arrest  of  the  judgment-debtors  on 
24-10-1082.  The  warrants  were  returned  unexecuted  and  the 
Court  on  17-11-1082  struck  off  the  execution  application.  In 
the  meantime  on  28-10-1082  1st  defendant  who  was  ex  parte 
applied  under  Sec.  103  C.  P.  C.  to  set  aside  the  decree.  This 
application  was  rejected  on  29-12-1083.  The  plaintiff  again 
applied  on  8-5-1086  for  the  execution  of  the  decree.  Held  by 
the  Full  Bench  (Muthunayagom  Pillai  J.  dissenting  that  the 
pendency  of  1st  defendant’s  application  for  setting  aside  the 
ex  parte  decree  should  be  deducted  in  calculating  the  time 
allowed  by  the  law  of  limitation  for  execution  of  decrees. 

Krishnan  Nair  C.  J: —  The  Statute  of  Limitation  is  one 
that  takes  away  vested  rights  and  should,  for  that  reason,  be 
liberally  construed  so  as  to  advance  and  not  to  retard  justice. 
In  the  present  case  to  construe  it  in  such  a  manner  as  to  have 
the  period  covered  by  the  pendency  of  the  1st  defendant’s 
application  to  set  aside  the  ex  parte  decree  computed  in  favour 
of  the  decree-holder  instead  of  against  him,  will  be,  to  advance 
justice.  Art.  152  (Art.  165  N.  R.)  of  the  Limitation  Regulation 
applies  to  the  decree-holder’s  application  and  the  “  right  to 
apply  ”  accrues  to  him  on  29-12-1083  when  the  1st  defendant's 
application  is  rejected.  Art.  153  (Art,  166  N.  R.)  of  the 
Regulation  is  not  exhaustive  of  applications  for  execution  of 
decrees.  If  Art.  153  is  not  applicable  to  certain  applications, 
those  applications  will  be  governed  by  the  residuary  Article  152 
just  as  the  residuary  Article  100  (Art.  109  N.  R.)  applies  in  the 
case  of  suits.  The  true  criterion  in  determining  whether 
Art.  153  or  152  applies  to  a  particular  application  is  to 
ascertain  whether  any  one  of  the  nine  points  of  time  specified 
in  column  3  of  Art.  153  is  applicable  to  it  and  if  none  of  them 
is  applicable,  then  Art.  152  applies. 

The  pendency  of  a  petition  to  set  aside  an  ex  parte  decree  is 
a  hindrance  or  an  obstacle  to  execute  the  decree.  A  petition, 
therefore,  to  execute  such  a  decree,  presented  after  the  dis¬ 
missal  pf  an  application  to  set  it  aside  must  be  regarded  as  a 
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'continuation  of  a  prior  execution  application,  it  any,  presented 
before  the  petition  to  set  aside  the  ex  parte  decree  is  put  in. 
The  striking  off  the  prior  execution  application  must  be 
regarded  as  an  act  done  for  'the  convenience  of  the  Court  or  as 
instructions  issued  to  its  ministerial  officers  as  distinguished 
from  judicial  acts,  and  not  as  putting  an  end  to  or  finally  dis¬ 
posing  of  the  application  judicially.  (\.  T.  L.  R.  35  foil.). 

(c)  Application  under  Section  58  of  the  Companies  Regulation. 

Guana  Cheaa  Cheitfiu  Thagu  Suheb  v.  A.  M.  Jaganatha 
Amri.  31  T.  L.  R.  198  =  5  T.  L.  J.  431. 

The  respondent’s  shares  in  a  joint  stock  company  -were  for¬ 
feited  for  non-payment  of  calls  and  his  name  was  removed 
from  the  register.  He  filed  an  application  purporting  to  be  made 
under  Sec.  58  of  the  Companies  Regulation  (1  of  1063)  for  an 
order  for  rectification  of  the  register  on  the  ground  that  the 
forfeiture  was  invalid  and  illegal.  Held  that  the  respondent’s 
proper  remedy  was  to  institute  a  suit  for  setting  aside  the 
forfeiture.  Assuming  that  an  application  under  Sec.  58  of  the 
Companies  Regulation  was  maintainable  in  such  cases,  the 
respondent  would  be  barred  by  limitation  under  Art.  153 
(Art.  165  R.  R.)  of  the  Limitation  Regulation,  it  he  did  not 
come  within  three  years  from  the  date  of  forfeiture,  i.  e„  the 
.  date  when  the  right  to  apply  accrued  and  not  from  the 
date  of  knowledge  of  such  forfeiture.  Art.  152  of  the  Limit¬ 
ation  Regulation  applied  to  all  applications  including  those 
under  Sec,  58  of  the  Companies  Regulation. 

(d)  Applications  for  setting  aside  sale  in  execution  on  the  ground  of  fraud. 

(i)  S.  A.  Ho.  191  of  1101.  T.  L.  T.  Yol.  I,  Part  7.  p.  xovii. 

Held  that  the  period  of  limitation  in  cases  where  fraud  is 

alleged  is  three  years  under  Art.  153  (Art.  165  R.  R.)  of  the 
Limitation  Regulation.  Applications  for  reliefs  of  the  kind 
cannot  be  treated  as  being  intended  for  setting  aside  the  sale 
under  Sec.  308  C.  P.  C.  (O.  21.  r.  87  of  the  new  code)  relating 
to  the  execution,  discharge  or  satisfaction  of  the  decree  con¬ 
templated  therein.  Art.  152  of  the  Limitation  Regulation  has 
consequently  to  be  applied. 

If  the  plea  ot  fraud  is  found  against,  Art.  138  (Art  151  R.  R.) 
prescribing  thirty  days’  time  from  the  date  of  the  sale  has  to 
be  applied. 

(ii)  Koehantim  Powlinju  v.  Lonen  Lonen,  3.  T.L.  J.  74. 

(See  Article  151  mpra). 
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(iii)  Cltacko  Uihuppu  v.  Scinkaran  Krishnan. .  1.  T.L.  J.86. 

An  application  to  set  aside  a  Court  sale  based  mainly  on  the 
ground  of  fraud  is  governed  by  Art.  152  (Art.  165  N.  R.)  and 
not  by  Art.  138  (Art.  lSIN.RJof  the  Limitation  Regulation 
and  the  applicant  has  three  years  from  the  date  when  the 
right  to  apply  accrues.  (See  Article  151  supra). 

(e )  Application  for  refund  of  money  levied  in  execution  of  decree. 

Kitn jammuthi  Abdulla  v.  Arumukhom  Pillai  Muthunwaiiuj 
Pit  hi.  29  T.  L.  R.  201  -  4  T.  L.  J.  35. 

Held  that  an  application  for  refund  of  the  amount  levied  in 
execution  of  an  ex  parte  decree,  which  was  subsequently  set 
aside,  should  be  made  within  three  years  of  the  setting  aside 
of  the  ex  parte,  decree,  under  Art.  152  (Art.  165  N.  R.)  of  the 
Limitation  Regulation. 

(U  Application  by  legal  representative  to  continue  execution  proceedings. 

Chucko  Pothm  v.  Sraedharun  Sankaran  Namboori. 

25  T.  L.  R.  134. 

(See  Art.  161  supra  and  Art.  166  infra). 

fe)  Decree-holder  placed  in  possession  of  more  lands  than  the  decree 

granted— complaint  , by  debtor. 

Kanakku  Kcman  Krishnan  v.  Kanakkn  Penunan  Kesavan. 

16  T.  L.  R.  110. 

(See  Article  152  supra). 

INDIAN  CASE  LAW. 
fa)  Article  applies  only  to  applications  under  the  C.  P.  C. 

This  Article  applies  only  to  applications  under  the  C.  P.  C. 
32  B.  1 ;  17  M.  379  ;  10  A.  350  ;  34  C.  672  ;  18  A.  12. 

(b)  Perpetual  injunction— execution  of  a  decree  for. 

On  obtaining  a  decree  for  perpetual  injunction,  the  holder 
of  it  may  enforce  the  same,  on  each  successive  breach  of  the  , 
injunction,  and  an  application  to  so  enforce  it  must  be  made 
under  this  Article  within  three  years  of  the  date  of  the  parti¬ 
cular  breach  of  it  which  is  the  occasion  for  the  application. 
29  M.  314. 

(t.)  Application  by  Government. 

In  case  of  applications.  Government  is  not  entitled  to  any 
privilege.  So,  an  application  by  Government  under  O.  33  r.  10 
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C.  P.  0.  (0.  33  r.  10  of  our  code)  to  recover  the  amount  of  Court 
fees  is  within  this  Article.  4  M.  155. 

(d)  Right  to  apply  concealed  by  fraud. 

When  the  right  to  apply  is  concealed  by  fraud,  Sec.  18  Wili 
enlarge  the  three  years  prescribed  by  this  Article'.  20'. 


(e) 


Applicability  of  the  Article. 

This  Article  is  applicable  (i)  to  applications  under  0.  21  r.  93 
C.  P.  C.  (0.  21.  r.  90.  of  our  code)  for  refund  of  purchase  money, 
(ii)  applications  by  judgment  debtor  for  refund  of  excess 
money  collected  by  the  decree-holder.  7  A.  371.  (iii)  appli¬ 
cations  for  refund  of  money  collected  under  a  decree  -which 
was  subsequently  set  aside.  10  M.  66  ;  28  C.  109.  (iv)  appli¬ 
cations  under  Sec.  47  0.  P.  C.  (Sec.  40  of  our  code).  36  C.  336 
P.  C.  (v)  applications  for  refund  of  money  realised  under  an 
da- parte  decree  subsequently  set  aside.  28  C.  113.  (vi)  appli¬ 
cation  by  the  auction  purchaser  for  refund  of  purchase  money 
on  the  sale  being  set  aside  under  O.  21  r.  90  (O.  21.  r.  87  of  our 
code).  11  A.  372.  (vii)  application  for  ascertainment  and 
assessment  of  mesne  profits.  19  C.  132  F.  B.  ;  25  C.  203. 


(t)  Test  as  to  the  applicability  of  the  article. 

The  criterion  in  determining  whether  Art.  182  (Art.  166 
N.  R.)  or  Art.  181  (Art.  165  N.  R.)  applies  to  a  particular  appli¬ 
cation  is  to  ascertain  whether  any  one  of  the  seven  starting 
points  of  time  specified  in  column  3  of  Art.  182  is  applicable  to 
it  and  if  none  of  them  is  applicable,  it  is  only  then  that  this 
Article  will  apply.  26  M.  780;  27  A.  625;  (1897)  P.  R.  65  F.  B.; 
30  C.  407.;  35  A.  178. 

(«)  Application  by  decree-holder  for  execution  after  the  removal  of  obstruc* 


Where  an  obstruction  to  the  execution  of  a  decree  involves 
litigation  and  such  obstruction  being  finally  removed  by  a 
decision  in  che  deoree-holder’s  favour,  whether  in  execution  of 
in  a  separate  suit,  the  decree-holder  again  applies  for  execution , 
his  application  will  be  governed  by  Article  181  ("Art.  165  N.  R.) 
and  will  be  treated  as  a  continuation  of  proceedings.  28  M, 
50  F.  B.  over-ruling  10  M.  22. 

fh;  Article  applicable  only  when  court  not  bound  to  act  without  such  appli¬ 
cation. 

The  application  under  Art.  181  CArt.  165  N.  R.)  must  be  an 
application  for  the  exercise  by  the  Court  of  powers  which  it 
-  [88] 
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would  not  be  bound  to  exercise  without  such  application.  The 
Article  does  not  apply  to  applications  to  the  Court  to  do  what 
it  has  no  discretion  to  refuse,  nor  to  applications  for  the 
exercise  of  functions  of  a  ministerial  character.  4  M.  172; 
6  B.  586  ;  9  A.  364  ;  19  C.  132  F.  B. ;  28  M.  127. 

(;i)  Application  by  auction  purchaser  for  certificate  of  sale. 

As  the  Civil  Procedure  Code  imperatively  requires  the  Court 
to  grant  to  the  purchaser  a  certificate  of  sale  after  the  sale 
has  been  duly  confirmed,  an  application  by  the  purchaser 
for  the  certificate  of  sale  is  not  governed  by  this  Article, 
4  M.  172. 


166.  For  the  execution  of  Three  years ;  1. 
a  decree  or  order  of  or>  where  a 
any  Civil  Court  not  ° ll  M.1 
provided  for  by  .?  2- 

Section  41  of  the  order  has 
Code  of  Civil  Pro-  been  regis- 
cedure.  tered,  or  a 

memoran* 
dum  of  the 
decree  or 
brdef  rela¬ 
ting  to  im- 
movabie  pro¬ 
perty  is  en¬ 
tered  or  filed  o 
as  required  ^ 
by  Section  15 
ttf  Regu  la* 
tiort  II  of 
I  08  7,  six 
years. 


The  date  of  the 
decree  or  order, 
or 

(where  there 
has  been  an 
appeal)  the 
date  of  the 
final  decree  or 
order  of  the  ap¬ 
pellate  Court 
or  the  with¬ 
drawal  of  the 
appeal,  or 
(where  there 
has  been  a  re¬ 
view  of  judg¬ 
ment)  the  date 
of  the  decision 
passed  on  the 
review,  or 
(where  the  de¬ 
cree  .  has  been 
amended)  the 
date  of  amend¬ 
ment,  or 
(where  the  ap¬ 
plication  next 
hereinafter 
mentioned  has 
been  made) 
the  date  or 
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applying  in  accordance 
with  law  to  the  proper 
Court  for  execution,  or 
to  take  some  step  in  aid 
of  execution  of  the 
decree  or  order,  or  the 
date  of  the  order  passed 
on  such  application  or 
the  date  on  which  such 
order  was  carried  out, 
or 

6.  (where  the  notice  next 
hereinafter  mentioned 
has  been  issued)  the 
date  of  issue  of  notice 
to  the  person  against 
whom  execution  is  ap¬ 
plied  for  to  show'  cause 
why  the  decree  should 
not  be  executed  against 
him,  when  the  issue  of 
such  notice  is  required 
by  the  Code  of  Civil 
Procedure,  or 

7.  (where  the  application 
is  to  enforce  any  pay¬ 
ment  which  the  decree 
or  order  directs  to  be 
made  at  a  certain  date) 
such  date. 

Explanation  I —  Where 
the  decree  or  order  has 
been  passed  severally 
in  favour  of  more  per¬ 
sons  than  one,  distin¬ 
guishing  portions  of  the 
subject-matter  as  pay¬ 
able  or  deliverable  to 
each,  the  application 
mentioned  in  clause  5 
of  this  Article  shall 
take  effect  in  favour 
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only  of  such  of  the 
said  persons  or  their 
representatives  as  it 
may  be  made  by.  But, 
where  the  decree  or 
order  has  been  passed 
jointly  in  favour  of 
more  persons  than  one, 
such  application,  if 
made  by  any  one  or 
more  of  them,  or  by  his 
or  their  representatives, 
shall  take  effect  in 
favour  of  them  all. 

Where  the  decree  or 
order  has  been  passed 
severally  against  more 
persons  than  one,  dis¬ 
tinguishing  portions  of 
the  subject-matter  as 
payable  or  deliverable 
by  each,  the  application 
shall  take  effect  against 
only  such  of  the  said 
persons  or  their  repre¬ 
sentatives  as  it  may  be 
made  against.  But, 
where  the  decree  or 
order  has  been  passed 
jointly  against  more 
persons  than  one,  the 
application,  if  made 
against  any  one  or  more 
of  them,  or  against  his 
or  their  represent¬ 
atives,  shall  take  effect 
against  them  all. 

Explanation  11.-“  Proper 
Court”  means  the  Court 
whose  duty  it  is  to 
execute  the  decree  o? 
prde?. 
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(NOTES'. 

General. 


Same  as  Art.  153  of  the  old  Regulation.  In  column  3,  clause 
(2)  after  the  word  “Court”  the  words  “or  the  withdrawal  of  the 
appeal"  have  been  substituted.  Clause  (4)  of  column  3  is  new. 

Clauses  5,  6  and  7  are  substantially  the  same  as  clauses  4,  5 
and  6  respectively  of  the  old  article.  Clauses  (7),  (8)  and  (9)  of 
the  old  article  have  been  omitted  in  the  new  article.  Explan¬ 
ation  I  is  the  same  as  Explanation  I  of  the  old  Article. 

Article  166  is  the  same  as  Art.  182  of  the  Indian  Limitation 
Act.  In  column  2  of  the  new  Article  after  the  word  “regis¬ 
tered”  the  words  “or  a  memorandum  of  the  decree  or  order 
relating  to  immovable  property  is  entered  or  filed  as  required 
by  Section  15  of  Regulation  II  of  1087,"  are  inserted. 

The  words  “or  the  withdrawal  of  the  appeal”  in  column  2 
have  been  inserted  to  remove  any  doubt  that  may  arise  on  the 
question  whether,  when  an  appeal  is  withdrawn,  time  will  run 
from  the  date  of  withdrawal  of  the  appeal  or  from  the  date  of 
the  original  decree.  The  Madras  High  Court  has  held  in 
(30  M.  1  F.  B.)  that  time  will  run  from  the  date  of  the  order  of 
the  appellate  Court  dismissing  the  appeal  on  such  withdrawal, 
whereas  the  Bombay  High  Court  has  held  in  22  B.  500  that 
when  an  appeal  is  withdrawn  time  will  run  from  the  date  of 
the  original  decree. 

So  also  clause  (4)  is  intended  to  settle  the  question  whether, 
when  a  decree  is  amended,  time  for  an  application  for  execu¬ 
tion  will  run  from  the  date  of  the  decree  or  from  the  date  of 
the  amendment.  The  Calcutta  High  Court  in  32  C.  908  held 
that  the  time  will  run  from  the  date  of  the  amendment  as  the 
amended  decree  is  the  final  decree  to  be  executed.  Whereas 
the  Allahabad  High  Court  (22  A.  575  ;  13  A.  124;  17  A.  39  . 
20  A.  304)  has  held  that  the  time  runs  from  the  date  of  the 
decree  as  originally  drawn  up. 

The  three  years’  limitation  prescribed  by  Art.  166  is  res¬ 
tricted  to  applications  for  execution  (e.  g„  under  O.  21.  r.  9. 
of  the  Civil  Procedure  Code).  The  twelve  years  tinder  Sec.  41. 
of  the  Civil  Procedure  Code  cannot  be  enlarged  by  operation 
of  Seps.  19  and  20  of  the  Limita,tiop  Regulation  p  e,,  ac.knovf-. 
fedgments  and  payments, 
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T.R  A  V  A  NT  CORE  CASE  LAW. 

(NOTES). 

(a)  Execution  ot  a  decree  of  a  Civil  Court. 

Narayanan  Krishnan  v.  Kumaran  Krishnan.  32  T.  L.  R, 
22  =  6  T.  L.  J.  141. 

A  decree  dated  17-8-1081  directed  that  plaintiff  do  recover 
certain  properties  on  deposit  of  a  certain  amount  to  be  paid  to 
defendants.  The  decree  was  confirmed  on  appeal  with  certain 
modifications  on  17-8-1082.  Plaintiff  deposited  a  portion  of  the 
amount  ordered  to  be  paid  in  Vrischigom  1083,  and  got  deli¬ 
very  of  the  property  in  Dhanu  1083.  On  9-1-1084,  the  money 
deposited  was  paid  to  one  of  the  defendants.  In  1089  the 
assignee  of  one  of  the  judgment-debtors  applied  for  execution 
of  the  decree,  i.  e.,  to  compel  plaintiff  to  deposit  the  balance  of 
the  amount  that  plaintiff  was  directed  to  pay  under  the  decree. 
Held  that  the  application  fell  under  Art.  153  (Art.  166  N.  R.) 
and  not  Art.  152  (Art.  165  N.  R).  That  an  application  to  compel 
the  plaintiff  to  deposit  in  court  what  was  alleged  to  be  due 
from  him  on  account  of  the  mortgage  money  payable  by  him 
under  the  decree  was  an  application  for  the  execution  of  a 
decree  of  a  Civil  Court  within  the  meaning  of  Art.  153  of  the 
Limitation  Regulation,  and  that  the  defendant  could  make 
such  an  application  within  six  years  from  the  date  of  the 
final  decree  or  of  the  last  application,  and  that,  therefore,  his 
assignee’s  application  of  1089  was  not  barred. 

(To)  Construction  of  tlie  article. 

Venlcatachalam  •  Iyer  v.  Vamdevan  Namboori.  28  T.  L.  R. 
151  =  3.  T.  L.  J.  128  F.  B. 

Plaintiff  obtained  an  ex  parte  decree  and  applied  for  execu¬ 
tion.  In  the  meanwhile  the  defendant  applied  to  set  aside 
the  ex  parte  and  his  application  was  finally  dismissed.  The 
decree-holder  applied  again  for  execution  but  it  was  more  than 
three  years  after  the  Court  struck  off  his  first  application. 

Held  that  the  decree  holder’s  application  was  governed 
by  Art.  152  (Art.  165  N.  R.)  and  not  by  Art.  153  (Art.  166 
N.  R.)  and  the  period  of  pendency  of  the  defendant’s  appli¬ 
cation  for  setting  aside  the  ex  parte  decree  should  be 
deducted  in  calculating  the  time  allowed  by  the  la vy  of  limit? 
ation  for  execution  of  decrees. 
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Krishna'h  Nair  C.  J: — Art.  153  of  the  Limitation  Regulation 
is  not  exhaustive  of  applications  for  executiou  of  decrees. 
In  construing  Art.  153  one  must  not  lay  undue  stress  upon  the 
entry  in  the  first  column,  ignoring  the  entries  in  the  third 
column.  If  the  various  starting  points  fixed  in  third  column 
of  any  Article  from  which  the  period  of  limitation  is  to  be 
reckoned  do  not  cover  all  cases  falling  within  the  class  of 
suits  or  applications  described  in  the  first  column,  it  will  be 
impossible  to  hold  that  the  Article  in  question  is  exhaustive 
of  the  class.  If  the  Article  is  inapplicable  to  certain  cases 
comprised  in  the  clhhsbS  these  cases  will  be  governed,  in  the 
case  of  suits  by  the  residuary  Article  100  (Art.  109  N.  R.)  and  in 
the  case  of  applications  by  the  residuary  Article  152.  The 
true  criterion  in  determining  whether  Art.  153  or  Art.  152 
applies  to  a  particular  application  is  to  ascertain  whether  any 
one  of  the  nine  points  of  time  specified  in  column  3  of  Art.  153 
is  applicable  to  it  and  if  none  of  them  is  applicable,  then  Art. 
152  applies. 

Applying  this  test  to  the  present  case,  it  is  seen  that  it  is 
Art.  152  that  governs  this  case  and  “the  right  to  apply” 
mentioned  in  the  third  column  of  Ant.  15|  “accrues”  to  the 
decree-holder  when  the  1st  defendant’s  application  to  set  aside 
the  ex  parte  is  rejected. 

(c)  Execution  of  registered  decrees. 

(i) .  Kanakkn  Athichan  Krishnan  v.  Sundara  Aiyan  Anna- 
swarni  Aiyan.  10  T.  L.  R.  139. 

Held  that  under  the  Limitation  Regulation  (II  of  1062)  the 
time  allowed  for  the  execution  of  a  registered  decree  is  six 
years,  irrespective  of  whether  the  decree  is  or  is  not  one 
requiring  registration. 

(ii)  Narayanan  Raman  v.  Matheoan  Padmanabkan.  8.  T.  L.  R. 

app.  12  F.  B. 

Held  that  the  period  of  limitation  for  execution  of  decrees 
registered  under  the  provisions  of  Sec.  27  of  the  Registration 
Regulation  is  six  years  under  Art.  153  (Art.  166  N.  R.)  and  not 
three  years. 

Registration  of  decrees  and  orders  in  the  mode  provided  by 
the  Registration  Regulation,  Secs.  26  and  27,  is  sufficient  to 
give  the  decree-holders  the  benefit‘%f  the  six  years’  period  of 
limitation  prescribed  by  Art,  153  of  the  Limitation  Regulation, 
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The  Begistration  by  parties  direct  of  the  copies  of  decrees  and 
orders' is  not  sanctioned  by  our  law.  The  only  mode  by  which 
the  parties  can  now  get  these  documents  registered  is  through 
the  Court,  though  at  their  expense,  and  the  Legislature  must 
be  supposed  to  have  had  these  facts  in  view  when  they  enacted 
Article  153. 

fdl  Revival  or  Continuation  of  proceedings. 

(i)  Narayana  Pilled  Kunjan  Pillai  v.  Kanaka  Marthandun 
Krishnan.  15  T.  L.  J.  1. 

An  application  presented  for  execution  by  the  decree-holder 
was  opposed  by  the  judgment-debtor  on  the  ground  that  it 
was  barred  by  the  twelve  years’  rule.  It  was  contended  for 
the  decree-holder  that  this  application  could  be  regarded  as  a 
continuation  of  a  prior  application  filed  on  the  6th  Makaram 
1097  which  was  presented  within  twelve  years  but  was  dis¬ 
missed  on  20-6-1097  for  the  petitioner’s  failure  to  produce  a 
succession  certificate.  The  decree-holder  had  no  notice  of  the 
posting  to  the  20th  Makaram.  Held  that  the  disposal  of  the 
execution  application  without  notice  to  the  applicant  was  not 
a  proper  disposal  of  the  petition  and  could  be  regarded  only  as 
a  direction  to  the  execution  clerk  to  remove  the  application 
from  the  pending  list,  and  a  subsequent  application  would  be 
only  one  to  continue  the  prior  application,  (37  T.  L.  B.  8  dis¬ 
tinguished). 

(ii)  Lekshmi  Pillai  Madhavi  Pillai  v.  Easwaran  Krishnan. 

7  T.  L.  J.  131. 

The  decree-holder  put  in  an  application  on  14-2-1084  for  the 
recovery  of  the  property  on  payment  into  Court  of  the  mort¬ 
gage  amount  and  value  of  improvements.  The  Court  there¬ 
upon  ordered  issue  of  notice  to  the  judgment-debtors,  after  the 
return  of  which  it  passed  an  order  on  25-3-1084  without 
specifying  any  date  on  which  the  mortgage  amount  should  be 
deposited.  As  the  amount  was  not  deposited  the  application 
was  struck  off  on  4-4-1084.  Another  application  was  presented 
on  11-4-1090.  The  order  striking  off  the  application  on 
4-4-1084  was  passed  without  notice  to  the  decree-holder 
or  his  vakil  or  after  hearing  them. 

Held  that,  as  the  order  to  deposit  the  mortgage  amount  did 
not  specify  the  period  within  which  it  should  be  deposited,  the 
order  striking  off  the  application  for  the  failure  on  the  part 
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of  the  decree-holder  to  deposit  the  amount  was  a  mere  direc¬ 
tion  to  the  officers  of  the  Court  to  remove  the  application  from 
the  pending  list ;  that  the  dismissal  of  the  execution  petition 
without  notice  to  the  parties  was  a  mere  direction  to  the 
officers  of  the  Court  to  remove  the  application  from  the  pending 
list  and  that  the  execution  proceedings  were  not  closed  thereby 
and  must  be  considered  pending.  The  Article  of  the  Limitation 
Regulation  which  governed  the  determination  of  the  question 
involved  in  this  appeal  was  153(4).  The  application  of  11-4* 
1090  was  not  a  fresh  application  for  execution,  but  must  be 
treated  as  one  to  revive  or  continue  the  former  proceedings, 
containing  as  it  did,  the  same  relief  as  was  claimed  m  the  prior 
application.  (18  T.  L.  R.  208  foil ;  15  T.  L.  R.  9  distinguished). 

(iii)  Meenakahinatha  Pillai  Sankara  Pandian  Pillai  v. 
Meethian  Pillai  Othuman  Pillai.  2  T.  L.  J.  1. 

An  application  for  execution  of  a  hypothecation  decree  by 
the  sale  of  the  hypotheca  was  made  on  23-7-1078,  and  the 
hypotheca  was  proclaimed  to  be  sold  on  26-10-1078.  On  20-10- 
1078  an  application  under  Sec.  237  C*  P.  O.  (O.  21  r.  27  of  the 
new  Code)  was  made  in  a  suit  filed  by  the  co-sharers  of  the 
judgment-debtor  to  stay  the  sale  in  the  execution  case.  On 
21-10-1078  the  sale  was  ordered  to  be  stayed  pending  the  dis¬ 
posal  of  the  application  made  under  Sec.  237.  On  29-10-1078 
when  the  interim  order  staying  the  sale  was  in  force  the  appli¬ 
cation  for  execution,  viz.  that  dated  23-7-1078,  was  rejected 
with  costs.  But  in  finally  disposing  of  the  application  under 
See,  237  C.  P.  C,  the  Court  on  30-10-1078  ordered  that  the 
sale  should  be  stopped  pending  the  disposal  of  the  suit  by  the 
co-sharers,  only  in  respect  of  the  shares  of  the  co-sharers.  So 
the  decree-holder  in  the  execution  case  revived  his  application 
for  execution  on  27-5-1085.  Held  that  this  subsequent  appli¬ 
cation  was  only  a  continuation  of  the  previous  application  and 
that  it  was  not  barred;  on  the  principle  that  when  an  illegal  order 
was  set  aside  the  parties  were  necessarily  restored  to  their 
former  position.  An  application  for  execution  of  a  decree  might 
be  treate.d  as  in  continuation  or  revival  of  a  previous  appli¬ 
cation,  similar  in  scope  and  character,  the  consideration  of 
which  had  been  interrupted  by  the  intervention  of  objections 
and  claims  subsequently  proved  to-be  groundless  or  had  been 
suspended  by  reason  of  an  injunction  or  like  obstruction. 
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(iv)  Raman  Rama  Variar  v,  Neelan  Padmanabhan. 

13  T.  L.  R.  80. 

Where  a  defendant  received  notice  of  an  application  for 
execution  of  a  decree  and  did  not  appear,  but  his  co-defendant 
appeared  and  set  up  the  plea  of  limitation  ;  held  that  the  order 
rejecting  the  co-defendant’s  objection  And  ordering  execution, 
bound  the  defendant.  Held  also  that  under  the  provisions  of 
the  Limitation  Regulation  II  of  1062,  clauses  4  and  5  of 
Art.  153  the  starting  point  for  the  calculation  of  limitation 
period  for  applications  for  execution  was  not  only  the  appli¬ 
cation  itself,  but  also  inter  alia  the  date  of  the  order  passed  on 
such  apDlication  and  the  date  of  service  of  notice  upon  defen¬ 
dants.  Held  further  that  if  no  final  order  had  been  actually 
passed  on  a  previous  application,  the  subsequent  applications 
must  be  viewed  as  a  continuation  of  that  application. 

'(v)  Civil  Miscellaneous  appeal  No.  ol  of  1066.  9  T.  L.  R. 
app.  10. 

A  decree  was  passed  in  favour  ot  A  on  27-3-1057  which  was 
soon  after  attached  in  execution,  of  a.  decree  agaiqst  A  by  B> 
On  8-2-1060,  A  having  died  in  the  meanwhile,  his  legal  re¬ 
presentative  applied  for  the  execution  of  the  decree  but  the 
Court  on  9-2-1060  declined  to  issue  any  process  of  execution 
until  the  attachment  placed  thereon  by  B  was  removed.  The 
attachment  was  removed  only  in  1066  and  another  application 
was  made  immediately  afterwards  for  execution  of  the  decree 
in  A’s  favour.  Held  that  the  application  of  1060  which  Was  made 
in  time,  must  be  considered  to  have  been  pending  until  the 
date  of  the  removal  of  the  attachment  and  that  no  rule  of 
limitation  can  affect  pending  proceedings,  and  that,  there* 
fore,  the  claim  to  execute  the  decree  was  not  barred. 

(vi)  Poomakal  Moothoo  Pillai  v,  Velayudhan  Chithamparam , 
6  T,  L.  R.  156. 

A  decree  was  passed  on  13-8-1059.  Within  three  years  from 
the  date  of  the  decree,  i.  e.,  on  the  8th  Adi  1062  the  creditor 
applied  for  issue  of  warrant  of  arrest  against  the  debtor.  The 
warrant  was  accordingly  issued  on  the  12th,  but  it  was  re¬ 
turned  unexecuted  and  no  order  was  passed  on  the  application 
Of  8-12-1062.  An  application  was  presented  on  14-12-1065. 
Held  that  no  application  could  legally  be  treated  as  disposed 
of,  until  all  that  could  be  done  upon  it  had  been  done  or  it  was 
rejected  by  a  special  order  of  the  Gourt,  On  the  application 
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of  8-12-1062,  it  was  the  duty  of  the  court  to  order  the  issue  of 
a  fresh  warrant  or  if  the  creditor  was  not  diligent,  to  reject 
the  same.  Neither  of  the  courses  was  followed.  Hence  that 
application  must  be  treated  as  remaining  undisposed  of  and 
that  the  application  made  on  14-12-1065  was  in  effect  a 
reminder  to  the  Court  to  pass  orders  on  the  application  of 
1062  which  up  to  that  date,  had  not  been  struck  off  the 
file. 

(e)  What  are  not  continuation  ot  proceedings. 

Sirkar  v..  Llahannan  Chakko.  37  T.  L.  R.  8. 

On  11-6-1092,  an  application  for  attachment  was  made  and 
it  was  granted,  The  defendant  put  in  a  petition  on  22-7-1092 
stating  that  the  application  was  barred  by  the  twelve  years’ 
rule  and  so  it  was  rejected  on  23-7-1092  and  an  order  for 
proclamation  was  then  passed.  The  form  was  struck  off  on 
13-8-1092  for  default  of  payment  of  process  fees.  Another 
application  was  put  in  on  18-3-1093  for  the  issue  of  a  pro¬ 
clamation  for  the  sale  of  properties,  and  it  was  also  objected 
to  on  th#  ground  that  the  decree  was  barred  by  the  twelve 
years’  rule.  The  plaintiff  contended  that  it  was  a  continu¬ 
ation  of  the  previous  application  for  attachment  which  was 
granted  and  not  a  fresh  application.  Held  that  whenever  an 
:  application  was  made  by  the  decree-holder  and  the  Court  had 
,  so  far  granted  it  nothing  could  be  done  by  the  Court  until  the 
decree-holder  had  done  something,  i.  e.,  until  he  had  paid  the 
process  fees.  The  application  bad  in  fact  been  granted  within 
the  meaning  of  Sec.  223  of  the  C.  P.  C.  (O.  21.  rr.  8,  19  and 
Sec.  41  of  the  new  Code).  If  owing  to  the  default  of  the  decree- 
holder  to  take  such  necessary  steps  his  application  was  ulti¬ 
mately  dismissed,  a  s'ubsequent  application  could  not  be 
treated  as  a  revival  or  continuation  of  that  application. 
(7.  T.  L.  J.  367  F.  B.  folU 

If)  Temporary  stay  of  proceedings  by  injunction. 

(i)  Padmanabhan  Velayudhan  v.  Narayanan  Krishnan. 

6  T.  L.  J.  431. 

A  suit  for  money  was  decreed  on  5-8-1084  against  defendants 
1  and  2,  subject  however  to  the  direction  that  the  decree- 
holders  could  realise  the  amount  in  execution  only  after 
giving  security  for  the  claim  of  the  3rd  defendant.  An 
application  for  execution  of  this  decree  was  presented  on 
5-2-1085  and  a.  portion  of  the  decpee  amount  was  realised  op 
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9- 7-1085.  This  application  was  struck  off  from  the  file  on. 

10- 7-1085.  The  3rd  defendant  filed  a  separate  suit  in  1086 
against  the  plaintiffs  and  .  the  other  defendants  (i.  e.,  the 
decree-holders  and  judgment-debtors  in  the  former  suit)  for  a 
declaration  of  her  right  to  execute  the  former  decree  of 
5-8-1084  for  one  half  of  the  decree  amount.  Her  suit  was  dis¬ 
missed  on  21-11-1088.  The  decreerholders  in  the  first  suit  then 
applied  for  execution  of  their  decree  on  21-4-1089.  It  was 
contended  that  this  application  having  been  made  more  than 
three  years  after  the  date  of  the  order  on  the  last  application 
(viz.,  10-7-1085)  was  barred.  The  decree-holders  relied  upon 
the  written  statement  of  the  judgment-debtors  as  defendants 
in  the  separate  suit  filed  by  the  3rd  defendant  as  plaintiff,  as 
an  acknowledgment  coming  under  the  purview  of  Art.  153 
cl.  (9)  of  the  Limitation  Regulation  and  further  contended 
that  the  pendency  of  the  suit  by  the  3rd  defendant  was  a  valid 
hindrance  to  the  execution  of  their  decree.  Held  that  Art.  153 
cl.  (9)  did  not  apply  as  it  contemplated  only  cases  where  the 
admission  of  the  decree  debt  was  made  in  a  petition  filed  by 
the  judgment-debtor  in  the  . course  of  the  execution  proceed¬ 
ings.  Held  also  that  the  pendency  of  the  3rd  defendant’s  suit 
was  no  hindrance  to  the  execution  of  the  decree  so  as  to 
amount  to  a  stay  of  execution,  as  the  scope  of  that  suit  was 
only  the  determination  of  the  rival  claims  of  the  decree-holders 
and  a  third  party  and  did  not  involve  any  question  between 
the  decree-holders  on  the  one  hand,  and  the  judgment-debtors 
on  the  other.  (28  T.  L.  R.  151  distinguished). 

(ii)  Kumar  an  Kumaran  v.  Mathevan  Thavasimuthu 
24  T.  L.  R.  12. 

K  obtained  a  decree  against  L..M.  obtained  a  decree  against 
K  and  attached  the  former  decree  on  1-4-1081.  The  last 
application  under  Sec.  218  C.  P.  C.  (Secs.  35,  36,  37  ;  O.  21.  r.  4 
of  the  new  Cede)  to  take  step-in-aid  of  execution  of  K’s  decree 
was  granted  on  11-1-1078  and  that  order  which  was  to  send  the 
case  for  execution  to  Trivandrum,  was  “  carried  out  ”  fully 
when  the  records  were  received  in  Trivandrum  on  3-4-1078. 
Held  that  in  computing  the  periods  of  limitation  under 
Art.  153  cl.  (4)  [Art.  166.  cl.  (5)  N.  R.]  the  words  “  the  date  on 
which  such  order  was  carried  out  ’’therein  should  be  con¬ 
strued  in  the  matter  of  an  order  sending  a  decree  for  execution 
under  Sec.  218  C.  P.  C.  as  including  the  date,  when  records 
seqt  were  received  by  the  second  Court.  That  K.  had. 


Reg.  VI  Of  II  00  (TRAVANGQRE  LIMITATION  REGULATION)  558 

Art.  166.] 

therefore,  tinder  Art.  153  cl.  /4)  three  years’  time  from  3-4-1078 
to  put  in  a  fresh  application  for  execution.  ■  The  period  would 
expire  only  on  3-4-1081.  M,  the  attaching  decree-holder,  was 
entitled  to  take  all  steps  necessary  for  the  realisation  of  the 
attached  decree  as  if  he  were  the  decree-holder.  M  applied 
only  on  21-3-1083  nearly  five  years  after  the  date  of  the  carry¬ 
ing  out  of  the  last  order  in  aid  of  execution  (order  dated 
3-4-1078).  M  had  no  doubt  a  right  to  ■  execute  his  decree 
(second  decree)  within  three  years  from  the  date  of  the  attach¬ 
ment  of  K’s  decree  (which  was  carrying  out  of  a  step-in-aid 
of  the  execution  of  the  second  decree  and  was  not  the  carrying 
out  a  step-in-aid  of  the  execution  of  the  first  decree ,  i.  e.,  K’s 
decree.) 

But  the ’question  was  whether  the  first  decree  was  barred 
It  would  be  barred  if  the  applicant  could  not  take  advantage 
of  Sec.  15  of  the  Limitation  Regulation.  M’s  application  was 
barred  as  Sec.  15  had  no  application.  Sec.  15  is  intended  to 
remove  the  hardship  of  parties  who  are  under  a  disqualification 
to  make  a  necessary  application  by  reason  of  a  prohibitory 
order  a#id  not  to  extend  the  time  in  favour  of  persons  who 
have  not  been  so  prohibited,  but  who  are  entitled  to  make  the 
application  themselves  as  representing  the  rights  of  the  prohi¬ 
bited  persons. 

It  was  doubtful  whether  even  the  first  decree-holder  could 
ohfain  an  extension  of  time  for  execution  simply  because  the 
first  decree  was  attached  by  the  second  decree-holder. 

N.  B.  This  fact  has  been  made  clear  by  the  new  C.  P.  C. 
which  allows  the  first  decree-holder  also  to  apply  for  execution 
notwithstanding  the  attachment. 

(in)  Matheimn  Tftmiitmalayaperumal  v.  Ancinthan  Kozhala- 
■  '  mctn-fca:  11  T.  L,  R.  213. 

In  execution  of  a  decree  for  money  the  judgment-debtor’s 
property.was  attached.  A  third  party  preferred  a  claim  to  the 
moiety  which  was  rejected.  He  thereupon  instituted  a  suit 
to  have  his  title  to  that  moiety  established  ;  and  the  suit  was 
decreed  in  his  favour  thereby  raising  the  attachment  on  that 
moiety.  During  the  pendency  of  this  suit,  the  sale  of  the 
property  was  stayed  by  an  order  ot  injunction  issued  by  the 
■Court  at  the  instance  of  the- plaintiff  in  that  suit  (the  claimant 
in  the  first  suit).  On  the  disposal  of  the  .suit  the  plaintiff, 
decree-holder  in  the  first  suit,  renewed  his  application  for  the 
pale  of  the  other  moiety  qq  which  the  attachment  sqhsisted, 
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Held  that  injunction  applied  only  to  the  moiety  which  alone 
was  the  subject  matter  of  the  second  suit  by  the  claimant  and 
that,  therefore,  the  period  of  pendency  of  the  claimant’s  suit 
could  not  be  excluded  in  computing  the  time  allowed  by  law 
for  execution  as  against  the  moiety  now  sought  to  be  sold. 

,  That  the  pendency  of  the  order  of  injunction  could  only 
save  the  decree  from  being  barred  as  agatinst  the  other  moiety 
which  was  the  subject  matter  of  the  suit  preferred  by  the 
claimant. 

O)  Exclusion  of  time. 

(i)  Mathu  Mathu  v.  Thommi  Ponoose.  7  T.  L.  -T.  9. 

An  ex  parte  decree  was  passed  on  14-11-1080.  An  applica¬ 
tion  to  execute  the  same  made  on  1-7-1083  was  dismissed  on 
17-10-1083.  On  4-2-1086  the  judgmet-debtor  applied  to  have 
the  ex  parte  decree  set  aside  and  this  application  was  rejected 
on  23-7-1086.  Another  application  for  execution  was  made  on 
23-10-1089.  Held  that  the  decree-holder  would  be  out  of  time 
unless  the  time  taken  by  the  proceedings  to  have  the  ex  parte 
decree  set  aside  was  excluded  and  the  first  application  dated 
1-7-1083  was  revived.  As  regards  the  exclusion  it  could  not 
be  allowed  as  the  case  did  not  fall  under  Sec.  15,  there  being 
no  injunction  or  order  staying  the  making  of  the  application. 

If  the  latter  application  were  treated  as  a  revival  of  the 
former  one,  it  would  be  governed  by  the  rule  of  limitation  in 
Art.  152  (Art.  165  N.  R.J  and  would  be  barred,  having  been 
presented  more  than  three  years  after  the  right  to  apply 
accrued.  The  right  to  apply  accrued  on  the  day  on  which 
the  application  to  have  the  ex  parte  decree  set  aside  was 
rejected. 

(u)  Kanakku  Velayudhan  Kunjukrishna  Pillai  v.  Sanku 
Kulathu  Aiyan.  13  T.  L.  R.  154. 

Held  that  the  Limitation  Regulation  makes  no  provision 
for  the  exclusion  of  the  time  taken  to  obtain  a  copy  of  the 
decree  from  the  period  prescribed  for  the  execution  of  decrees. 

The  C.  P.  O.  does  not  require  a  copy  of  the  decree  to  be  filed 
with  the  application  for  the  execution  of  the  decree. 

(iii;  Proceedings  of  the  Sadr  Court  of  Travancore. 

1.  T.  L.R.34. 

A  judgment  was  passed  ex  parte  on  25-8-1045.  The  defendant 
applied  qn  the  25th  Ami  1Q46  t.q  have  the,  ex  parte  decree  set 
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aside.  Notice  was  issued  to  the  plaintiff  on  11-1-1048.  The 
petition  was  lying  unnoticed  till  30-12-1052  when  it  was  dis¬ 
missed.  The  plaintiff  applied  for  execution  of  the  decree  on 
7-12-1054.  The  application  was  dismissed  on  the  ground  that 
the  decree  was  time-barred.  Held  that  the  application  was 
in  time  and  the  plaintiff  must  be  allowed  to  execute  the  decree. 
The  period  during  which  the  application  for  setting  aside  the 
ex  parte  decree  was  pending  could  be  excluded  and  the 
plaintiff  had  three  years  from  the  date  of  the  disposal  of  such 
application. 

(h)  Intervention  of  objections. 

Sankaran  Sankaran  v.  Raman  Neelacantan.  8  T.  L.  R. 
app.  49. 

Hold  that  the  time  during  which  a  decree-holder  was  con¬ 
ducting,  bona  fide  and  with  due  diligence,  leg^l  proceedings 
to  remove  objections  taken  to  attachment  of  properties  in 
execution  of  his  decree,  could  not  be  reckoned  as  time  running 
against  the  decree-holder,  and  should  be  excluded  in  com¬ 
puting  the  period  of  limitation  prescribed  by  the  Limitation 
Regulation. 

(j)  Non*objection  to  execution  of  barred- decrees — -effect  of. 

(V  Muhammadu  Kannu  v.  Chaidu  Mnhammadu.  18  T.L.R.l. 

An  assignee  of  a  decree  applied  for  execution.  The  decree- 
debtor  was  served  with  notice  to  appear  and  state  objections, 
if  any,  to  execution  of  the  decree  by  the  assighee.  The  judg¬ 
ment-debtor  defaulted  to  make  his  appearance  and  the  Munsiff 
passed  an  order  to  the  effect  that  the  execution  was  not 
barred  and  that  the  assignment  was  also  recognised  by  the 
Court,  Subsequently  the  debtor  appeared  and  put  in  a  petition 
representing  that  the  decree  had  been  barred  and  oould  not 
be  executed.  This  was  rejected.  Held  that  .the  decree-debtor 
was  estopped  from  re-opening  the  question  of  limitation. 

A  notice  under  Sec.  225  C.  P.  C.  (O.  21.  r.  14  of  the  new 
code)  was  not  necessarily  limited  to  an  enquiry  as  to  the 
factum  of  assignment  alone.  The  Court  had  power  to  enquire 
into  and  decide  a  question  of  limitation  in  an  application  under 
Sec.  225  C.  P.  C. 

(xij  Raman  Velayndhan  v.  Knnjen  Ttty  Kumaren,  $  T.  L.  R, 
app.  55. 
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Held  that  where  the  Court  has  ordered  a  process  for  execu¬ 
tion  of  a  decree  to  issue  on  an  application  by  the  decree-holder, 
the  legal  presumption  is  that  the  decree  is  not  barred  at  the 
date  of  the  order  as  it  is  always  the  duty  of  the  Courts  to 
ascertain  whether  execution  is  barred,  before  passing  such  an 
order.  The  debtor’s  silence  as  to  limitation  only  strengthens 
this  presumption. 

(iii)  Civil  Miscellaneous  Appeal.  No.  39  of  1065.  8  T.  L.  R. 
app.  41. 

An  application  for  execution  of  a  decree  was  made  more  than 
three  years  after  the  last  application  for  the  same,  but  within 
three  years  from  the  date  of  the  order  for  warrant  was  passed 
upon  the  last  application.  Notice  was  issued  to  the  defendant 
to  show  cause  why  the  application  should  not  be  granted.  No 
objection  having  been  taken  by  the  defendant,  his  property 
was  attached,  though  not  sold  in  consequence  of- claims  pre¬ 
ferred  by  third  parties.  More  than  a  year  after  the  execution 
of  the  warrant  of  attachment  the  defendant  filed  an  objection 
that  the  decree  was  barred  at  the  time  of  the  last  application 
for  execution.  Held  that  the  plea  of  bar  was  too  late,' that 
the  defendant  not  ■  having  appealed  against  the  order  for 
attachment,  it  had  become  final  and  that  the  said  order, 
whether  right  or  wrong,  determined  that  the  decree  was  not 
barred . 

(k)  Starting  point  of  limitation. 

(i)  Kasim  Sah  Gulamyisson  v.  Krishnan  Velayudhan. 

11  T.  L.  J.  24. 

Held  that  in  partition  suits  the  only  decree  that  was  effective 
was  the  final  decree,  and  for  the  purposes  of  limitation,  time 
must  be  made  to  run  only  from  the  date  of  that  decree. 
The  steps  taken  after  the  preliminary  decree  in  pursuance  of 
the  provision  of  dec.  381  C.  P.  0.  (0.  26. >r.  13  and  14  of  the  new 
Code)  were  only  steps  in  the  granting  to  the  plaintiff  of  the 
relief  which  he  had  asked  for.  and  to  which  he  was  entitled  in 
the  suit,  and  the  final  decree  passed  after  the  procedure  of 
Sec.  381  had  been  followed,  supplemented  and  completed  the 
former  decree,  and  by  necessary  implication,  embodied  in  itself 
the  terms  of  the  original  decree.  Chatfield  J  : —  In  con¬ 
curring,  held  that  the  difficulty  arose  from  the  somewhat 
narrow  construction  placed  on  the  term  “  decree  ”  in  Sec.  2 
C,  P,  C.  It  would  be  better  if  the  definitions  of  the  .term 
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“decree”  contained  in  the  British  Indian  Civil  Procedure! 
Code  were  adopted,  as  in  that  case,  both  the  preliminary  and 
final  decrees  in  a  partition  shit  would  be  decrees  within  the 
meaning  of  the  Code  capable  of  being  enforced. 

N.  B.  The  Legislature  in  passing  the  new  Civil  Procedure 
Code  (Regulation  VIII  of  1100)  has  accepted  this  suggestion 
of  Chatfleid  J.  and  in  Sec.  2  of  the  new  C.  P.  C.  the  word 
“decree”  is  so  defined  as#to  includl  both  preliminary  and 
final  decrees,  In  view  of  this  change  in  the  definition  the 
ruling  reported  in  11  T.  L.  J.  24  is  not  good  law  now. 

fii)  Neelacantan  Sreedharan  Nambooripad  v.  Veliavti  Veli 
Yorti.  15  T.  L.  R.  64. 

An  order  was  passed  on  30-1-1071  by  the  lower  Court  oh  ah 
application  for  the  execution  of  a  decree  by  attachment  of  the 
decree-debtor's  property  to  produce  the  Sircar  accounts 
relating  to  the  property.  The  final  order  on  the  petition  was 
passed  on  15-2-1071  dismissing  the  application  as  the  decree*, 
holder  failed  to  produce  the  accounts.  A  second  application 
was  filed  oh  14-2-1074.  Held  that  under  clause  (4)  of  Art.  153 
fcl.  5  of  Art.  166  N.  R.)  of  the  Limitation  Regulation,  time 
must  be  reckoned  from  the  date  of  the  latter  order  (15-2-1071) 
and  not  from  the  former  order  (30-1-1071)  which  was  merely  a 
preliminary  or  interim  order  for  the  purpose  of  enabling  the 
Court  to  have  the  property,  whose  attachment  was  applied  for, 
identified. 

The  words  “or  the  date  on  which  such  order  Was  carried 
out”  in  clause  (4)  to  Art.  153  of  the  Limitation  Regulation  do 
not  apply  to  interim  orders  passed  in  execution  of  decrees, 

(iii)  Natriyanan  fcuntaran  v.  Krishna n  Sankdrdft.  14 
T.  L.  R.  9. 

A  decree-holder  made  three  applications  for  execution  of  his 
decree  ;  the  first  on  13-11-1067,  i.  e.,  within  three  years  of  the 
decree,  the  second  on  13-10-1075  and  the  third  and  last  t>rl 
14-4-1071,  This  last  application  was  held  to  be  time-hatred 
by  the  lower  courts,  on  the  ground  that  the  application  Of 
13-11-1067  which  was  dismissed  for  default  of  appearance, 
was  insufficient  to  keep  the  decree  alive.  Held  that  an 
execution  application  takes  effect  for  the  purpose  of  limitation 
as  soon  as  it  is  presented  to  the  proper  Court;  and  It  is  ira. 
material  whether  it  is  subsequently  prosecuted  or  allowed  to 
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be  dismissed  for  default.  And  that  when  an  application  for 
execution  of  a  decree  is  duly  made  but  is  dismissed,  such  dis¬ 
missal  does  not  prevent  the  application  from  furnishing  a 
point  of  time  for  the  beginning  of  a  new  term  of  limitation. 

(iv)  Hainan  Raman  Variar  v.  Neelan  Padmanabhan. 
13  T-.  L.  R.  80. 

(See  above). 

0)  Compromise  decree— payment  by  instalment's. 

Kymal  Narayanan  Narayanan  v.  Narayanan  Numaraia 
13  T.  L.  J.  148. 

A  compromise  decree  was  obtained  against  the  respondent 
on  30-3-1082  and  the  decree  provided  that  the  defendant  should 
pay  the  plaintiff  Rs.  150  with  interest  at  9  per  cent  by 
30-1-1083  and  another  amount  of  Rs.  150  together  with  the 
same  rate  of  interest  and  also  the  plaintiff’s  costs  should  be 
paid  by  30-1-1084.  The  compromise  decree  also  provided  that 
if  default  be  made  in  such  payment  “all  the  amounts”  were 
recoverable  with  lz  per  cent  interest  from  the  date  of  the 
decree,  from  the  defendant  and  the  hypotheca.  The  instal¬ 
ments  were  not  paid  ;  and  the  present  appellant  who  was  the 
representative  of  the  decree-holder _  took  various  steps  in 
execution  and  ultimately  on  8-1-1096  he  applied  for  attach¬ 
ment  and  sale  of  the  judgment-debtor’s  properties  and  this 
application  was  resisted  on  the  ground  of  limitation.  Held 
that  as  regards  the  amount  payable  on  30-1-1084,  execution 
was  not  barred,  but  as  regards  the  other  amount  payable  on 
30-1-1083  execution  was  barfed.  The  penalty  clause  in  the 
decree  was  intended  to  convey  a  distributive  and  not  a 
Collective  sense  and  provided  for  consequences  of  default  of 
■'  '  each  instalment, 

fmj  Right  of  auction  purchaser — accrual  of. 

Venkiteswara  Vdlikan  Marthia  Valikdn  V.  Yoyia  JUkudan 
Qovinda  Ekudan.  3  T.  L.  R.  65. 

The  right  of  an  auction  purchaser  did  not  accrue  till  the 
certificate  was  granted  and  the  time  allowed  for  such  appli* 
cations  was  three  years  from  the  date  of  the  certificate. 

N.  B,  This  ruling  was  passed  under  the  old  Regulation  III 
of  1040,  which  made  no  distinction  between  registered  and 
unregistered  decrees  and  which  provided  for  only  three  years 
.  in  both  cases,  [  See  Section  16  of  Regulation,  III  of  1040  ] 
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(n)  Effect  of  Sec.  223  C.  P.  C.  (Sec.  41  andO.  21  rr.  8  and  19  of  the  new 

Code.) 

(i)  Narayanan  Paramesiuaran  Nambnripad  v.  Poulo  Urn.~ 
meetka.  33  T.  L.  R.  197=7  T.  L.  J.  367  F.  B. 

A  hypothecation  decree  dated  1-4-1077  directed  recovery  of 
the  decree  amount  by  the  sale  of  the  hypotheca  and  also  from 
the  person  of  the  defendants.  The  first  application  for 
execution  was  filed  on  24-7-1079.  The  second  application  was 
filed  on  13-7-1085  and  warrant  of  arrest  was  issued,  but  it 
proved  abortive.  The  third  application  dated  17-11-1088  was 
“struck  off”  on  24-12-1088,  as  no  process  fee  was  paid  for 
notice  under  Sec.  244  C.  P.  C.  [O.  21.  r.  20  (1)  of  new  Code]. 
The  fourth  application  was  filed  on  30-6-1091  praying  to  revive 
the  previous  application  and  to  issue  notice  under  Sec.  244  and 
to  sell  the  property  hypothecated.  Held  that  the  decree- 
holder’s  application  dated  13-7-1085  which  was  put  in  within 
twelve  years  from  the  date  of  the  decree  was  granted  within 
the  meaning  of  Sec.  223  C.  P.  C.  and  that  it  was  due  to  the 
laches  of  the  decree-holder  himself  in  not  pursuing  the  appli¬ 
cation  that  it  was  dismissed  and  that,  therefore,  the  subsequent 
application  made  more  than  twelve  years  after  the  date  of  the 
decree,  was  barred. 

(ii)  Narayana  Chettiyar  v.  Thomma  Koshi.  28  T.  L.  R.  127. 

An  application  for  execution  of  a  decree  passed  on  3-6-1073 

was  put  in  on  20-7-1086,  and  it  was  rejected  by  the  District 
Judge  as  barred.  But  on  8-10-1081  an  application  had  been 
presented  by  the  decree-holder,  for  recovery  of  mesne  profits 
of  the  property  that  had  been  decreed  and  that  application 
was  granted  on  7-4-1082,  the  District  Judge  allowing  eight 
years’  mesne  profits  which  order  was  modified  by  the  High 
Court  on  appeal  on  the  12th  Makaram  1083,  by  directing  that 
only  three  years’  mesne  profits  could  be  recovered.  The 
decree-holder  did  not  follow  up  his  application  of  8-10-1081  but 
allowed  it  to  be  struck  off  on  18-5-1082  and  no  steps  whatever 
were  taken  for  the  execution  of  the  decree  till  the  application 
of  26-7-1086  was  preferred.  Held  that  the  pendencysof  the 
appeal  did  not  in  any  way  prevent  the  decree-holder 
from  executing  the  decree  for  mesne  profits  as  determined 
by  the  District  Court.  Notwithstanding  the  appeal  he 
could  have  proceeded  with  the  execution  of  the  decree.  The 
decree-holder’s  application  of  8-10-1081  having  been  once 
granted,  the  subsequent  application  which  was  mote  thqi} 
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twelve  years  from  the  date  of  the  decree  was  clearly 
barred  under  Sec,  223  of  the  C.  P.  C.  (Sec.  41  and  0.  21. 
rr.  8  and  19  of  the  new  Code). 

(iii)  Sankctranarayana  Deekshidar  v.  Padmanabha  Iye;n. 
18  T.  L.  R.  29. 

In  execution  of  a  decree  dated  22nd  Pnrattasy  1061,  a  sub¬ 
stantive  application  was  presented  in  Thye  1070  for  sale  of 
certain  properties  attached  in  1066.  A  claim  was  preferred 
and  it  was  dismissed  on  the  15th  Ani  1070.  Another  appli¬ 
cation  was  put  in  for  execution  on  the  2nd  Ani  1073.  It  was 
contended  that  this  application,  having  been  made  more  than 
twelve  years  after  the  date  of  decree,  was  barred  by  Sec.  223 
C,  P.  C.YSec.  41  and  O,  21.  rr.  8  and  19  of  the  new  Code). 

Held  that  the  application  of  Ani  1073  was  only  a  reminder 
and  not  a  substantive  application  under  Sec.  228  C.  P.  C., 
which  is  what  is  meant  by  “  application  ”  in  Sec.  223  C.  P.  C. 
The  application  of  Thye  1070  was  pending  disposal  on  the  date 
of  the  application  of  Ani  1073.  The  twelve  years’  bar  did.  not 
apply  to  the  case.  Held  also  that  the  three  years’  bar  under 
Art.  153  (Art.  166  N.  R.)  could  not  be  reckoned  from  the  date 
of  the  attachment  as  no  order  cancelling  it  had  been  made 
under  Sec.  272  C.  P.  C.  (O,  21.  r.  53  of  the  new  Code.) 

(a)  Section  S07  A.,  C.  P.  C.  (0-21.  r.  86  of  the  new  Code.) 

Civil  Miscellaneous  Appeal  No.  31  of  1073.  14  T.  L.  R. 
app.  56. 

In  computing  the  period  of  limitation  prescribed  under 
Sec.  307  A.,  C.  P.  0.  for  an  application  to  set  aside  a  sale,  the 
period  during  which  the  Court  was  closed  must  be  excluded. 
For  instance,  if  a  Court  closed  for  the  vacation  the  day  after 
a  Court-sale,  it  would  be  impossible  for  the  party  to  avail 
himself  of  the  provisions  of  Sec.  307  A.,  C.  P.  C.  Therefore, 
the  period  during  which  the  Court  was  closed  should  be  ex¬ 
cluded.  Legislative  enactments  must  be  so  construed  as  not 
to  lead  to  an  absurdity. 

(p  j  Application  for  execution,  by  what  law  governed. 

Chakko  Perumal  v.  Pierce  Leslie  &  Co .,  Ltd.,  Cochin.  38 
T.  L.  R.  157. 

The  plaintiffs  obtained  a  decree  for  money  ex  p  irte  in  a 
British  Court  ag^Lpst  thp  defendant,  a,  resident  of  Travancore 
apd  got  the  4?Pp.e  transmitted'  to  :fhe,  Kottayam  IDistrict 
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Court  for  execution.  After  various  infructuous  applications, 
the  last  of  which  was  on  27-11-1090  the  decree-holders  got  the 
records  re-transmitted  to  the  Cochin  Sub-court  on  28-11-1090. 
An  application  was  then  made  to  the  British  Court  for  execu¬ 
tion  and  on  the  judgment-debtor  objecting  to  execution  on  the 
ground  that  the  decree  had  become  barred  a  Full-Bench  of  the 
Madras  High  Court  upheld  his  contention.  The  decree-holder 
then  got  his  decree  again  transmitted  to  the  Kottayam  Court, 
with  the  requisite  records,  including  a  fresh  certificate  of  non¬ 
satisfaction.  The  papers  were  received  by,  the  Kottayam  Court 
on  16-6-1093  and  an  execution  petition  was  filed  on  21-6-1093 
and  again  on  27-11-1095, as  the  previous.petition  proved  fruitless. 
The  judgment-debtor  contended  that  as  the  decree 'was  barred 
in  British  India,  where  it  was  rendered,  it  was  not  enforceable 
in  Travancore.  Held.  that  after  the  date  of  the  withdrawal  of 
execution  and  return  of  records  to  the  foreign  Court,  certi¬ 
fying  the  result  of  execution  proceedings,  the  Travancore 
Court  had  no  jurisdiction  to  execute  the  decree  and  the  pro¬ 
ceedings  taken  prior  to  that  date  could  not  keep  alive  what 
in  law  had  ceased  to  be  before  the  Court,-  by  reason  of  such 
'  Court  having  become  functus  officio  in  that  respect.  Held  also 
that  when  on  the  date  of  a  subsequent  transfer  to  Travancore 
Court  for  execution,  the  decree  had  ceased  to  be  operative 
owing  to  the  effect  of  the  Law  of  Limitation  in  British  India, 
there  was  no  subsisting  liability  under  the  .  decree  and  the 
decree  was  not,  therefore,  validly  enforceable. 

(q)  Application  for  attachment  made  within  time  and  application  for 
arrest  made  after  time. 

Aiyappan  Velayudhan  v,  Krishnan  Raman.  30  T.  L.  R.  148  = 
4T.  L.  J.  327. 

An  application  for  the  execution  of  a  registered  decree  by 
the  arrest  of  the  judgment-debtor  was  for  the  first  time  made 
more  than  six  years  after  the  date  of  the  decree,  but  applica¬ 
tions  for  execution  by  attachment  of  properties  had  been  made 
within  six  years.  It  was  contended  on  behalf  of  the  judg¬ 
ment-debtor  that  no  application  having  been  made  within  the 
time  for  the  particular  remedy  now  sought  for  such  remedy 
had  become  barred.  Held  that  the  application  was  not 
barred. 

-  It  is  both  legal  and  equitable  to  hold  that  when  a  decree  is  kept 
ajive.  by  any,  application  in  execution  irrespective  of  the 
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nature  of  the  remedies  sought  for,  the  decree-holder’s  right 
to  seek  all  the  remedies  available  is  not  extinguished. 

( vj  Where  only  one  of  the  two  prayers  granted. 

Raman  Aiyappan  v.  Narayanan  Easwaran.  15  T.  L.  R.  9. 

A  decree-holder  applied  for  issue  of  warrant  for  the  arrest 
of  defendant  and  attachment  of  property  on  29-6-1069.  On 
this  application,  the  Court's  order  was  “granted  attachment” 
but  it  was  silent  as  to  warrant  of  arrest.  A  claim  by  a  third 
party  followed  the  attachment;  and  subsequently  by  an  order 
passed  on  6-2-1070  all  further  proceedings  in  connection  with 
the  attaohed  properties  were  stopped.  Another  application 
for  arrest  of  defendant  was  made  on  13-11-1073,  i.  e„  more 
than  four  years  after  the  disposal  of  the  application  for  arrest 
made  in  the  petition  of  29-6-1069.  Held  that  the  petition  of 
13-11-1073  could  not  be  taken  to  be  a  continuation  of  the  proper 
application  of  29-6-1069,  as  an  order  was  passed  by  the  Court 
on  the  prayer  for  warrant.  When  the  Court  granted  only  one 
of  two  prayers,  the  presumption,  in  the  absence  of  anything 
to  the  contrary,  was  that  the  latter  prayer  was  refused  and 
the  subsequent  application  for  arrest  made  after  three  years 
was  barred.  (8  T.  L.  R.  156  distinguished). 

CLAUSE  2. 

(a)  “  Order  ’’  or  an  “  appeal  "—meaning  of. 

Civil  Revision  Petition  No.  301  of  1093.  9  T.  L.  J.  278. 

An  application  for  execution  of  a  Small  Cause  decree  was 
presented  more  than  three  years  after  the  date  of  the  Munsiff’s 
decree  but  within  three  years  of  an  order  of  the  High  Court 
rejecting  a  revision  petition  preferred  against  the  decree. 
Held  that  the  application  was  time-barred,  in  as  much  as  an 
order  of  the  High  Court  made  in  exercise  of  its  revisional 
powers  was  not  an  “  order  ”  or  an  “  appeal  ”  within  the  mean¬ 
ing  of  Art.  153  cl.  (2)  [Art.  166  cl.  (2)  N.  R.]  of  the  Limitation 
Regulation,  so  as  to  create  afresh  starting  point  for  the 
calculation  of  limitation. 

(t)  Final  order — —meaning  of, 

Subramonia  lyen  v.  R.  J.navda  Roiv.  18  T.  L.  R.  119  F.  B. 

The  plaintiff  obtained  a  decree  against  which  the  defendant 
appealed  to  the  High  Court.  The  High  Court  remanded 
the  suit  under  Section  537  C.  P,  C.  (O.  40.  r.  24  of  the 
pew  Code)  and  while  op  rerpahd  the  defepdqpt  died, 
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His  representatives  not  being  brought  on  record  the  High 
Court  passed  an  order  of  abatement  on  15-10-1073  and 
in  the  same  order  directed  that  the  payment  of  costs 
must  be  made  from  the  assets  of  the  deceased.  An 
application  was  made  to  execute  the  original  decree  and  the 
appellate  order.  Held  that  an  ordor  of  abatement  was  a  final 
order  disposing  of  the  appeal  within  the  meaning  of  clause 
(2)  of  Art.  153  [  cl.  (2)  of  Art.  166  N.  R.  ]  and  that  it  was  from 
the  date  of  such  an  order  that  the  limitation  was  to  run  for 
the  execution  of  the  decree  of  the  original  court.  Held  also 
that  in  execution  of  a  decree,  the  heirs  of  a  judgment-debtor 
could  raise  any  pleas  against  the  decree,  as  if  a  separate  suit 
had  been  instituted. 

(of  Where  there  has  been  an  appeal. 

I-Iaji  Ibrahim  Rowther  Haji  Ahmed  Mydeen  Rowther  v.  Absu~ 
thar  Haji  Moosa.  8  T.  L.  J.  425. 

Where  there  has  been  an  appeal  from  a  decree  the  date  of 
the  decree  for  purposes  of  execution  is  the  date  of  the  final 
decree  or  order  of  the  appellate  Court  and  the  fact  that  the 
appeal  is  not  by  the  party  against  whom  the  decree  is  executed 
does  not  make  any  difference  for  purposes  of  limitation  to  the 
execution  of  the  decree. 

(d)  Decree  modified  in  appeal  by  one  of  the  defendants - effect  against 

the  other. 

Neelacantan  Sankaran  Namburi  v.  Narayanan  Narayanan 
Namburi.  6  T.  L.  J.  66. 

Plaintiff  obtained  an  ex  parte  decree  on  30-1-1082.  He  then 
applied  for  execution,  but  his  application  was  struck  off  for 
default  of  prosecution  on  27-2-1084.  On  the  application  of 
defendants  1  and  3,  the  whole  decree  was  set  aside  on 
3-11-1084.  Subsequently  a  revised  decree  was  passed  on 
31-1-1085  whereby  plaintiffs  claim  against  the  second  defen¬ 
dant  alone  was  declared.  The  plaintiff  preferred  an  appeal 
against  the  decree  which  was  dismissed  on  27-4-1086.  On 
11-3-1089  the  plaintiff  again  applied  for  execution  of  the 
decree  against  the  2nd  defendant.  Held  that  acoording  to  the 
strict  grammatical  interpretation  of  clause  2  of  Art.  153 
[ cl.  (2)  of  Art.  166  N.  R.]  of  the  Limitation  Regulation,  the 
decree-holder  had  three  years  from  the  date  of  the  appellate 
decree  even  though  there  was  an  executable  decree  against 
the  second  defendant  from  at  least  the  date  of  the  revised 
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decree  and  though  that  decree  was  not  imperilled  by  plaintiff’s 
appeal. 

CLATJSJE  3. 

Effect  of  amendment  of  decree. 

W  Kumaran  Kumaran  v.  Rama  Bharatiya!  Thirumuppil  of 
PallvpaUu.  10  T.  L.  J.  179. 

Held  that  an  amendment  of  a  decree  is  not  equivalent  to 
a  review  of  judgment  under  Art.  153  cl.  (3)  [Art.  166  cl.  (3)N.  R.] 
of  the  Limitation  Regulation,  nor  is  an  application  for  amend¬ 
ment  a  step-iu-aid  of  execution  under  the  above  provision  of  the 
Regulation.  Where  a  decree  was  passed  on  29'6-1086,  amended 
as  regards  costs  on  24-3-1088  and  the  application  for  execution 
was  presented  on  26"11-1093,  held  that  the  application  was 
barred  by  limitation. 

(ii)  Chaithu  Mahammathu  'Cheka  Pillai  v.  Isakimuthu 
Asitvatham.  33  T.  L.  R.  244. 

A  decree  was  passed  on  6-11-1080  and  an  application  for  exe¬ 
cution  was  put  in  on  30-10-1088.  But  before  this  the  plaintiff 
had  put  in  on  15-1-1086  an  application  for  amendment  of  the 
decree.  Held  that  cl.  (3)  of  Art.  153.  [cl.  (3)  of  Art.  166  N.  R.] 
provides  that  time  will  run  “where 'there  has  been  review  of 
judgment”  from  “the  date  of  the  decision  passed  on  the  review.” 
An  application  for  amendment  of  a  decree  which  has  been 
granted,  does  not .  give  a  fresh  starting  point  of  limitation  for 
execution  of  decree  which  is  otherwise  barred. 

N.  B.  Clause  (4)  of  the  new  Regulation  gives  a  fresh  start¬ 
ing  point  from  the  date  of  the  amendment.  Hence  the  above 
rulings  are  not  good  law  after  the  passing  of  the  now  Limita¬ 
tion  Regulation 

CLAUSE  5. 

(a)  The  date  of  the  order  passed  on  such  application. 

(1)  tiunkttrun  Aiyappan  v,  Nungeli  Parvathi.  13  T.  L.  J.  332. 

A  decree  (registered  one)  was  passed  on  14-7-1087.  On 
11-3-1090’the  original  decree-holders  applied  for  the  issue  of 
notice  to  the  judgment-debtors  and  for  attachment  of  their 
movables.  Notice  was  issued  to  the  judgment-debtors,  and 
no  objection  having  been  taken  to  the  execution,  the  applica¬ 
tion  was  adjourned  for  further  steps.  On  the  failure  of  the 
decree-holders  to  prosecute  the  application  further,  it  was 
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rejected  on  6-4-1090.  Within  six  years  of  the  dismissal  the 
present  application  was  Sled.  Held  that  the  order  of  6-4-1090 
was  a  judicial  order  and  not  a  ministerial  one.  Where  an 
application  for  execution  was  dismissed  owing  to  the 
default  of  the  decree-holder  to  take  the  necessary  steps,  a 
subsequent  application  could  not  be  treated  as  a  revival  or 
continuation  of  the  prior  application.  That  Article  153  (Art-. 
166  N.R.)  gave  the  decree-holder  six  years  within  which  to 
make  an  application  for  execution,  and  under  clause  (4) 
(cl.  5.  N.  R.)  time  ran  inter  alia,  from  the  date  of  the  order 
passed  on  a  previous  application  for  execution,  or  the  date 
on  which  such  order  'yd as  carried  out. 

The  words  "the  date  of  the  order  passed  on  such  applica¬ 
tion”  contained  in  clause  (4)  of  Art.  153  are  wide  enough 
to  cover  an  order  of  dismissal  like  the  one  in  question  and 
these  words  are  not  controlled  by  the  words  "‘the  date  on 
which  such  order  is  carried  out”  in  the  same  clause.  There 
is  nothing  in  the  clause  itself  to  justify  this  limitation. 
The  disjunctive  “or”  shows  that  the  clause  was  meant  to 
be  an  independent  and  self-contained  provision,  having.' no 
necessary  connection  with  or  dependence  on  the  provision 
that  follows  it.  Both  the  provisions  will  have  their  full 
operation,  if  the  first  provision  is  given  its  plain  and  literal 
meaning.  The  appellant  in  this  case  was  entitled  to  compute 
the  six  years  allowed  to  him  to  make  his  application  from 
6-4-1090  and  that  the  present  application  dated  3-4-1096  was, 
therefore,  not  barred. 

(ii)  Padmunabhan  v.  liamamn.  18  T.  L.  R.  208— S.  D.  I.  233, 

On  the  25th  Avani  1074  the  decree-holder  applied  for  attach* 
ment  and  sale,  and  on  the 4th  Kanni  1074,  the' Amin  reported 
attachment.  On  the  15th  Kanni  1074  the  court  struck  off  the 
application,  for  no  fault  of  the  decree-holder.  Another  appli¬ 
cation  was  put  infor  sale  on  4-4-1077.  Held  that  clause  (4) 
of  Art.  153  was  intended  only  to  cover  fresh  applications 
and  not  mere  motions  for  further  steps  in  pursuance  of  pre¬ 
vious  applications  not  properly  disposed  of  and  that,  therefore, 
the  application  for  sale  made  on  4-4-1077  was  not  barred, 
The  order- striking  off  the  application  was  not  a  judicial  order, 
It  was  merely  a  direction  to  remove  the  application  from  the 
pending  list, 
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(b)  The  date  on  which  such  order  was  carried  out. 

(i)  Iiunaran  Kumaran  v.  Mo.thevan  Thavasimuthu. 

24  T.  L.R.  12 

(See  above.) 

(ii)  Nilacantan  Sridhnran  Nambooripad  v.  VeliavuVeli  Yom. 

■  15  T.  L.  R.  64. 

(See  above) 

(e)  Steps  in  aid  Of  execution, 

ri)  Application  fop  copy  of  chitta. 

SivanPillalPemmal  Pillm  alias  Koch  u  Kunju  Pillal  v.  Subra- 

monia  Atyar  Rengaswamy  Iyer.  40  T.  L.  R.  86=14  T.  L.  J.  456. 

An  application  by  the  decree-holder  to  the  Court  which 
passed  the  decree  under  execution,  for  a  copy  of  the  chitta  to 
enable  him  to  place  an  attachment  on  the  properties  of  the 
judgment  debtor,  is  a  step-in-aid  of  execution  of  the  decree 
and  that  an  application  put  in  for  execution  within  three 
years  of  the  application  for  the  copy  of  chitta  is  not  barred. 

(ii)  Application  for  issue  of  sale  certificate. 

Venketarama  Vadhyar  Neelacanta  Iyer  v.  Narui/ana  Iyer 
Bhagauatheeswara  Iyer.  36  T.  L.  R.  22. 

In  execution  of  a  hypothecation  decree  obtained  by  the 
representatives  of  the  Karamana  Grama  Samudayam  the 
.  plaint  property  was  purchased  in  execution  by  the  1st 
plaintiff  on  18-2-1077.  The  sale  was  confirmed  on  19-3-1077. 
The  auction  purchaser  applied  in  Kumbhom  1085  for 
the  sale  certificate,  On  26*1-1089,  i.  e.,  within  six  years 
of  the  application  for  sale  certificate  the  present  represent* 
atives  of  the  Samudayam  sued  to  obtain  possession  of  the 
property,  Reid  that  the  application  by  a  decree-holder,  auction 
purchaser,  to  be  put  in  possession  of  the  property  purchased 
hy  him  was  an  application  for  execution  of  a  decree  and  fell 
under  Art.  153  (Art.  166  IT.  R.)  of  the  Limitation  Regulation. 
(20  T.  L.  R.  151  foil.). 

That  the  application  for  issue  of  sale  certificate  was  a  step* 
in-aid  of  execution  and  that  under  Art.  153  of  the  Limitation 
Regulation  the  present  application  was  within  time  having 
been  made  witbin  six  years  of  the  date  of  the  application  for 
obtaining  the  sale  certificate.  That  the  plaintiff’s  application 
was  a  matter,  relating  to  execution  of  the  decree  obtained  by 
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the  Samudayam,  to  be  dealt  with  under  See.  238  C.  P.  C.  (Sec. 
40  of  the  new  Code). 

(Hi)  Application  against  wrong  representatives. 

Narayanan  Narayanan  v.  Vaaudemn  Narayanan  Pooti.  25 
T.  L.  R.  168. 

If  an  application  for  execution  has  been  made  against  a 
wrong  representative  under  an  honest  and  reasonable  mistake, 
it  may  be  treated  as  made  in  accordance  with  law  so  as  to 
save  limitation. 

Civ)  Application  to  recall  case  transferred  to  another  Court. 

Padmanabhan  Swaminathan  v.  Saya  Mythee.n  Kunju.  22 
T.  L.  R.  83. 

An  application  to  the  court  which  passed  the  decree  to  recall 
the  case  sent  to  another  Court,  for  execution  is  a  step-in-aid 
of  execution  under  clause  (4)  of  Art.  153  [Cl.  (5)  of  Art.  166 
N.  R.]  of  the.  Limitation  Regulation.  The  duty  of  the  Court 
which  passed  the  decree  is  not  extinguished  simply  because  it 
has  transferred  a  copy  of  the  decree  for  execution  to  another 
Court  and  there  is  nothing  to  prevent  both  Courts  executing  the 
decree  provided  arrangements  are  made  to  protect  the  judg¬ 
ment-debtor  from  the  risk  of  being  obliged  to  pay  twice  over. 

(v)  Application  by  junior  members  of  Tar  wad. 

Parameswara  Iyer  Haiihara  Iyer  v.  Narayanan  Kunjan. 
IT.  L.J.9S. 

Held  that  a  junior  member  is  constructively  a  party  to  a 
decree  obtained  by  the  Karanavan,  and  that,  therefore,  even 
granting  that  the  junior  member  cannot  ordinarily  represent 
the  Tarwad,  an  application  presented  by  him  for  execution  of 
a  decree  obtained  by  his  Karanavan  is  not  a  mere  nullity,  but 
it  may  be  treated  as  an  application  in  aid  of  execution. 

(vi)  Application  16  implead  legal  representative  of  judgment 

debtor. 

Mahomed  Avukkar  Isinal  Lubba  v,  Meera  Ummal  Amina 
Ummal.  12  T.  L.  R.  36. 

An  application  by  a  decree-holder  to  make  the  legal  repre¬ 
sentative  of  a  deceased  judgment-debtor  a  party  to  the  execu¬ 
tion  proceedings,  is  a  step-in-aid  of  execution  and  will  give  a 
fresh  starting  point  for  the  computation  of  limitation  in  exe- 
putiop. 
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(vii)  Application  for  transfer,  transfer  and  subsequent  appli. 

cation  for  execution. 

Marth&ndan  Narayanan  Tampi  v.  Kimaran  Neelacantan. 

II  T.  L.  R.  183. 

A  decree  passed  by  the  District  Court,  Trivandrum,  was 
transferred  on  the  application  of  the  assignee  decree-holder 
to  the  STagercoil  Distriot  Court  tor  execution.  The  application 
for  transfer  was  dated  3-12-1068.  The  assignee  applied  to  the 
Fagercoil  Court  on  the  3rd  Avani  1069.,  but  it  was  rejected 
as  barred  under  Sec.  223  C.  P.  C.  (Sec.  41  &  O.  21.  rr.  8  &  19  of 
the  new  Code),  more  than  twelve  years  having  elapsed  from 
date,  of  the  decree.  Held  that  under  the  last  para  of  Sec. 
223  C.  P.  C.,  the  application  of  the  3rd  Adi  1068  was  made 
within  time,  and  that  it  was.  also  clear  that  it  was  a  step-in-aid 
of  execution.  That  the  application  for  transfer  for  the  purpose 
of  execution,  the  transfer,  and  the  second  application  for  the 
execution  of  the  decree  (of  3rd  Avani  1069)  must  be 
considered  .as  parts  of  one  transaction;  and  that,  therefore,  the 
execution  of.  the  decree  was  not  barred. 

(viii)  Application  by  assignee  to  place  him  on  record. 

Krishna  n  v.  Kuinctran.  17  T.  L.  R.  app.  17  F.  B. 

A  decree  was  passed  on  30-3-1070.  The  decree-holder  .applied 
for  arrest  on  20-3-1073.  The  application  to  recognise  the 
assignee  as  the  decree-holder  and  to  execute  the  decree  at  his 
instance  was  made  on  the  11th  Thai  1075  and  this  prayer  was 
granted  on  the  21st  Ani  1075.  The  next  application  was  made 
on  the  15th  Vycausi  1076.  Held  that  an  application  by  the 
assignee  of  the  decree  to  place  him  on  the  record  as  the 
decree-holder  and  to  take  further  steps  was  a  step-in- aid  of 
the  execution  of  the  decree  so  as  to  give  a  fresh  starting  point 
of  limitation. 

The  object  of  an  assignment  of  a  decree  is  to  enable  the 
assignee  to  get  it  executed,  and  this  object  will  be  defeated 
if  the  application  by  an  assignee  to  be  placed  on  the  records 
'  as  decree-holder  is  not  treated  as  a  step  in  execution. 

III  T.  L.  R.  42  and  S.  A.  488  of  1Q67  foil), 
fd)  What  are  not  steps-in-aid  of  esecutipn. 

fi)  Peermahammed  Chekvariaihii  v.  Chekmeera  Meera  Lubbay. 
11T.L.R.  105. 

Held  that  proceedings  taken  by  a  decree-holder  who  also 
became  the  auction  purchaser  in  part  satisfaction  of  the 
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decree,  to  obtain  possession  of  the  property  purchased  are  not 
steps-in-aid  of  execution,  and  will  not  keep  the  decree  alive, 
so  as  to  save  the  right  of  further  execution  from  becoming 
time-barred.  Held  also  that  the  application  for  further  exe¬ 
cution  will  be  barred  if  it  is  not  made  within  three  years  alter 
the  date  of  the  sale.  Time  in  such  cases  begins  to  run  from 
the  date  of  the  sale  and  not  from  the  date  of  the  confirmation 
of  sale. 

(ii)  Shekku  Myt-heen  Ussan  Pillai  v.  Shemalh  Lssav  Vnva. 
11  T.  L.  R.  42. 


A.  money  decree  was  passed  charging  certain  immovable 
■  property  in  favour  of  plaintiff  who  assigned  the  decree  to  the 
special  respondent.  Before  the  assignment  was  made,  the 
defendant  died  and  the  special  appellant  was  brought  on 
record  as  his  representative.  The  first  proceeding  taken  by 
the  decree-holder  to  execute  the  decree  was  on  12-1.0-1059; 
the  next  step  was  on  30-10-1062  and  the  last  in  1066,  the  year 
after  the  assignment.  The  decree-holder  relied  on  the  assign¬ 
ment  as  a  step-in-aid  of  execution.  Held  that  the  assignment 
of  the  decree  was  not  such  a  step-in-aid  of  execution  as  would 
save  decree  from  the  legal  bar. 

A.  decree  even  though  registered,  if  barred  at  tho  date  of 
Regulation,  II  of  1062,  came  into  force,  wouid  not  be  revived 
by  the  provisions  of  that  Regulation. 

The  fact  that  the  Court  by  oversight  omitted  to  take  notice 
when  the  second  application  for  execution  was  made,  that  the 
period  of  execution  allowed  by  law  had  elapsed,  could  not 
revive  the  decree  and  bar  the  debtor  from  claiming  the  pro¬ 
tection  given  him. 

CLAUSE  G. 

Attachment  of  property  under  the  old  law. 

Vasudeva  Kammathi  Upendra  Kammathi  v.  Kesava  Pmhhu 
Venugopala  Prabhu.  11  T.'L.  R.  13  F.  B. 

Held  that  an  attachment  of  property  made  in  execution  of  a 
decree,  continued  in  force,  under  the  old  Limitation  Regula¬ 
tion,  (Regulation  III  of  1040),  until  it  was  removed  or  super¬ 
seded.  It  operated  de  die  in  diem  as  process  of  execution  upon 
the  decree,  and  at  any  time  further  process  for  sale  of  the 
property  might  be  issued  upon  the  ^ttgphrpent, 
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Clause  9  of  the  old  Regulation. 

N.  B.  It  has  been  omitted  from  the  new  Regulation. 

(a)  Acknowledgment  of  decree  debts  -applicability  of  Secs.  19  &  20. 

Padmanabhan  Velayudhan  v,  Narayanan  Kri&hnan.  ft, 
T.  L.  J.  431. 

(See  above) 

(h)  The  expression  “debt”— meaning  of. 

Para.meswara  lyen  Venkitp.amara  Tyen  v.  Padmanabhan 
Narayanan.  7  T.  L.  J.  413. 

Held  that  the  expression  “the  debt”  in  clause  (9)  of  Art.  153 
of  the  Limitation  Regulation  meant  the  decree-debt.  Heno6 
the  admission  must  be  of  the  liability  under  the  decree  and 
not  of  the  antecedent  debt  on  which  the  decree  was  based. 
Held  aha  that  the  admission,  in  order  to  he  operative,  should 
he  made  in  a  petition  presented  to  the  executing  Court  in  the 
Course  of  execution  proceedings.  So  the  admission  oontained 
in  a  compromise  petition  filed  in  another  case  was  inoperative 
under  clause  (9)  of  Art.  153,  and  had  not,  therefore,  the  effect 
of  saving  the  bar  of  limitation. 

(c)  The  expression  “Court”. 

Meethian  Mohamad  v.  Subrwmonia  Aiyan  Dharmaraja  Tyen. 
27  T.  L.  R.  120  =  2  T.  L.  J.  308. 

The  words  “the  Court”  in  clause  (9)  of  Art.  153  of  the 
Limitation  Regulation,  mean  “the  proper  Court”  as  used  in 
Explanation  II  of  that  Article  and,  therefore,  an  admission  of 
a  decree  debt  made  by  the  judgment  debtor  in  a  petition  pre¬ 
sented  to  a  foreign  Court  will  not  save  from  limitation  the 
decree-holder’s  application  for  execution  of  the  decree. 

Explanation  I. 

(a)  Execution  by  one  of  the  joint  decree-holders. 

Renga  Row  Ramanatha  Row  v.  Jinma  Asem.  6.  T.  L.  R.  81. 

Held  that  the  execution  of  a  decree  by  one  of  the  decree- 
holders  is  sufficient  to  save  the  decree  from  bar  by  limitation 
in  favour  of  the  other  decree-holders  and  that  .a  bona  fide 
proceeding  by  one  of  the  decree  holders  of  a  joint  decree 
enures  to  the  benefit  of  the  other  decree-holders, 
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(b)  Execution  against  some  only  of  the  representatives  of  judgment-debtor 

- other  heirs  impleaded  after  period  of  limitation. 

Korala  Kuriakose  Kathanar  v.  Nilacantan  Ummini.  30. 
T.L.R.  247=5  T.  L.J.  53. 

A  registered  decree  was  being  executed  against  some  of  the 
heirs  of  a  deceased  judgment-debtor,  when  the  decree-holdor 
applied  to  bring  in  other  persons  as  heirs  of  the  judgment 
debtor,  and  to  be  allowed  to  execute  the  decree  against  them 
also.  It  was  contended,  inter  alia,  that  this  application  was 
barred  as  it  was  put  in  more  than  six  years  after  the  date  of 
the  prior  application. 

Held  that  the  Application  was  not  barred.  The  explanation 
appended  to  Art.  153  (Art.  166  R.  R.)  provides  that  where  the 
decree  or  order  has  been  jointly  passed  against  more  than  one, 
the  application  if  made  against  any  one  or  more  of  them  or 
against  his  or  their  representatives,  shall  take  effect  against 
them  all.  The  decree  having  been  kept  alive  tbe  law  allows 
the  decree-holder  to  take  all  the  steps  necessary  to  be  taken 
to  obtain  the  fruits  of  his  decree. 

(c )  Right  of  representatives  to  be  placed  on  record. 

(ij  Ohaclca  Potlien  v.  Sreedharan  Sankara rt  Namboori.  25 
T.  L.  R.  134. 

The  decree-holder  applied  for  the  execution  of  the  decree  in 
1079,  within  twelve  years  of  the  decree  but  died  while  the 
subsidiary  proceedings  were  going  on.  Within  four  months 
of  his  death  his  legal  representatives  put  in  a  petition,  i.  e„  on 
5-8-1082,  more  than  twelve  years  after  the  decree  for  permis¬ 
sion  to  prosecute  the  application  of  1079.  Held  that  the  60  days’ 
limitation  under  Art.  145  (Art.  161  R.  R.)  applied  only  to  the 
bringing  m  of  legal  representatives  during  the  pendency  of  the 
suit  and  did  not  apply  to  execution  proceedings  and  that  the 
general  Article  152  (Art.  165.  R.  RJ  would  apply  to  an  appli¬ 
cation  by  the  legal  representative  to  continue  execution 
proceedings.  Execution  proceedings  would  not  abate  by  the 
death  of  the  decree-holder  and  they  could  be  revived  by  the 
application  of  the  legal  representative  if  he  applied  to  continue 
them  within  3  years  of  the  death  of  the  decree-holder.  The 
application  was  not  time-barred. 

Held  also  that  as  the  application  was  to  continue  proceed¬ 
ings  which  were  pending  and  not  a  fresh  application  fox 
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execution,  Sec.  223  C.  P.  C.  (Sec.  41  and  0.  21  it.  8  and  19  of 
the  new  Code)  had  no  application,  and  the  twelve  years’  rule 
cOuldTiot  be  a  bar  to  continuing  the  execution.  (See  Arts.  161 
and  165  supra) 

(ii)  Naman  Narayanan  Nambooripad  v.  Vasudevan  Pa'r- 
outhi  Antkarjanam.  20  T,  L.  R.  151. 

The ’heir  of  the  deceased  auction-purchaser,  decree-holder, 
applied  to  be  brought  on  record  as  the  legal  representative  of 
the  deceased  and  to.  be  put  into  possession  of  the  property 
purchased.  The  application  was  dismissed  on  the  ground^that 
the  applicant  should  seek  his  remedy  by  a  separate  suit.  The 
District  Judge,  in  appeal,  while  confirming  the  MunSiff’s  order, 
also  held  that  the  application  is  barred  as  it  wasj  presented 
more  than  three  years  after  the  issue  of  the  sale  certificate. 

Held  that  the  application  by  the  auction-purchaser,  decree- 
holder,  for  possession  of  property  was  an  application!  for  exe¬ 
cution  of  a  decree  and  that  the  limitation  applicable  was  six 
years,  (the  decree  in  this  case  being  one*  charged  upon  im¬ 
movable  property  and  having  been  registered)  from  the  date 
of  the  prior  application.  So  the  auction-purchaser’s  appli¬ 
cation  was  not,  therefore,  barred  by  limitation.  Held  also  that 
the  application  of  the  auction-purchaser’s  heir  fell  within 
Sec.  238  C.  P.  C.  (Sec.  40  of  the  new  Code)  and  the  question 
was  none  the  less  a  question  under  Sec.  238  because  it  also  fell 
under  Sec.  315.  (0.  21.  r.  92  of  the  new  Code). 

UNREPORTED  CASE  LAW. 

(a)  Application  by  Karanavan  lor  the  time  being. 

S.  A.  3d  Oof  ms. 

An  application  for  execution  made  by  one  who  claimed  to 
be  the  Karanavan  of  a  Tarwad  at  the  time  under  an  Udam- 
pady  was  efficacious  for  the  purpose  of  saving  limitation, 

(IT.  L.  J.  98  extended). 

(b)  Pendency  of  a  suit  between  decree-holder  and  third  party. 

Civil  Revision  petition  No.  56  of  1091. 

The  last  order  striking- off  the  execution  application  was 
passed  on  30-6-1084.  The  next  application  was  put  in  on 
4-10-1090  i.  e.,  more  than  six  years  after  that  order,  A  suit 
•'  was  pending  as  to  who  the  representative  of  the  deceased 
v  decree-holder  was.  The  judgment-debtor  was  not  a  party  to 
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the  suit.  Held  that  the  pendency  of  another  suit  between  th0 
present  petitioner  and  a  third  party  could  not-  b*:  sufficient 
reason  for  extending  the  period  of  limitation^or  leaving  out  of 
account  the  period  of  the  pendency  of  the  litigation. 
(6  T.  L.  J.  431  foil,  and  28  T.  L.  R.  151  dist .) 

(e)  Stay  of  execution  proceedings  by  injunction— claim  petition— separate 
suit  to  set  aside  claim  order. 


8.  A.  451  of  1091. 

In  execution  of  a  decree  certain  properties  were  brought  to 
sale.  The  sale  was  stopped  by  an  order  to  stay  proceedings 
passed  in  another  suit.  After  the  disposal  of  the  suit,  the 
decree-holder  put  in  a  petition  for  the  execution  of  the  decree. 
In  the  meanwhile  the  previous  application  Was  struck  off 
owing  to  stay  of  proceedings.  Held  that  in  as  much  as  the 
previous  application  remained  to  be  disposed  of,  the  present 
application  was  only  to  revise  the  previous  one  and  was  there¬ 
fore  not  barred. 

(d)  Interval  between  date  of  claim  order  and  date  of  decree  Of  High  Court 
in  the  claim  case. 


Proceedings  JVo.  185  of  1092. 

In  execution  of  a  Small  Cause  decree  certain  properties 
were  attached  and  a  third  person  put  in  a  claim  petition  that 
the  property  was  not  attachable.  Subsequently  a  suit  was 
filed  to  set  aside  the  claim  order.  Held  that  the  interval  bet¬ 
ween  the  date  of  claim  order  and  the  date  of  the  dedree  of  the 
High  Court  in  the  claim  ease  should  be  excluded  in  computing 
limitation.  Meld  also  that  the  application  in  execution  of  the 
decree  put  in  after  the  claim  case  could  be  viewed  as  merely 
one  to  continue  or  revise  the  former  application  only  so  far  as 
that  portion  of  the  decree  amount  for  which  the  property  was 
attached  and  no  more.  (2  T,  L.  J.  1  and  28  T.  L.  R.  151  foil.) 
(e)  Step-in-aid  of. 

A.  8. 260  of  1079. 

An  application  to  bring  in  the  legal  representative  is  a  step- 
in-aid  of  execution. 

(0  Made  in  accordance  with  law. 

8.  A.  199  of  1089. 

A  decree  was  obtained  in  the  Krishnapuram  Munsiff’s  Court 
on  27-3-1076.  On  17-3-1088  an  application  was  made  to  the 
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said  court  under  Sec.  218  C.  P.  0.  (Secs.  35,  36,  37  and  0.  21 
r.  4  of  the  new  Code)  to  have  the  decree  transferred  to  the 
Karunagapalli  MunsifFs  Court  and  certificate  and  other  papers 
.  reached  the  Karunagapalli  Munsiff’s  Court  only  on  3-5-1088, 
On  the  previous  day,  i.  e.,  2-5-1088  the  decree-holder  put  in  a 
petition  to  the  latter  cuurt  to  proceed  with  the  execution.  The 
application  was  rejected  as  time-barred.  The  District  Judge 
held  in  appeal  that  the  decree  was  not  barred.  It  was  however 
contended  on  behalf  of  the  judgment-debtor  in  second  appeal 
that  because  the  execution  application  dated  17-3-1088  did  not 
state  specifically  in  what  mode  the  assistance  of  the  Court  was 
required,  the  said  application  was  not  one  made  “  in  accord¬ 
ance  with  law.”  Held  that  the  execution  ot  the  decree  was 
not  barred  and  that  as  the  clause  “in  accordance  with  law  ” 
is  absent  from  our  Regulation  effect  could  not  be  given  to 
judgment-debtor's  contention. 

N.  B.  The  clause  “  in  accordance  with  law  ”  is  present  in 
the  new  Regulation. 

(g)  Application  by  assignee  to  implead  him  as  decree-holder. 

S.  A.  488  of  1067. 

Held  that  an  application  by  assignep  to  place  him  on 
record  as  decree-holder  is  not  sufficient  to  save  limitation.  It 
is  not  a  proceeding  to  execute  the  decree, 

INDIAN  CASE  LAW. 

fa)  Applications  for  execution,  by  what  law  governed. 

CU  All  applications  for  execution  of  a  decree  or  applications 
in  the  suit  which  resulted  in  that  decree,  and  are  governed  by 
the  law  of  limitation  in  force  at  the  date  of  the  suit.  8  C.  51 
P.  C.  =  8.  I.  A.  123  ;  9  C.  446. 

(2)  But  the  Bombay  High  Court  held  that  the  law  of 
limitation  applicable  to  an  application  for  execution  of  a 
decree  is  not  the  law  in  force  at  the  date  of  the  institution 
of  the  suit  resulting  in  the  decree  under  execution,  but  the 
one  in  force  at  the  date  of  the  application  for  execution. 
7  B.  459  ;  25. 1.  C.  738. 

(b)  Construction  of  the  article. 

(1)  This  Article,  182  (Art.  166  N.  R.)  should  receive  a  fair 
ahd  liberal  (and  not  too  technical)  construction,  so  as  to  enable 
the  decree-holder  to  obtain  the  fruits  of  his  decree  and  the 
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language  of  the  Article  ought  not  to  be  strained  in  the  judg¬ 
ment-debtor’s  favour.  13  C.  W.  N.  533 ;  24  C.  778  ;  28  M.  557  ; 
23.  I.  0.  533  ;  27  C.  709  ;  16  M.  L.  T.  103  ;  1  C.  W.  N.  626.  . 

(2)  Article  182  (Art.  166  N.  E.)  is  not  exhaustive  of  appli¬ 
cations  for  execution.  So  if  such  application  does  not  fall 
within  Art.  182  it  would  be  governed  by  the  residuary 
Article  181  (Art.  165  N.  E.).  26  M.  780;  30  C.  407. 

(g)  Application  by  Government. 

In  regard  to  applications  Government  enjoys  no  special 
privilege ;  consequently'  it  must  apply  for  execution  within 
three  years  allowed  by  this  Article.  4.  M.155;  7  B.  552 
22  W.  E.  512. 

(d)  Effect  of  Section  48  C.  P.  C.  (Sec.  41  of  our  code). 

The  effect  of  Sec.  48  O.  P.  O.  is  not  to  supersede  the  law  of 
limitation  ;  it  is  the  Limitation  Act,  and  not  Sec.  48  C.  P.  C. 
which  prescribes  a  period  of  limitation  for  execution  of  decrees. 
Sec.  48  C.  P.  C.  only  fixes  an  outside  period  after  which  exe¬ 
cution  of  a  decree,  though  not  barred  by  Limitation  Act  may 
not  be  granted. 

(e)  Disability  of  decree-holder - enlargement  of  time. 

In  cases  of  disability  (e.  g.,  minority)  of  a  sole  decree-holder, 
or  of  one  or  some  of  several  joint  decree-holders,  limi¬ 
tation  for  an  application  for  execution  is  enlarged.  Time 
could  not  run  against  a  minor  and  if  a  decree-holder  applies 
for  execution  within  three  years  of  his  attaining  majority,  he 
would  be  in  time,  notwithstanding  that  the  period  of  twelve 
years  prescribed  by  Sec.  48  C.  P.  C.  (Sec.  41  of  our  code)  had 
then  run  out.  2  C.  714 ;  18  M.  99  F.  B. ;  36  B.  498. 

(i)  Fraud - enlargement  of  time. 

Under  Sec.  48  C.  P.  C.  (Sec.  41  of  our  code),  force  or  fraud 
gives  a  new  period  of  twelve  years  thereafter.  34  A.  20  ; 
35  M.  670 ;  22  M.  320. 

(g)  Fraud,  what  is. 

If  a  judgment-debtor  wilfully  and  in  order  to  defeat  exe¬ 
cution  evades  process,  it  is  fraud  within  Sec.  .48  C.  P,  C.  35  M. 
670  ;  6  M.  365. 

(b.)  Applications  under  O.  21.  r.  95  of  the  C.  P.  C.  (O.  21  r.  92 

of  our  code.). 

Applications  under  O.  21  r.  95  of  the  C.  P.  C.  by  the  pur¬ 
chaser  at  a  Court  sale  being  one  for  delivery  of  possession  in 
execution  of  a  decree  falls  uqder  this  Article.  13  M,  504. 
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(])  JEffect  of  striking  off  execution  proceedings. 

(1)  An  execution  application  struck  off  by  the  Court  in 
consequence  of  an  order  staying  execution  must  be  considered 
to  be  pending  because  the  Court  has  no  power  to  strike  off  the 
application.  3  M.  L.  J.  298. 

(2)  The  fact  that  an  execution  application  is  struck  off  for 
non-payment  of  batta  cannot  bar  the  entertainment  of  a  fresh 
application.  1  M.  L.  J.  750. 

(k)  Res  judicata. 

(1)  The  Privy  Council  has  held  that  though  orders  in  exe¬ 
cution  proceedings  do  not  come  within  language  of  Sec.  11, 
C.  P.  C.  (Sec.  10  of  our  code)  such  orders,  if  not  appealed  from, 
are  binding  on  the  parties  in  all  subsequent  proceedings.  6  A. 
269  P.  C. ;  7  A..  102  P.  C. ;  8  C.  51  P.  C. ;  39  I.  C.  795. 

(2)  To  operate  as  res  judicata  the  adjudication  must  be  on 
the  merits.  15  A.  84  F.  B. ;  11  B.  537 ;  22  B.  83  ;  28<  C.  122. 

(3)  If  execution  application  is  dismissed  for  default  it  will 
not  operate  as  res  judicata.  10  C.  W.  209;  22  B  83; 
28  C.  122. 

(4)  When  the  Court,  after  service  of  notice  on  the  judgment- 
debtor  to  show  cause  why  the  decree  should  not  be  executed, 
makes  an  order  for  execution  (e.  g.,  that  attachment  should 
issue)  the  Court  is  thereby  deemed  to  have  decided  (whether 
rightly  or  wrongly)  that  the  execution  application  was  not 
then  time-barred,  and  the  judgment-debtor  is,  accordingly  in 
subsequent  proceedings,  precluded  from  showing  that  the 
previous  execution  application  was  in  fact  time-barred.  8  C. 
51  P.  C,;  23  C.  374;  24  M.  669. 

(l)  Review. 

A  Court  can  review  its  own  order  in  execution  although  an 
appeal  might  have  been,  but  was  not,  preferred.  28  M.  396. 

(m)  Pending  application - revival. 

(1)  Where  execution  proceedings  commenced  by  the  decree- 
holder  or  struck  off,  but  not  finally  disposed  of  and  the  next 
application  is,  in  substance,  and  in  form,  one  to  revive  and 
carry  through  such  application,  it  will  not  be  barred  by  time. 
27  A.  334  P.  C.  =  9  C.  W.  N.  601. 

(2)  Where  in  consequence  of  an  application  for  setting 
aside  an  ex  parte  decree,  the  application  for  execution  of  sqch. 
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decree  is  struck  off  and  the  application  for  setting  aside  the 
ex  parte  decree  being  finally  dismissed,  the  decree-holder 
again  applies  for  execution,  such  application  will  be  a  con¬ 
tinuation  of  the  first  and  hence  will  not  be  barred.  14  C.  385  ; 
14  C.  387. 

(V  Where  a  sale  in  execution  being  set  aside,  the  decree- 
holder  applies  again  for  execution,  the  latteT  is  not  a  fresh 
application  hut  one  to  revive  the  former  application  and  will 
not  be  barred,  though  more  than  three  years  from  the  date  of 
the  former  application.  18  A.  483  F.  B. ;  4  C.  415. 

(4)  An  order  made  without  notice  and  in  the  absence  of 
both  parties  cannot  be  regarded  as  an  order  between  the 
parties  at  all.  It  amounts -to  no  more  than  a  direction  to  the 
officers  of  the  Court  to  remove  the  proceedings  from  the  pend¬ 
ing  list.  The  execution  petition  itself  should,  under  the 
circumstances,  be  considered  to  have  been  pending.  18 

M.  L.  J.  46  ■=  31  M.  71. 

CLAUSE  1. 

(a)  The  date  of  the  decree. 

(1 )  The  words  “  the  date  of  the  decree  ”  mean  the  date  the 
decree  ought  to  bear  under  order  20  r.  7  C.  P.  C.  (O.  20,  r.  7  of 
our  code)  i.  e.,  the  date  of  the  judgment  and  not  the  date  when 
the  decree  is  signed  by  the  Judge  so  that  an  application  made 
more  than  three  years  from  the  date  oil  which  the  judgment 
was  pronounced  would  be  barred.  25  C.  109  ;  1  C.  W,  N.  93  ; 
13  C.  104;  57  LC.  531. 

(2)  Article  182  (1)  [Art  166  (1)  N.  ft.]  contemplates  only  a 
decree  or  order  made  in  such  a  form  as  to  render  it  capable  of 
being  enforced  in  execution.  If  a  further  application  is  neces¬ 
sary  to  make  the  decree  executable  then  Art.  181  (Art.  165 

N.  R.)  applies  for  such  further  application.  40  M.  L.  J.  1  = 
48.  L  A.  17  -  59.  I.  C.  636  P.  C. 

(3)  If  a  decree  is  amended  time  runs  from  the  date  of  the 
amendment.  18  C.  W.  N.  266  =  21. 1.  C.  615. 

CLAUSE  2. 

(a)  Appeal  by  one  or  more  of  several  parties. 

Where  a  decree  is  passed  severally,  not  jointly,  against 
several  defendants  individually,  and  an  appeal  is  preferred  only 
by  some  of  the  defendants  on  a  ground  not  coalition  to  a)l  the 
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defendants,  time  for  execution  as  against  the  non-appealing 
defendants  will  run  from  the  date  of  the  original  decree  and 
not  from  that  of  the  appellate  decree.  13  A.  1  F,  B.;  4  A.  36. 

(b)  Appeal - whether  includes  revision. 

Clause  (2)  refers  to  an  appeal.  So  an  order  passed  on 
revision  (for  example  in  a  Small  Cause)  does  not  enlarge  the 
time  under  clause.  (2).  36  M.135;  20. 1.  C.  563;  27  A.  234  P.  C. 

(e)  Revision - modification  of  decree  in  revision. 

Where  the  decree  of  a  Cjurt  of  first  instance  is  modified  in 
revision  by  the  High  Court,  limitation  for  the  execution  of  the 
deoree  runs  Irom  the  date  of  the  order  passed  by  the  High 
Court  in  revision.  22  C.  W.  N.  158  ;  44.  I.  C.  141. 

(cl)  Appeal  against  the  disallowed  portion - execution  of  unappealed  por¬ 

tion. 

(1)  Where  plaintiff  obtains  a  decree  only  for  a  portion  of  the 
amount  claimed  by  him  and  unsuccessfully  appeals  as  regards 
the  disallowed  portion,  time  will  run  for  execution  even  as 
regards  the  portion  allowed  only  from  the  date  of  the  appellate 
decree.  18  B.  203;  23  C.  876. 

(2)  Where  there  has  been  an  appeal  only  from  part  of  a 
decree,  time  will  run,  in  the  case  of  execution  of  the  un¬ 
appealed  part  only  from  the  date  of  the  appellate  decree. 
26  M.  91. 

(e)  Order  returning  appeal - starting  point  of  limitation. 

An  order  returning  an  appeal  presented  to  a  wrong  Court 
bona  fide  is  not  covered  by  clause  (2),  and  the  decree-holder 
does  not  get  extension  of  time  from  the  date  of  such  return 
counting  it  as  the  starting  point.  43  M.  835=  (1920)  M.  W.  N- 
587=39  M.  L.  J.  431. 

(f)  A  joint  decree - appeal  by  some  of  the  defendants. 

Where  a  single  decree  is  passed  against  two  defendants  and 
is  affirmed  on  appeal  preferred  by  one  of  them,  time  runs  even 
as  against  the  non-appealing  defendant  from  the  date  of  the 
decree  of  the  appellate  Court.  26  M.  91. 

(g)  The  appellate  court. 

The  words  “appellate  Court”  signify  the  Court  or  Courts  to 
which  thp  appeal  mentioned  in  the  Article  has  been  preferred. 
It  include?  botl)  tl)e  District,  Court  and  the  High  Court, 
0  C,  100, 
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Order  amending  decree. 

An  order  amending  a  decree  so  far  as  costs  are  concerned  is 
one  substantially  made  on  review  for  purpose  of  this  clause, 
24  M.  25;  25  C.  25B  ;  32  C.  90S. 

CLAUSE  4. 

Construction  of  clause  4. 

The  literal  construction  of  clause  W  of  Art.  182  ^Clause  (i) 
Art.  166  N.  R),  it  seems,  is  to  enable  a  decree-holder  to  revive 
a  barred  decree.  Suppose  a  decree  is  passed  in  1900  and 
nothing  further  being  done  to  keep  it  alive,  it  becomes  barred 
in  1903.  The  decree-holder  in  1908  applies  to  amend  the 
decree  and  the  decree  being  amended,  it  is  open  to  him  under 
clause  (4)  of  Art.  182  to  apply  for  execution  within  three  years 
of  the  amendment.  21.  I.  C.  615. 

N.  B.  There  is  no  limitation  prescribed  for  an  application 
to  amend  land  it  may  be  made  at  any  time.  It  would  appa¬ 
rently  be  no  answer  to  say  that  the  amendment  was  made  at  a 
time  when  the  decree  was  barred,  for  the  language  of  clause 
(4)  is  quite  general  and  apart  from  the  outside  limit  of  twelve 
years  imposed  by  Sec.  48  of  C.  P.  C.  (Sec.  41  of  our  code)  it  is 
immaterial  when  the  amendment  contemplated  by  clause  (4) 
is  made.  It  is  also  immaterial  to  enquire  whether  the  amend¬ 
ment  affected  the  decree  substantially  or  was  only  in  respect 
of  some  very  trivial  point.  In  either  case  under  the  express 
language  of  clause  (4)  time  runs  anew. 

CLAUSE  5. 

Scope  o!  clause  5. 

Under  this  clause  in  order  to  give  a  new  start,  there  must  be 
(1)  an  application  in  accordance  with  law  for  (a)  execution,  or 
for  fb)  a  step  in  aid  of  execution,  and  (2)  the  application  must 
be  made  to  the  proper  Court.  The  application  contemplated  by 
clause  (5)  may  be  oral  in  oases  where  the  law  does  not  require 
a  written  application.  19  B,  261  ;  22  A,  358  :  22  B.  722;  25  B. 
639  F.  B.;  23.  I  C.  533. 

(&)  Applications  in  accordance  with  law. 

(1)  An  application  in  accordance  with  law  means  an  appli¬ 
cation  to  the  Court  for  doing  something  in  execution  which, 
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by  law,  that  Court  is  competent  to  do.  Hence  an  application 
to  arrest  the  judgment-debtor  in  contravention  of  Sec.  58 
C.  P.  C.  (Sec.  50  of  our  code)  or  one  to  bring  mortgaged  pro¬ 
perty  to  sale  in  contravention  of  Sec.  99  of  the  Transfer  of 
Property  Act,  is  not  one  in  accordance  with  law.  12  A.  64. 

(2)  An  application  to  be  in  accordance  with  law  must  ask 
for  something  within  the  decree  and  not  outside  it.  34  B.  189= 
5. 1.  C.  601. 

(3)  An  execution  application  will  be  in  accordance  with 
law  notwithstanding  mistakes  and  defects  of  a  formal 
character.  21  W.  R.  97  P.  C. ;  12  C.  161. 

(b)  Applications  not  in  accordance  with  law. 

(1)  An  application  for  execution  put  in  without  a  copy  of 
the  decree  is  not  one  made  in  accordance  with  law.  5  B.  L.  R. 
394. 

(2)  An  application  for  execution  of  a  barred  decree  is  not 
one  in  accordance  with  law.  24  W.  R.  339. 

(3)  An  application  for  execution  made  by  a  guardian  on 
behalf  of  one,  found  to  be  a  major  at  the  time,  is  not  in  accord¬ 
ance  with  law.  28  M.  396=1  M.  L  T.  113. 

(c)  The  proper  Court. 

The  proper  Court  means  the  Court  whose  duty  it  is  to  eXe- 
'  cute  the  decree,  either  by  transfer  or  otherwise.  21  W.  R.  410  > 
6.  B.  31;  2.  I.  0.  941;  39.  I.  C.  63. 

(d )  “Step'-in-aid  of  execution  or  otherwise!’  . 

(1)  An  application  to  the  Court  to  do  an  act  in  aid  of  exe¬ 
cution  even  though  it  is  refused  is  a  step-iu-aid  of  execution. 
5.1.  C.  147  =  14  C.  W.  F.  486. 

(2)  Payment  into  Court  of  postage  stamps  in  pursuance  of 
an  application  for  transmission  of  decree  to  another  Court  for 
execution  is  a  step  in  aid  of  execution,  7  M.  307;  33.  I.  C.  523; 
19.  I.  C.  664. 

{3)  An  application  by  a  decree-holder  for  leave  to  bid  at  a 
sale  is  a  step  in  aid  of  execution.  13  A.  211;  21  B.  331;  22.  A. 
309;  12  C.  W.  N.  621;  30  C.  761. 

N.  B.  But  in  23  C.  690  it  was  held  that  such  applications  are 
not  a  step  in  aid  of  execution. 

(4)  An  application  for  transfer  of  a  decree  to  another  Court 
is  a  step  in  aid  of  execution.  1  A.  625  ;  2  A.  284;  6  C,  513; 
22  C.  3?5;  2  C.  W.  N.  415;  20  0.  29;  17  M,  L.  J.  417, 
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(5)  An  application  for  recognition  by  a  transferee  decree- 
holder  is  an  application  to  take  step-in-aid  of  execution. 
18  M.  L.  J.  24=31  M.  234. 


(6)  An  application  by  a  decree-holder  during  execution 
-proceedings  for  time  to  ascertain  the  address  of  judgment- 
debtor  is  a  step-in-aid  of  execution.  50  I.  C.  278;  38  A.  690=35. 
I.  C.  693. 

(7)  An  application  by  a  decree-holder  to  be  put  in  pjsses- 
-sion  of  the  property  purchased  by  him  is  a  step-in-aid  of  exe¬ 
cution.  All  steps  in  execution  of  a  decree  which  can  save 
limitation  must  be  taken  by  the  decree-holder  as  decree-holder 
and  not  as  auction  purchaser.  23  0.  W.  N.  926=54.  I.  0.  839. 

78)  An  application  for  a  copy  of  a  decree  to  be  executed  is 
not  an  application  to  the  Court,  to  take  some  step-in-aid  of 
execution  and  time  will  not  be  computed  from  the  date  of  such 
-an  application.  71920)  M.  W.  N.  700=60.  I.  C.  117. 

(9)  An  appeal  by  a  decree-holder  against  an  order  declaring 
a-judgraent-debtor  insolvent,  is  an  application  to  take  a  step- 
in-did  of  execution.  39  B.  20=26. 1.  C.  262. 

(10)  It  cannot  be  a  step-in-aid  of  execution  within  the 
meaning  of  this  Article  if  the  plaintiff  defends  the  appeal 
■preferred  by  the  judgment-debtor  in  an  execution  proceeding. 
•48.  I.  C.  187. 

(11)  A  decree-holder’s  application  under  Sec.  73  C.  P.  C. 
{Sec.  59  of  our  code)  for  rateable  distribution  is  a  step-in-aid 
of  execution.  8  C.  W.  N.  382.  (Distinguished  in  10  C.  W.  N.  28) 

(12)  The  filing  of  a  list  of  witnesses  in  an  execution  appli- 
-cation  when  the  Court  directed  both  the  parties  to  adduce 
evidence  is  a  step-in-aid  of  execution  and  saves  limitation. 
2-2  C.  W.  N.  1027=44.  1.  C.  604. 

(13)  An  application  of  a  decree-holder  certifying  payment 
of  a  portion  of  the  decretal  amount  out  of  court  is  a  step-m¬ 
aid  of  execution,  provided  the  payment  was  actually  made. 
20C.W.N.  615=34. 1.C.  625. 

(14)  The  decree-holder’s  application  to  bring  the  deceased 
judgment-debtor’s  representatives  on  record  is  a  step-in-Aid 
.  of  execution.  30  M.  541 ;  24  C.  778). 
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(15)  An  application  by  a  deceased  decree-holder’s  re¬ 
presentative  to  substitute  his  name  on  record  is  a  step  in-aid 
of  execution.  13  C.  W.  N.  20 ;  17  M.  L.  J.  485. 

(e)  What  are  not  “steps-in-aid  of  execution.” 

(1)  An  application  by  a  decree-holder  to  postpone  a  sale  for’ 
reasons  other  than  procuring  sale  at  a  greater  advantage  is 
not  a  step-in-aid  of  execution.  20  C,  255;  30  G.  761=8  C.  W.  N. 
251. 

(2)  An  application  for  time  to  pay  the  decree  amount  is  not 
a  step-in-aid  of  execution.  27  C.  285. 

(3)  The  release  of  a  judgment-debtor  for  failure  to  deposit 
subsistence  money  cannot  serve  as  a  starting  point  of  limita¬ 
tion.  1906  P.  L.  R.  72. 

.(4)  The  re-submission  of  an  application  after  amendment  as 
ordered  by  the  Court  does  not  amount  to  an  application  to  the 
Court  to  take  a  step-in-aid  of  execution.  5  M.  L.  T.  224. 

(5)  An  application  for  execution  of  a  decree  need  not  be 
accompanied  by  a  copy  of  the  decree.  When,  therefore,  the 
;  decree  has  been  lost  or  destroyed,  it  is  competent  to  the  decree 
holder  to  apply  for  execution  and  to  obtain  relief  upon  proof  of 
the  contents  of  the  decree  by  secondary  evidence.  An  appli¬ 
cation  to  a  Court  to  reconstruct  a  lost  decree  is  not  a  step-in¬ 
aid  of  execution,  as  it  is  needless  for  the  decree-holder  to  have 
the  decree  restored  before  he  applies  for  execution, 
11.  C.  L.  if.  243=  5.1.  C.  660. 

CLAUSE  6. 

Bate  of  Issue  of  notice. 

.  The  notice  contemplated  by  clause  (6)  is  notice  required  by 
O.  21  r.  22  C.  P.  C.  (0. 21.  r,  20  of  our  code)  and  the  issue  of  notice 
gives  a  new  start  under  clause  (6)  only  if  such  notice  is  required 
by  law,  (e.  g„  by  reason  of  the  decree  being  one  year  old,  etc). 
The  “date  of  issue  of  notice”  in  clause  (6)  means  the  date  of 
the  order  of  the  Court  directing  that  notice  should  go  and  not 
the  date  on  which  the  notice  is  signed  or  actually  leaves  the 
Court.  40  A.  630=46  1.  C.  '584  F.  B.;  27  B.  622;  6  C.  W.  N.  656. 

N.  B.  A  contrary  view  was  held  in  42  B.  553  =  45. 1.  C.  559. 

CLAUSE  7. 

Scope  of  clause  (7) 

(1)  This  clause  is  quite  general  and  is  not  confined  to 
instalment  decrees.  '  So  a  decree  by  which  the  whole  amount 
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is  payable  at  a  future  date  is  withm  clause  (7)  and  time  for 
execution  accordingly  runs  from  the  expiry  of  such  future  date.. 
3  B.  193;  7  M.  152. 

(2)  In  case  of  a  decreepayahle  by  instalments  providing  for 
execution  of  the  entire  decree  amount  in  case  of  any  default, 
an  application  for  execution  will  be  within  time  under  this 
Article  if  it  is  made  within  three  years  from  the  date  on  which 
any  instalment  became  due.  2  B.  356;  2  A.  291;  16  A.  371. 

(3)  Where  future  maintenance  is  directed  to  be  paid  at  a 
certain  rate  from  the  date  of  suit  till  the  decree-holder’s  death, 
it  is  tantamount  to  a  decree  directing  payment  on  that  date  in 
every  subsequent  year  and  the  decree  is  within  clause  (7)  of 
Art. 182  [cl.  (7)  of  Art.  166  N.  R.].  30  M.  504 ;  18  M.  482. 

Explanation  I. 

(a)  Execution  by  one  of  several  co-sharers. 

Execution  taken  out  by  one  of  the  co-sharevs  holding  a  decree  - 
for  partition  is  sufficient  to  keep  the  decree  alive  in  favour  of 
all.  3  C.  551 ;  9  C.  568. 

(b;  Decree  specifying  separate  liability  of  Judgment-debtor. 

Where  a  decree  has  been  passed  against  two  persons  speci¬ 
fying  the  portions  for  which  each  is  liable,  execution  against 
one  of  them  only  will  not  save  limitation  as  against  the  other. 
1.  B.  L.  R.  258  F.  B. 

(e)  Execution  against  one  of  several  joint  judgment-debtors. 

Execution  proceedings  against  some  only  of  the  joint 
judgment-debtors  under  a  decree  will  keep  it  alive  as  against 
all  of  them.  8  W.  R.  80  ;  9  W.  R.  240. 

(d)  Application  by  one  of  the  joint  decree-holders. 

An  application  by  one  of  several  holders  of  a  joint  decree 
will  take  effect  and  keep  it  in  force  in  favour  of  all  the  holders. 
8W.  R.  100;  11  W.  R.  421;  21  W.  R.  243;  22  W.  R.  468; 
3  M.  79. 

Explanation  II. 

“Proper  court”.  . 

(1)  "  Proper  Court  ”  means  the  Court  whose  duty  it  is  to 

execute  the  decree  or  order.  The  time  spent  in  infructuous 
proceedings  in  a  wrong  court,  (i.  e..  in  a  Court  which  is  not  the 
proper  Court  for  the  purpose  of  Explanation  II)  may  be 
excluded  under  Sec.  14,  (Sec.  14  1ST.  R,). 
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0.  21  r.  16.  C.  P.  C.  (0.21.  r.  14  of  our  code)  provides  that 
when  a  decree  is  transferred  by  assignment,  the  pi*oper  Court 
to  which  the  transferee  must  apply  for  execution  is  the  Court 
passing  the  decree  and  not  the  Court  to  which  it  may  have 
been  sent  for  execution.  2  A..  283. 

(2)  Unless  and  until  the  transferred  Court  has  under 
Sec.  41  C.  P.  C.  (Sec.  37  of  our  Code)  certified  the  result  of 
•execution proceedings  to  the  transferring  Court  the  former 
i.  e.,  the  Court  to  which  the  d  ecree  is  transferred,  is  the  proper 
Court,  and  under  these  circumstances  (i.  e.,  before  the  result 
.is  so  certified)  the  transferring  Court  is  not  the  proper  Court. 
It  would  seem  that  when  the  transferred  Court  has  under 
Sec.  41  C.  P.  C.  certified  the  result  of  the  execution  proceed¬ 
ings,  it  ceases  thereafter  to  be  the  proper  Court  for  the  purpose 
t0f  Explanation  II.  13.  C.  W.  N.  533  ;  20  A..  129  ;  37  M.  231. 
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Section  IV  of  Clause  I  of  Regulation  I  of  lOlO 
Passed  by  His  Highness  the  Rajah  of  Tramncore  on  the 
9th  March  1835 ,  corresponding  to  the  38th  Kum  bhom  lOlOi 

All  suits  shall  be  preferred  within  the  period  of  12  years 
from  the  date  when  the  cause  of  action  originated,  otherwise  they 
shall  be  considered  inadmissible,  unless  the  Plaintiff  can  prove, 
that  he  had  called  upon  the  Defendant  for  a  settlement  of  his 
claim,  or  demanded  the  payment  of  the  sum  or  sums  due  to  him 
by  the  Defendant  within  the  above  mentioned  period,  or  that  the 
Defendant  had  admitted  the  justice  of  the  demand,  or  that  he  (the 
Plaintiff)  had  directly  preferred  his  claim  within  the  said  period 
to  a  competent  authority,  or  in  such  cases  as  the  Plaintiff  can 
assign  satisfactory  reasons  why  the  prosecution  of  the  suit  was' 
delayed,  or  prove  that  from  minority  he  was  unable  to  bring  for¬ 
ward  his  claim. 


Section  XI  of  Regulation  IV  of  1010 
Passed  by  His  Highness  the  Rajah  of  Travancore  on  the 
9th  March  1835,  corresponding  to  the  38th  Kumbhom  1010. 

In  the  limitation  of  time  for  taking  cognizance  of  suits  pre¬ 
ferred  before  the  Zillah  Courts,  the  rules  specified  in  Regulation  I 
Section  4th,  the  Clause  1st  are  made  applicable,  but  there  is  no 
limited  period  for  claims  regarding  landed  property . 
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Regulation  hi  of  hmo. 


A  Regulation  to  provide  for  Limitation  of  Suits 
Passed  by  His  Highness  the  Maharajah  on  the  18th  Audy  1040, 
corresponding  with  26th  July  1865. 

Whereas  it  is  expedient  to  amend  and  consolidate  the  Laws 

„  ,  relating  to  the  Limitation  of  Suits,  it  is  enacted  as 

Preamble.  ,  ,, 

follows  : — 

I.  Section  IV  Clause  I  Regulation  I,  and  Section  XI  Regu- 
.  lation  IV  of  1010  are  hereby  repealed. 

Repeal  bf  old 
Law. 


II.  No  suit  shall  be  maintained  in  any  Court  of  Judicature 
L'  ’tat’  b£  any  Part  ^le  Territories  of  Travancore, 

suits.  unless  the  same  is  instituted  within  the  period  of 

limitation  hereinafter  made  applicable  to  a  suit  of 
that  nature  ;  and  the  periods  of  limitation  and  the  suits  to  which 
the  same  respectively  shall  be  applicable,  shall  be  the  following, 
that  is  to  say  : — 

Clause  I.  To  suits  to  enforce  the  right  of  pre-emption  whether 
Limitafo  o£  ^  same  i-s  founded  on  Law  or  general  usage,  or  on 
l  year,  special  contract ;  the  period  of  one  year  to  be 

P1‘e-&mPtiou  computed  from  the  time  at  which  the  purchaser 
shall  have  taken  possession  under  the  sale  im¬ 
peached. 


2.  To  suits  for  pecuniary  penalties  or  forfeitures  for  the 
breach  of  any  Law  or  Regulation ;  to  suits  for 
1  yearltati°'1  °£  damages  for  injury  to  the  person  and  personal 
Suits  tor  da-  property,  or  the  reputation  ;  to  suits  for  damages 
SiufsS&c.Umm!liy  f°r  khe  infringement  of  copyright,  or  of  any 
exclusive  privilege;  to  suits  to  recover  the  wages 
of  servants,  artizans,  or  labourers,  the  amount  of  tavern-bills  or 
bills  for  board  and  lodging  or  lodging  only  ;  the  period  of  one 
year  from  the  time  the  cause  of  action  arose, 
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Limitatioi 
1  year. 

Suita  to 
aside  sales 


Government  Re- 


Limitation  < 


3.  To  suits  to  set  aside  the  sale  of  any  property  movable  or 
immoveable  sold  under  an  execution  of  a  decree  of 

0  any  Civil  Court,  when  such  suit  is  maintainable  ;  to 
!et  suits  to  set  aside  the  sale  of  any  property  movable 
or  or  immoveable  for  arrears  of  Government  Revenue 
°f  or  other  demand  recoverable  in  like  manner;  the 
period  of  one  year  from  the  date  at  which  such 
sale  was  confirmed  or  would  otherwise  have 
become  final  and  conclusive,  if  no  such  suit  had  been  brought. 

4.  Tosuitsto  setaside  any  attachment,  lease,  or  transfer  of 
anyland  orinterestin  landby  tbeRevenue  authorities 
for  arrears  of  Government  Revenue,  or  to  recover 

aside*  a  t  t°a  ch-  any  moneypaid  under  protest  in  satisfaction  of  any 
meats,  Sc.,  by  claim  made  by  the  Revenue  authorities  on  account 
rUlesTor  ■tmavs  arrears  °f  Revenue  or  demands  recoverable  as 
o£  Government  arrears  of  Revenue;  one  year  from  the  date  of 
Revenue.  such  attchment,  lease,  or  transfer,  or  of  such  pay¬ 

ment,  as  the  case  may  be. 

5.  To  suits  to  recover  the  hire  of  animals,  vehicles,  boats 
Limitation  of  or  ^0Usel10^  furniture,  or  the  amount  of  bills  for 

8  years.  any  articles  sold  by  retail  and  to  all  suits  for  the 

Suits  for  rents  of  any  buildings  or  lands  ;  the  period  of  three 
retail6 7 8  &o°^  by  years  from  the  time  the  cause  of  action  arose. 


6,  To  suits  brought  to  recover  money  lent  or  interest,  or 
Limitation  of  for  the  breach  of  any  contract ;  the  period  of  three 

3  gea™‘s  for  Vears  from  the  time  when  the  debt  became  due,  or 
money  lent  or  when  the  breach  of  contract  in  respect  of  which  the 
brS^^eont?-  suit  is  brought,  first  took  place.  Provided,  however, 
wPtte^'oVaet  ^at  where  tllere  is  a  written  engagement  (on 
exists.  stampt  material)  to  pay  the  money  lent  or  interest, 

or  a  contract  in  writing  signed  by  the  party  to  be 
bound  thereby, or  by  his  duly  authorized  agent ;  the  period  of  6  years 
shall  be  allowed  from  the  time  when  the  debt  became  due,  or 
when  the  breach  of  contract  first  took  place. 

7.  To  suits  for  the  recovery  of  immovable  property,  orof  any 
Limitation  of  interest  in  immovable  property,  to  which  no  other 

12  years.  _  provision  of  this  Act  applies  ;  the  period  of  twelve 
moveabie0’pro-  years  from  ,  the  time  the  cause  of  action  arose, 
petty. 
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8.  To  suits  to  enforce  the  right  to  share  in  any  property 
Limitation  of  raov-a^e  or  immovable,  on  the  ground  that  it  is 
12 yetira.  joint  family  property,  and  to  suits  for  the  recovery 

shares  \n  Vnt  maintenance>  where  the  right  to  receive  such 
family  'property  maintenance  is  a  charge  on  the.  inheritance  of  any 
annef01' es*ate  ’>  period  of  12  years  from  the  death  of  the 
person  from  whom  the  property  alleged  to  be 
joint  is  said  to  have  descended,  or  on  whose  estate  the  mainten¬ 
ance  is  alleged  to  be  a  charge;  or  from  the  date  of  the  last 
payment  to  the  plaintiff  or  any  person  through  whom  he  claims, 
by  the  person  in  the  possession  or  management  of  such  property 
or  estate,  on  account  of  such  alleged  share,  or  on  acoouat  of  such 
maintenance  as  the  case  may  be, 


9,  To  suits  against  a  depository,  pawnee,  or  mortgagee  of 
_  Limitation  for  any  property  movable  or  immovable  for  the 
respectively^881'8  rec°very  of  the  same;  a  period  of  15  years,  if  the 
Sui  ts  against  property  be  movable,  and  60  years,  if  it  im- 
Pawnees  orMort-  movable,  from  the  time  of  the  deposit,  pawn,  or 
gagees,  to  recover  mortgage;  or  if  in  the  mean  time,  an  aoknow- 
movable  °1' pro-  ledgment  of  the  title  of  the  depositor,  pawner,  or 
Pe'ty-  mortgagor,  or  of  his  right  of  redemption,  shall  have 

been  given  in  writing  signed  by  the  depositary,  pawnee,  or  mort¬ 
gagee,  or  some  person  claiming  under  him  ;  from  the  date  of  such 
acknowledgment  in  writing. 


10.  To  all  suits  for  which  no  other  limitation  is  hereby 
L'm’tat'  f  exPress^T  Provided,  the  period  of  six  years  from  the 
6  years.  time  the  cause  of  action  arose, 

Applicable  to 
all  suits  not  spe¬ 
cially  provided 
for. 


III.  No  suit  against  a  trustee  in  his  life  time  and  no  Suits 
against  his  representatives  for  the  purpose  of  fol- 

_  _ _ _  __  lowing  in  their  hands  the  specific  property  which 

their representa-  is  the  subject  of  the  trust  shall  be  barred  by  any 
Of  trust  &c.16a011  length  of  time;  but  no  suit  to  make  good  the  loss 
occasioned  by  a  breach  of  trust  out  of  the  general 
estate  of  a  deceased  trustee  shall  be  maintained  in  any  of  the  said 
Courts,  unless  the  same  is  instituted  within  the  proper  period  of 
limitation  according  to  Clauses  7  and  10  respectively  of  the  pre¬ 
ceding  Section,  (as  the  property  may  be  immovable  or  movable) 
to  be  computed  from  the  decease  of  such  trustee. 
Provided  that  nothing  herein  contained  shall  pre- 
yppt  a  co-trustee  from  enforcing  against  the  estate  qf  a  deceased 


Suita  ugaius 


Proviso. 
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trustee  any  claim  for  contribution,  if  he  shall  institute  a  suit  for 
that  purpose  within  6  years,  after  such  right  of  contribution  shall 
have  arisen. 

IV.  If,  in  respect  of  any  legacy  or  debt,  the  person  who  but 
K  'val  o£  vi»ht  for  the  Law  of  Limitation,  would  be  liable  to  pay 
to  sue  by  admia-  the  same,  shall  have  admitted  that  such  debtor 
sion  in  writing,  legacy  or  any  part  thereof  is  due  by  an  acknow¬ 
ledgment  in  writing,  signed  by  him  ;  a  new  period  of  limitation, 
according  to  the  nature  of  the  original  liability,  shall  be  computed 
from  the  date  of  such  admission.  Provided  that  if 
Pioviso.  rnore  than  one  person  be  liable,  none  of  them  shall 

become  chargeable  by  reason  only  of  a  written  acknowledgment 
signed  by  another  of  them. 


V.  In  suits  for  the  recovery  from  the  purchaser  or  any 
Computation  of  Pei's°n  claiming  under  him  of  any  property  pur- 
peviod  of  limits-  chased  bona  fide  and  for  valuable  consideration  from 
reoovei  property  a  trustee,  depositary,  pawnee,  or  mortgagee,  the 
purchased  from  cause  of  action  shall  be  deemed  to  have  arisen  at 
PiwseeaI,8oi  the  date  of  the  purchase.  Provided  that  in  the 
Mortgagees.  case  of  purchase  from  a  depositary,  pawnee,  or 
Proviso.  mortgagee,  no  such  suit  shall  be  maintained,  unless 

brought  within  the  time  limited  by  Clause  9  Section  11. 


VI.  In  suits  for  balances  of  accounts  current  between  mer- 
Oompntation  of  ohants  and  traders  who  have  had  mutual  dealings  ; 
period  of  iiraita-  the  cause  of  action  shall  be  deemed  to  have  arisen, 
ween^ierohants  anc^  t^le  Per*°d  limitation  shall  be  computed 
for  balances  of  from  the  close  of  the  year  in  the  accounts  of 
accounts  current.  there  is  the  last  item  admitted  or  proved 

indicating  the  continuance  of  mutual  dealings;  such  year  to  be 
reckoned  as  the  same  is  reckoned  in  the  accounts. 


VII.  If  any  person  entitled  to  a  right  of  action  shall,  by 
means  of  fraud,  have  been  kept  from  the  knowledge 
period *0? limUa-  of  his  having  such  right  or  of  the  title  upon  which 
tion  incase  of  it  is  founded,  of  if  any  document  necessary  for 
conoealed  fraud.  estat,lishing  such  right  shall  have  been  fraudulent¬ 
ly  concealed  ;  the  time  limited  for  commencing  the  action  against 
the  person  guilty  of  the  fraud,  or  accessory  thereto,  or  against  any 
person,  claiming  through  him  otherwise  than  in  good  faith  and  for 
a  valuable  consideration,  shall  be  reckoned  from  the  time  when 
the  fraud  first  became  known  to  the  person  injuriously  affected  by 
it,  ox  when  he  first  had  the  means  of  producing  or  compelling  the 
■production  of  the  concealed  document. 
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VIII.  In  suits  in  -which  the  cause  ot  action  i.s  founded  on 
fraud  ;  the  cause  of  action  shall  be  deemed  to  have 
peilod  o£atJ?mit-  fl:rst  arisen  at  the  time  at  which  such  fraud  shall 
ation  in  Suits  have  been  first  known  by  the  party  wronged, 
where  the  cause 
ofaetionis  foun¬ 
ded  qh  fraud, 


IX.  It  at  the  time  when  the  right  to  bring  an  aotion  first 

accrues,  the  person  to  whom  the  right  accrues  is 
period  oHimita-  under  a  legal  disability;  the  action  may  be  brought 
tiou  in  ease  of  hy  such  person  or  his  representative  within  the 
legal  disability,  same  f.jme  after  the  disability  shall  have  ceased  as 
would  otherwise  have  been  allowed  from  the  time  when  the  cause 
of  aotion  accrued,  unless  such  time  shall  exceed  the  period  of 
three  years,  in  which  case  the  suit  shall  be  commenced  within 
three  years  from  the  time  when  the  disability  ceased;  but  if  at  the 
time,  when  the  oause  of  action  accrues  to  any  person  he  is  not 
under  a  legal  disability,  no  time  shall  be  allowed  on  account  of 
any  subsequent  disability  of  such  person  or  of  the  legal  disability 
of  any  person  claiming  through  him. 

X.  The  following  persons  shall  be  deemed  to  be  under  legal 
What  ersons  disability  within  the  meaning  of  the  last  preceding 

to  be  deemed  un-  Section:  married  women  in  cases  to  be  decided  by 
dev  legal  disa-  English  Law,  minors,  idiots  and  lunatics, 
bility  by  preced¬ 
ing  Section. 

XI.  In  computing  any  period  of  limitation  prescribed  by  this 
Com  utation  of  ^eSulaIion,  the  time  du  ing  which  the  defendant 

perimTof  limit i-  shall  have  been  absent  out  of  India  shall  be  exclud- 
tion  in  case  of  elj  fr0m  such  computation ;  unless  service  of  a 
absence  of  de-  , 

fendant.  summons  to  appear  and  answer  m  the  suit  can 

during  the  absence  of  such  defendant  be  made  in 
any  mode  prescribed  by  Law. 

XII.  In  computing  any  period  of  limitation  prescribed  by  this 
Regulation  the  time  during  which  the  claimant  or 
any  person  under  whom  he  claims  shall  have  been 
engaged  in  prosecuting  a  suit  upon  the  same  cause 
of  action  against  the  same  defendant  or  some  per¬ 
son  whom  he  represents  bona  fide  and  with  due  dili¬ 
gence,  in  any  Court  of  Judicature,  which  from  defect  of  jurisdiction 
or  other  cause,  shall  have  been  unable  to  decide  upon  it,  or  shall 
have  passed  a  decision  which  on  appeal,  shall  have  been  annulled 
for  any  such  cause,  including  the  time  during  which  such  appeal, 
jf  any,  has  been  pending,  shall  be  excluded  from  such  computation. 


Computation  of 
period  of  limita¬ 
tion  in  case  of 
Suits  prosecuted 
Iona  fide,  but  in 
wrong  Couit. 
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Persons  un 
lawfully  diapos' 
aessed  of  iui- 

perty  may  vecov 


XIII.  If  any  person  shall,  without  his  consent,  have  been  dis¬ 
possessed  of  any  immovable  property  otherwise 
than  by  due  course  of  Law,  such  person  or  any 
person  claiming  through  him  shall,  in  a  suit  brought 
to  recover  possession  of  such  property,  be  entitled 
to  recover  possession  thereof  notwithstanding  any 
any^titie^thal  other  title  that  may  be  set  up  in  such  suit.  Pro¬ 
may  be  vided  that  the  suit  he  commenced  within  six  months 

possession  to  be  from  the  time  of  such  dispossession.  But  nothing 
brought  within  jn  Section  shall  bar  the  person  from  whom  such 

six  months.  ,  ,,  , 

Suit  to  esta-  possession  shall  have  been  so  recovered  or  any 
affected'*16  UOt  ot^ier  Person  instituting  a  suit  to  establish  his  title 
to  such  property  and  to  recover  possession  thereof 
within  the  period  limited  by  this  Regulation. 


XIV.  This  Regulation  shall  not  extend  to  any  public  property 

or  right,  nor  to  any  suit  for  the  recovery  of  the  pub- 
toextendtopub-  lie  revenue  or  for  any  public  claim  whatever,  but 
He  property^ nor  such  suits  shall  continue  to  be  governed  by  the 
recovery  of  pub-  Laws,  or  rules  of  limitation  now  in  force, 
lie  claims. 

XV.  All  suits  that  may  be  now  pending  or  that  shall  be  insti- 
Re?  lationnot  tutec*  before  the  first  day  of  Chingam,  1043,  M.  E. 

to  apply, .’to  suits  shall  be  tried  and  determined,  as  if  this  Regulation 
toTrUsV  at^t  °tl  ^ad  not  been  passed,  but  all  suits  to  which  the  pro- 
ed  before  the  first  visions  of  this  Regulation. are  applicable  that  shall 
fold °ji" i! U°° m'  be  instituted  after  the  expiration  of  the  said  period 
shall  be  governed  by  this  Regulation  and  no  other 
law  of  limitation. 

XVI.  No  process  of  execution  shall  issue  from  any  Court  to 
Time  lor  211-  enf°ree  any  judgment,  decree  or  order  of  such 

forcing  execu-  Court,  unless  some  proceeding  shall  have  been 
&e.n°o£UaSCivil  taken  to  enforce  such  judgment,  decree  or  order  to 
Court.  keep  the  same  in  force  within  three  years  next  pre¬ 

ceding  the  application  for  such  execution. 

XVII.  Nothing  in  the  preceding  Section  shall  apply  to  any 
Preoedin»Sec-  judgment,  decree  or  order  in  force  at  the  time  of 

tion  not  to  apply  the  passing  of  this  Regulation,  but  process  of  exe. 
?n  forceps *’^0  cution  may  be  issued  either  within  the  time  now 
pasing  of  this  limited  by  Law  for  issuing  process  of  execution 
Rt gulation.  thereon  or  within  three  years  next  after  the  pass, 
ing  of  this  Regulation  whichever  shall  first  expire. 
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REGULATION  II  OF  1062. 


Paused  by  His  Highness  the  Maha  Rajah  of  Tvavamdre  on  the 
Sth  July  1887ji25lli  Mithunam  1062. 

A  Regulation  for  the  limitation  of  suits,  and  for  other 
purposes. 

Where  as  it  is  expedient  to  amend  the  law  relating  to  the 
p  ^  limitation  of  suits,  appeals  and  certain  applications, 
and  whereas  it  is  also  expedient  to  provide  rules 
for  acquiring  by  possession  the  ownership  of  easements  and  other 
property,  it  is  hereby  enacted  as  follows  . 

Part  I.— Preliminary. 


1.  This  Regulation  may  be  called  ‘'The  Travancore  Limita- 

HUort  title  ti°n  Regulation  of  1062.”  It  extends  to  the  whole  of 
Extent.  Travancore,  and  shall  come  into  force  on  the  1st 

meiit  mmeU°e"  -A-uvany  1063  corresponding  with  the  16th 

August  1887. 

2.  The  Limitation  Regulation  III  of  1040,  and  all  rules  of 

Reieal  limitation  prescribed  in  any  other  Regulation  for 

J  '  suits,  appeals  and  applications  specially  provided 

for  in  the  schedule  annexed  to  this  Regulation,  are  hereby 
repealed. 

But  all  references  to  the  Limitation  Regulation  III  of  1040 
References  to  sba^  be  reac*  as  hf  made  to  this  Regulation  ;  and 
RewihitionlUof  nothing  herein  contained  shall  be  deemed  to  affect 
^Having  of  titles  any  title  aC(luired,  or  to  revive  any  suit  barred 
ali't-iuiy  acquired,  under  that  Regulation  or  any  Regulation  thereby 
Suits  for  Which  repealed,  or  to  affect  any  suit  for  which  a  shorter 
period  prescrib-  period  of  limitation  than  that  prescribed  by  the 
thau  before! 461  Regulation  IIP  of  1040  is  now  prescribed  if  brought 
within  the  time  allowed  by  the  said  Regulation 
ill  of  1040  and  also  within  3  years  from  the  date  .  on  which  this 
Regulation  comes  into  force. 

3.  In  this  Regulation,  unless  there  be  something  repugnant 
Interpretation  in  the  Sub^‘eCt  0r  context.— 


“Plaintiff”  includes  also  any  person  from 
a  plaintiff  derives  his  right  to  sue  : 


through  whom 
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’'Applicant”  includes  also  any  person  from  or  through 
“Applicant,”  wh°ui  an  applicant  derives  his  right  to  apply;  and 

“Defendant”  includes  also  any  person  from  or  through 
“  Defendant.”  wllora  a  defendant  derives  his  liability  to  be  sued. 

[An  “easement”  is  a  right  which  the  owner  or  occupier  of 
((  ^  t>>  certain  land  possesses  as  such  for  the  beneficial  en- 

'  hasement'  joyment  of  that  land,  to  do  and  continue  to  do  some¬ 
thing  or  to  prevent  and  continue  to  prevent  something  being  done, 
in  or  upon,  or  in  respect  of,  certain  other  land  not  his  own. 

The  land  for  the  beneficial  enjoyment  of  which  the  right, 
exists  is  called  the  dominant  heritage,  and  the  owner  or  occupier 
thereof,  the  dominant  owner ;  the  land  on  which  the  liability  is 
imposed  is  called  the  servient  heritage,  and  the  owner  or  occupier 
thereof,  the  servient  owner.  1 

Explanation. — In  the  two  preceding  clauses,  the  expression 
'  land’  includes  also  things  permanently  attached  to  the  earth: 
the  expression  'beneficial  enjoyment  ’  includes  also  possible  con¬ 
venience,  remote  advantage,  and  even  a  mere  amenity :  and  the 
expression  ’  to  do  something’  includes  removal  and  appropriation 
by  the  dominant  owner,  for  the  beneficial  enjoyment  of  the 
dominant  heritage,  of  any  part  of  the  soil  of  the  servient  heritage 
or  anything  growing  or  subsisting  thereon. 

Illustrations. 

(a)  A,  as  the  owner  of  a  certain  house,  has  a  right  of  way 
thither  over  his  neighbour  B’S  land  for  purposes  connected  with 
the  beneficial  enjoyment  of  the  house.  This  is  an  easement. 

(b)  A,  as  the  owner  of  a  certain  house,  has  the  right  to  go 
on  his  neighbour  B’s  land  and  to  take  water  for  the  purposes  of 
his  household  out  of  a  spring  therein.  This  is  an  easement. 

(c)  A,  as  the  owner  of  a  certain  house,  has  the  right  to  con¬ 
duct  water  from  B’S  stream  to  supply  the  fountains  in  the  garden 
attached  to  the  house.  This  is  an  easement. 

( d )  A,  as  the  owner  of  a  certain,  house  and  farm,  has  the 
right  to  graze  a  certain  number  of  his  own  cattle  on  B’s  field  or  to 
take,  for  the  purpose  of  being  used  in  the  honse  by  himself,  his 
family,  guests,  lodgers  and  servants,  water  or  fish  out  of  O’s  tank, 
pr  timber  out  of  D’s  vfpod,  qr  to  use,  fov  the  purpose  of  manuring 
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his  land,  the  leaves  which  have  fallen  from  the  trees  on  E’s  land. 
These  are  easements. 

(e)  A  dedicates  to  the  public  the  right  to  occupy  the  surface 
ol  certain  land  for  the  purpose  of  passing  and  re-passing.  This 
right  is  not  an  easement. 

(/)  A  is  hound  to  cleanse  a  water-course  running  through  his 
land  and  keep  it  free  from  obstruction  for  the  benefit  of  B,  a  lower 
riparian  owner.  This  is  not  an  easement  ]  <a) 

“Bill  of  Exchange”  includes  also  a  bundi  and  a  cheque. 


“  Bond  ”  includes  any  instrument  whereby  a  person  obliges 
“Bond  ”  himself  to  pay  money  to  another,  on  condition  that 
the  obligation  shall  be  void  if  a  specified  act  is  per¬ 
formed,  or  is  not  performed,  as  the  case  may  be  : 

“Promissory  Note”  means  any  instrument  whereby  the 
“  Prom'ssor  -  raaker  engages  absolutely  to  pay  a  specified  sum  of 
Noti!.”  money  to  another  at  a  time  therein  limited,  or  on 

demand, or  at  sight : 

”  Trustee  ”  does  not  include  a  benamidar,  a  mortgagee  re- 
“Trnstee  ”  maining  in  possession  after  the  mortgage  has  been 
satisfied,  or  a  wrong-doer  in  possession  without 


“  Registered  ”  means  duly  registered  in  Travancore  under 

„  .  ,  , ,,  the  law  for  the  registration  of  documents  in  force 

“  Begistered.” 

at  the  time  and  place  of  executing  the  document,  or 
signing  the  decree  or  order  referred  to  in  the  context : 

“  Foreign  country  ”  means  any  country  other  than  Travan- 


Nothing  shall  be  deemed  to  be  done  in  “  good  faith  ” 
•  is  not  done  with  due  care  and  attehtion  : 


A  writing  is  said  to  be  “signed”  by  a  person  who  has  ac¬ 
knowledged  it  as  his  own  either  by  signing  his 
“Signed.”  name  or  by  making  his  mark  thereon  or  affixing 
his  seal  thereto  :  _ _ _ _ 
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“  Minor  ”  means  any  person  who  has  not  completed  the  age 
"Minor.”  of  18  years. 

[“Immovable  property  ”  shall  include  land,  benefits  to  arise 
k  out  of  land  and  things  attached  to  the  earth  or  per. 

yivopei tv. ”  manently  fastened  to  anything  attached  to  the 

earth,  but  not  growing  crops  nor  grass. 

Explanation . — When  a  thing  attached  to  the  earth  or  per¬ 
manently  fastened  to  anything  attached  to  the  earth,  is  detached, 
it  shall  oease  to  be  immovable  property. 

“Movable  property  ”  shall  mean  property  of  every  description 
".Movable  pro-  except  immovable  property ,]U0 
peaty.” 

Fart  II— Limitation  of  suits,  appeals  and  applications. 

4.  Subject  to  the  provisions  contained  in  sections  five  to 
twenty  fiveboth  inclusive,  every  suit  instituted,  ap- 
snita  &e!*instita-  peal  presented,  and  application  made  after  the  period 
ted  after  period  0f  limitation  prescribed  therefor  by  the  schedule 
of  limitation,  here(;0  annexed,  shall  be  dismissed  although  limi¬ 
tation  has  not  been  set  up  as  a  defence. 

Explanation. — A  suit  is  instituted  in  ordinary  cases  when 
the  plaint  is  presented  to  the  proper  officer  ;  and  in  the  case  of  a 
pauper,  when  his  application  for  leave  to  sue  as  a  pauper  is  pm 


Illustrationa. 

(a)  A  suit  is  instituted  after  the  prescribed  period  of  limit¬ 
ation.  Limitation  is  not  set  up  as  a  defence,  and  judgment  is  given 
for  the  plaintiff.  The  defendant  appeals.  The  appellate  Court 
must  dismiss  the  suit. 


'•  ( b )  An  appeal  presented  after  the  prescribed  period  is  admit¬ 
ted  and  registered.  The  appeal  shall,  nevertheless,  be  dismissed. 
5.  If  the  period  of  limitation  prescribed  for  any  suit,  appeal 
P’o  ’so  where  or  aPP^cati°n  expires  on  a  day  when  the  Court  is 
Court'  is  closed  closed,  the  suit,  appeal  or  application  may  be  m- 
when  period  stituted,  presented  or  made  on  the  day  the  Court 
•  Proviso  as  to  Teopens.  Any  appeal  or  application  for  a  review 
a'1')  locations  °*  judgment  raaY.  be  admitted  after  the  period  of 
for  review^.  lonS  limitation  prescribed  therefor,  when  the  appellant 
or  applicant  satisfies  the  Court  that  he  had  suffi¬ 
cient  cause  for  not  presenting  the  appeal  or  making  the  application 
within  such  period. 

’  (ttjTAiiifed  l>y  Seetjoit  2  of  Regolatioji  V  of  *008  ”  '  r~ 
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Provided  that  no  application  for  review  shall  be  admitted, 
if  presented  more  than  3  years  after  the  date  of  the  final  decree. 

[Explanation. — An  application  for  leave  to  appeal  as  pauper 
is  an  ‘appeal’  within  the  meaning  of  this  section, [M 

6.  When,  by  any  special  or  local  law  now  or  hereafter  in 

Ppeeiul  mu!  f°rce  in  Travanoore,  a  period  of  limitation  is 

imiHiitinn'8  °f  prescribed  for  any  suit,  appeal  or  applica¬ 

tion,  nothing  herein  contained  shall  affect  or  alter 
the  period  so  prescribed. 

7.  [If  a  person  entitled  to  institute  a  suit  or  to  make  an  ap¬ 

plication  be  at  the  time  from  which  the  period  of 
lityeS<1'  clisal>1~  limitation  is  to  be  reckoned,  a  minor  or  insane  or 
an  idiot,  he  may  institue  the  suit  or  make  the  ap¬ 
plication  within  the  same  period,  after  the  disability  has  ceased, 
as  would  otherwise,  have  been  allowed  from  the  time  prescribed 
therefor  in  the  3rd  column  of  the  schedule  annexed  to  Regulation 
TI  of  1062. 

When  he  is,  at  the  time  from  which  the  period  of  limitation 
Double  iiTici  is  to  be  re°koned,  affected  by  two  such  disabilities, 
snceesslve  rtis-  or  when  before  his  disability  has  ceased,  he  is 
abilities.  affected  by  another  disability,  he  may  institute  the 

suit  or  make  the  application  within  the  same  period  after  both  the 
disabilities  have  ceased,  as  would  otherwise  have  been  allowed 
from  the  time  so  prescribed. 

When  his  disability  continues  up  to  his  death,  bis  legal  re- 
When  aisabl-  presentative  may  institute  a  suit  or  make  an  appli- 
llty^oontinues  up  oation  within  the  same  period  after  the  death  as 
would  otherwise  have  been  allowed  from  the  time  so 

prescribed. ](b) 

When  such  representative  is,  at  the  date  of  the  death. 
Disability  o£  a®ecte<*  ^y  any  suoh  disability,  the  rules  con- 
representative.01  tained  in  the  first  two  paragraphs  of  this  section 
shall  apply. 

Nothing  in  this  section  applies  to  suits  to  enforce  rights  of 
pre-emption,  or  shall  be  deemed  to  extend,  for  more  .than  3  years 
from  the  cessation  of  the  disability  or  the  death  of  the  person 
affected  thereby,  the  period  within  which  any  suit  must  be 
instituted. 

Illustrations. 

(a)  The  right  to  sue  for  the  hire  of  a  boat  accrues  to  A  during 
his  minority.  He  attains  majority  4  years  after  such  accruer 

(a)  Added" by  Section  4  of  Regulation  V  of  1068. 

(b)  Substituted  by  Begulafion  V  of  10GS, 
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He  may  institute  his  suit  at  any  time  within  3  years  from  the 
date  of  his  attaining  majority. 

(i)  A,  to  whom  a  right  to  sue  for  a  legacy  has  accrued 
during  his  minority,  attains  majority  11  years  after  such  accruer. 
A  has,  under  the  ordinary  law,  only  one  year  remaining  within 
which  to  sue.  But  under  this  section,  an  extension  of  2  years  will 
be  allowed  him,  making  in  all  a  period  of  3  years  from  the  date  of 
his  attaining,  majority,  within  which  he  may  bring  his  suit. 

(c)  A  right  to  sue  accrues  to  Z  during  his  minority.  After 
the  accruer,  but  while  Z  is  still  a  minor,  he  becomes  insane.  Time 
runs  against  Z  from  the  date  when  his  insanity  and  minority  cease. 

( d )  A  right  to  sue  accrues  to  X  during  his  minority.  X  dies 
before  attaining  majority  and  is  succeeded  by  Y,  his  minor  son. 
Time  runs  against  Y  from  the  date  of  his  attaining  majority. 

(e)  A  right  to  sue  for  an  hereditary  office  accrues  to  A,  who 
at  the  time  is  insane.  Six  years  after  the  accruer,  A  recovers  his 
reason.  4.  has  d  years,  under  the  ordinary  law,  from  the  date 
when  his  insanity  ceased  within  which  to  institute  a  suit.  No 
extension  of  time  will  be  given  him  under  this  section. 

(/)  A  right  to  sue  as  landlord  to  recover  possession  from  a 
tenant  accrues  to  A  who  is  an  idiot.  A  dies  3  years  after  the 
accruer,  his  idiocy,  continuing  up  to  the  date  of  his  death.  A’s 
representative  in  interest  has,  under  the  ordinary  law,  9  years 
from  the  date  of  A’s  death  within  which  to  bring  a  suit.  This 
section  does  not  extend  that  time,  except  where  the  representative 
is  himself  under  disability  when  the  representation  devolves  upon 
him. 

8.  [If  the  disability  to  sue  or  to  make  an  application  begins 
S  a  elision  of  ai^er  tirae  ^as  begun  to  run>  but  before  the  ex- 
I imitation'0 duu-  piration  of  the  prescribed  period,  or  if  the  person 
live ’ s 1  tu sabili tv"  erLtitled  to  sue  or  to  make  an  application  dies  after 
the  time  has  begun  to  run,  but  before  its  expiration, 
and  his  legal  representative  is,  at  the  date  of  his  (former’s)  death, 
affected  by  any  disability  the  running  of  the  time  shall  be  suspen¬ 
ded  while  the‘disability  continues. ](») 

Nothing  in  this  section  applies  to  suits  to  enforce  rights  of 
pre-emption  or  shall  be  deemed  to  extend,  for  more  than  3  years 
from  the  cessation  of  the  disability,  the  period  within  which  any 
suit  mu^t  be  instituted. 

(a)  Substituted  by  Section  (1  of  Regulation  V  of  IflftR, 
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9.  When  one  of  several  creditors  or  claimants  is  under  any 
Disability  or  such  disability,  and  when  a  discharge  can  be  given 

one  joint  oredi-  without  the  concurrence  of  such  person,  time  will 
t01'’  run  against  them  all :  but  where  no  such  discharge 

can  be  given,  time  will  not  run  as  against  any  of  them  until  one 
of  them  becomes  capable  of  giving  such  discharge  without  the  con¬ 
currence  of  the  others. 

Illustrations. 

(a)  A  incurs  a  debt  to  a  firm  of  which  B,  C  and  D  are  part¬ 
ners.  B  is  insane  and  C  is  a  minor.  D  can  give  a  discharge  of  the 
debt  without  the  concurrence  of  B  and  C.  Time  runs  against  B,  G 
andD. 

(b)  A  incurs  a  debt  to  a  firm  of  which  E,  P  and  G  are  part¬ 
ners.  E  and  P  are  insane  and  G  is  a  minor.  Time  will  not  run 
against  any  of  them,  until  either  E  or  F  becomes  sane  orG  attains 
majority. 

10.  Notwithstanding  anything  hereinbefore  contained,  no 
s  't,1  a'  ’n. t  SU^  aSainst  a  Person  in  whom  property  has  become 

express  trustees  vested  in  trust  for  any  specific  purpose,  or  against 
aud  their  repre-  )ajg  jega[  representatives  or  assigns  (not  being 
assigns  for  valuable  consideration  without  notice 
of  the  trust,  actual  or  constructive),  for  the  purpose  of  following 
in  his  or  their  hands  such  property,  shall  be  barred  by  any  length 
of  time. 

11.  Suits  instituted  in  Travancore  on  contracts  entered 

into  in  a  foreign  country  are  subject  to  the  rules 
fi/reign*  sou-  prescribed  by  this  Regulation. 

No  foreign  Rule  of  limitation  shall  be  a  defence  to  a  suit  in¬ 
stituted  in  -Travancore  on  a  contract  entered  iuto 
tionTaw' *n  a  country,  unless  the  Rule  has  extin¬ 

guished  the  contract,  and  the  parties  were  domiciled 
in  such  country  during  the  period  prescribed  by  such  Rule. 

Part  hi.— Computation  of  Period  of  Limitation. 

12.  In  computing  the  period  of  limitation  prescribed  for  any 

suit,  appeal  or  application,  the  day  from  which  such 
dayXCon10\vMcii  period  is  to  be  reckoned  shall  be  excluded. 

tight  to  sue  HC- 

In  computing  the  period  of  limitation  prescribed  for  an 
appeal,  an  application  for  leave  to  appeal  as  a 
ciiseXof'Sappeals  pauper,  and  an  application  for  a  review  of  judgment, 
TmtUnis*11  ai'"  day  0,1  which  tile  judgment-  complained  of  was 
p  im  ions.  pronounced  and  the  time  reciuisite  for  obtaining  a 
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copy  of  the  decree,  sentence  or  order  appealed  against,  or  sought 
to  be  reviewed,  shall  be  excluded. 

Where  a  decree  is  appealed  against  or  sought  to  be  reviewed, 
the  time  requisite  for  obtaining  a  copy  of  the  judgment  on  which 
it  is  founded  shall  be  excluded. 

In  computing  the  period  of  limitation  prescribed  for  art 
application  to  set  aside  an  award,  the  time  requisite  for  obtaining 
a  copy  of  the  award  shall  be  excluded. 

In  computing  the  period  of  limitation  prescribed  for  an 
appeal,  the  time  during  which  an  application  for  review  of  judg¬ 
ment  presented  before  the  expiration  of  the  time  allowed  fot  ap¬ 
peal  was  pending,  shall  also  be  excluded.  The  day  on  which  the 
application  for  review  was  presented  and  the  day  on  which  it  was 
disposed  of  shall  be  taken  as  part  of  such  time. 

Explanation. — The  word  “  appeal  ”  in  this  section  includes 
"  a  special  ”  or  “  second  appeal.” 

13.  In  computing  the  period  of  limitation  prescribed  for  any 
Exclusion  ot  SU^  ^me  during  which  defendant  has  been 

time  o£  defeu-  absent  from  India,  shall  be  excluded. 

Irom  India. 

[If  there  are  more  persons  than  one  liable  to  the  plaintiff's 
claim  and  some  of  them  reside  in  India,  the 'provisions  of  the 
first  part  of  this  section  shall  not  apply  to  persons  residing  in 
India  ;  and  any  decree  or  judgment  obtained  against  them  shall 
not  debar  the  plaintiff  from  suing,  on  the  same  cause  of  action, 
the  persons  who  Were  absent  from  India  and  their  return  to 
India.JOfi 

14.  In  computing  the  period  of  limitation  prescribed  for  any 
Exclusion  of  8U^’  tirne  during,  which  the  plaintiff  has  been 

time" of  proceed-  prosecuting  with  due  diligence  another  civil  pro- 
ing  bom  fide  ip  ceeding,  whether  in  a  Court  of  first  instance  or  in  a 
jurisdiction.  **  Court  of  first  or  second  appeal,  against  the  defen¬ 
dant,  shall  be  excluded,  where  the  proceedings  is 
founded  upon  the  same  cause  of  action  and  is  prosecuted  in  good 
faith  in  a  court  which,  from  defect  of  jurisdiction  or  other  cause  of 
a  formal  nature,  not  affecting  the  merits,  is  unable  to  decide  it. 


<b)  Added  by  section  8  of  Regulation  V  of  I0fi8, 
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In  computing  the  period  of  limitation  prescribed  for  a  suit, 
e  exclusion  such  reasonable  time,  as  may  be  requisite  for  going 
me  o£  re-  from  the  Court  in  which  the  suit  was  first  instituted 
tution  of  t0  the  Court  in  which  the  suit  is  re-instituted,  shall 
also  be  excluded. 


In  computing  the  period  of  limitation  prescribed  for  any 
Like  exclusion  application,  the  time  during  which  the  applicant 
incase  of  appii-  has  been  making  another  application  for  the  same 
catlun'  relief  shall  be  excluded,  where  the  last  mentioned 

application  is  made  in  good  faith  to  a  Court  which,  from  defect  of 
jurisdiction,  is  unable  to  grant  it. 

Explanation  I. — In  excluding  the  time  during  which  a 
former  suit  or  application  was  pending  or  being  made,  the  day  on 
which  that  suit  or  application  was  instituted  or  made  and  the  day 
on  which  the  proceedings  therein  ended  shall  both  be  counted. 

Explanation  II. — A  plaintiff  resisting  an  appeal  presented, 
on  the  ground  of  want  of  jurisdiction,  shall  be  deemed  to  be  prose¬ 
cuting  a  suit  within  the  meaning  of  this  section. 

Explanation  III. — The  Courtj  in  which  the  suit  is  re-insti¬ 
tuted  shall,  for  the  purposes  of  para  2,  determine  what  is  reason¬ 
able  time  for  going  from  one  Court  to  another.  What  is  reasonable 
time  shall  be  a  question  of  law. 

Explanation  IV. — The  words  “'whether  in  a  Court  of  first  in¬ 
stance  or  in  a  Court  of  first  or  second  appeal”  shall  include  any 
foreign  Court  where  the  former  suit  or  application  was  dismissed 
for  want  of  jurisdiction  only. 

15.  [In  computing  the  period  of  limitation  prescribed  for  any 
suit  or  for  any  application ,  the  institution  or  making 
of  which  has  been  stayed  by  injunction  or  order, 
the  time  of  the  continuance  of  the  injunction  or 
order,  the  day  on  which  it  was  issued  or  made  and 
the  day  on  which  it  was  withdrawn  shall  be 
excluded.]!*) 

16.  In  computing  the  period  of  limitation  prescribed  for  a 
suit  [or  for  any  application]!13)  for  possession  by  a 
purchaser  at  a  sale  in  execution  of  a  decree,  the 
time  during  which  the  judgment-debtor  [or  any 
other  person  interested  in  the  property]!'3)  has  been 
prosecuting  a  proceeding  to  set  aside  the  sale,  shall 
be  excluded. 


Exclusion  of 
time  during 
which  judgment- 
debtor  is  at¬ 
tempting  to  set 
aside  execution 


(a)  Substituted  by  section  9  of  Regulation  V  of  DOS, 

(b)  Added  by  section  10  of  Regulation  V  of  1008, 
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17,  When  a  person  who  would,  if  he  were  living,  have  a  right 
Effect  of  teath  institute  a  suit  or  make  an  application  dies 

before  right  to  before  the  right  accrues,  the  period  of  limitation 
sue  accrues.  shall  be  computed  from  the  time  when  there  is  a 
legal  representative  of  the  deceased  capable  of  instituting  or 
making  such  suit  or  application. 

When  a  person,  against  whom  if  he  were  living,  a  right  to 
institute  a  suit  or  make  an  application  would  have  accrued,  dies 
before  the  right  accrues,  the  period  of  limitation  shall  be  computed 
from  the  time  when  there  is  a  legal  representative  of  the  deceased 
against  whom  the  plaintiff  may  institute  or  make  such  suit  or 
application. 

If  the  right  to  sue  had  accrued  at  the  date  of  the  death  of 
the  person  to  or  against  whom  such  right  accrued,  the  interval 
between  the  day  of  his  death  and  the  day  on  which  the  legal  re¬ 
presentative  comes  into  existence  shall  be  excluded  from  the  com¬ 
putation  of  the  period  of  limitation  prescribed  by  this  Regulation. 

Nothing  in  the  former  part  of  this  section  applies  to  suits  to 
enforce  rights  of  pre-emption,  or  to  suits  for  the  possession  of 
immovable  property,  or  of  an  hereditary  office. 

Illustration. 

A,  the  head  of  a  Mut  or  monastery,  dies  on  the  1st  Medom 
1060.  The  amount  of  a  bond  executed  to  A  as  the  head  of  the 
institution  by  B  falls  due  on  the  15th  Medom  1060.  According 
to  the  rules  of  the  institution,  0  was  elected  or  appointed  successor 
of  A  on  the  31st  Kumbhom  L061.  The  limitation  prescribed  for 
the  suit  on  the  bond  shall  begin  to  run  from  the  day  following  the 
31st  Kumbhom  1061. 

18.  When,  any  person  having  a  right  to  institute  a  suit  or 

make  an  application  has,  by  means  of  fraud,  been 
Effect  of  fianfl.  kept  from  the  knowledge  of  such  right  or  of  the 
title  on  which  it  is  founded,  or  where  any  document  necessary  to 
establish  such  right  has  been  fraudulently  concealed  from  him,  the 
time  limited  for  instituting  a  suit  or  making  an  application 

(а)  against  the  person  guilty  of  the  fraud  or  accessory  there¬ 
to,  or 

(б)  against  any  person  claiming  through  him  otherwise  than 
in  good  faith  and  for  a  valuable  consideration, 

shall  be  computed  from  the  time  when  the  fraud  first  became 
known  to  the  person  injuriously  affected  thereby,  or  in  the  case  of 
the  concealed  document,  when  he  first  had  the  means  of  producing 
it  or  compelling  its  production. 
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19.  If,  before  the  expiration  of  the  period  prescribed  for  a 
Meat  of  ac-  suit  in  resPect  °f  any  ProPel'ty  or  right,  an  acknow- 
knowleagmentiu  ledgment  of  liability  in  respect  of  such  property  or 
writing.  right  has  been  made  in  writing  signed  by  the  party 

against  whom  such  property  or  right  is  claimed,  or  by  some  person 
through  whom  he  derives  title  or  liability,  or  by  some  person  who  is, 
either  by  operation  of  law  or  by  contract,  entrusted  with  the  general 
management  of  the  affairs  of  a  family,  in  so  far  as  such  acknowledg¬ 
ment  rdates  to  transactions  binding  on  such  family,  a  new  period  of 
limitation  according  to  the  nature  of  the  original  liability  shall  be 
computed  from  the  time  when  the  acknowledgment  was  so  signed. 

When  the  writing  containing  the  acknowledgment  is  un¬ 
dated,  oral  evidence  may  be  given  of  the  time  when  it  was  signed 
but  oral  evidence  of  its  contents  shall  not  be  received. 

Explanation  I. — For  the  purposes  of  this  section,  an 
acknowledgment  may  be  sufficient,  though  it  omits  to  specify  the 
exact  nature  of  the  property  or  right,  or  avers  that  the  time  for 
payment,  delivery,  performance  or  enjoyment  has  not  yet  come,  or 
is  accompanied  by  a  refusal  to  pay,  deliver,  perform,  or  permit  to 
enjoy,  or  is  coupled  with  a  claim  to  set-off,  or  is  addressed  to  a 
person  other  than  the  person  entitled  to  the  property  or  right. 

Explanation  II. — In  this  section  “  signed  ”  means  signed 
either  personally  or  by  an  agent  duly  authorized  in  this  behalf. 

Explanation  III. — A  Karanavan  of  a  Malabar  Tarwad  and 
a  Manager  of  an  undivided  Hindu  family  come  within  the  words 
“  or  by  some  person  who  is,  either  by  operation  of  law  or  by  con¬ 
tract,  entrusted  with  the  general  management  of  the  affairs  of  a 
family.”  0 

19A.  [If,  before  the  expiration  of  the  period  prescribed  for 
the  redemption  of  a  mortgage,  the  mortgagee  accepts 
whe^1 'mortgagee  from  the  mortgagor  a  Puravaippoo  or  a  Poorakadom 
Icom^m’ortfli'gor0  creatInS  a  further  charge  on  the  mortgaged 

property  and  duly  registered,  the  prescribed  period 
of  limitation  shall  be  computed  from  the  date  of  such  Puravaippoo 
or  Poorakadom  deed. 

If,  under  the  terms  of  the  mortgage  deed,  the  mortgagee  is 
When  moitga  bound  to  pay  Michavarom  to  the  mortgagor  and  if 
gee  pays  Mieha-  such  Michavarom  is,. before  the  expiration  of  the 
viuom  to  Moit-  prescribed  period,  paid  as  such  by  the  mortgagee  to 
the  mortgagor  and  the  f^ct  of  such  payment  js 
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evidenced  by  a  duly  registered  receipt,  the  prescribed  period  of 
limitation  shall  be  computed  from  the  date  of  such  payment. 

Explanation. — The  word  “mortgagee”  includes  any  person 
•who  could  legally  represent  the  mortgagee  or  any  person  author¬ 
ized  by  him  to  aot  on  bis  behalf.](3) 

20.  When  interest  on  a  debt  or  legacy,  or  part  of  a  debt  or 
Effect  of  pay-  legacy,  is,  before  the  expiration  of  the  prescribed 
tnent  of  interest  period,  paid  as  such  by  the  person  liable  to  pay  the 
as  sueh.  debt  or  legacy  or  by  his  agent  duly  authorized 

in  this  behalf,  or  by  the  Manager  of  a  Malabar  Tarwad  or  of  a 
Hindu  family,  in  the  case  of  debts  binding  on  the  Tarwad  or  family 
as  the  case  may  be  ;  and  when  the  fact  of  such  payment  appears 
in  writing  signed  by  the  person  making  the  same,  a  new  period  of 
limitation  according  to  the  nature  of  the  original  liability  shall  be 
computed  from  the  time  when  the  payment  was  made. 


When  mortgaged  land  is  in  the  possession  of  the  mortgagee, 
the  receipt  of  the  produce  of  such,  land  shall  be 
I  deemed  to  be  a  payment  for  the  purpose  of  this 
section. 


21.  Nothing  in  sections  19  and  20  renders  one  of  several  joint 
One  of  several  contrao*ors> '  partners,  executors  or  mortgagees 

joint  contractors  chargeable  by  reason  only  on  a  written  aclcnow- 
&a-  not  charge-  ledgment  signed,  or  of  a  payment  made  by,  or 
able  by  reason  of  ,  ° 

acknowledgment  by  the  agent  of,  any  other  or  others  of  them, 

or  payment  made 

by  another  of  Explanation. — Nothing  in  this  section  shall  be 

construed  as  taking  away  the  powers  conferred 
upon  the  Manager  ot  an  undivided  Hindu  Family  or  the  Karana- 
ven  of  Malabar  Tarwad,  simply  because  he  happens  to  execute 
the  original  contract  jointly  with  his  coparceners  or  Seshakars 
[or  as  applying  to  the  interest  or  liability  of  the  person  who  is  a 
party  to  the  written  acknowledgment  or  payment,  where  such  in- 
teiest  or  liability  is  distinct  from  that  of  his  joint  contractors, 
partners,  executors  or  mortgagees  ](b) 

22.  after  the  institution  of  a  suit,  a  new  plaintiff  or 
t  of  a  b  defendant  is  substituted  or  added,  for  any  reason 

stitutin/or  S«d-  whatever,  the  suit  shall,  as  regards  him,  be  deemed 
ding  new  plaint-  to  have  been  instituted  when  the  plaint  in  the  suit 
tiff  01  defendant.  „„  g  preserited  in  Court. 


<a)  Added  by  section  11  of  Regulation  V  of  1058. 
(b)  Added  by  section  12  of  Regulation  V  of  106§. 
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23.  In  the  ease  of  continuing  breach  of  contract  and  in  the 
Continuing  ease  of  a  continuing  wrong  independent  of  contract 

breaches  a  n  d  a  fresh  period  of  li  mitation  begins  to  run  at  every 
wrongs.  moment  of  the  time  during  which  the  breach  or  the 

wrong,  as  the  case  may  be;  continues. 

24.  In  the  case  of  a  suit  for  compensation  for  an  act  which 
does  not  give  rise  to  a  cause  of  action  unless  some 
specific  injury  actually  results  therefrom,  the  period 
of  limitation  shall  he  oomputed  from  the  time 
when  the  injury  results. 

Illustrations. 

(а)  A  owns  the  surface  of  a  field.  B  owns  the  sub-soil.  B 
digs  coal  thereout  without  causing  any  immediate  apparent  injury 
to  the  surface,  but  at  last  the  surface  subsides.  The  period  of 
limitation  in  the  case  of  a  suit  by  A  against  B  runs  from  the  time 
of  the  subsidence. 

(б)  A  speaks  and  publishes  of  B  slanderous  words  not  action 
able  in  themselves  without  special  damage  caused  thereby.  C  in 
consequence  refuses  to  employ  B  as  his  clerk.  The  period  of  limi¬ 
tation  in  the  case  of  a  suit  by  B  against  A  for  compensation  for  the 
slander  does  not  commence  till  the  refusal. 

25.  All  instruments  shall,  for  the  purposes  of  this  Regulation 

be  deemed  to  be  made  with  reference  to  theMalabar 

Reference  to  n 
jialabaroalendar  Calendar. 

PART  IV— ACQUISITION  OF  OWNERSHIP  BY  POSSESSION. 

26.  Where  the  access  and  use  of  light  or  air  to  and  for  any 
Acquisition  of  buildings  have  been  peaceably  enjoyed  therewith  as 

rights  to  ease-  an  easement  without  interruption  and  for  twenty 
ments-  years, 

and  where  support  from  one  person’s  land  or  things  affixed 
thereto  has  been  peaceably  received  by  another  person’s  land  sub¬ 
jected  to  artificial  pressure,  or  by  things  affixed  thereto,  as  an 
easement  without  interruption  and  for  twenty  years  ; 

and  where  a  right  of  way  or  any  other  easement  has  been 
peaceably  and  openly  enjoyed  by  any  person  claiming  title  there¬ 
to,  as  an  easement,  and  as  of  right,  without  interruption  and  for 
twenty  years, 
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the  right  to  such  access  and  use  of  light  or  air,  support  or 
'other  easement  shall  be  absolute. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to 
be  a  period  ending  within  two  years  next  before  the  institution  of 
the  suit  wherein  the  claim  to  which  such  period  relates  is  contested. 

Explanation  I. — 'Nothing  is  an  enjoyment  within  the  mean¬ 
ing  of  this  section  when  it  has  been  had  in  pursuance  of  an  agree¬ 
ment  with  the  owner  or  occupier  of  the  property  over  which  the 
right  is  claimed  and  it  is  apparent  from  the  agreement  that  such 
right  has  not  been  granted  as  an  easement,  or,  if  granted  as  an 
easement,  that  it  has  been  granted  for  a  limited  period,  or  subject 
to  a  condition  on  the  fulfilment  of  which  it  is  to  cease. 

Explanation  II. — Nothing  is  an  interruption  within  the 
meaning  of  this  section  unless  where  there  is  an  actual  cessation 
of  the  enjoyment  by  reason  of  an  obstruction  by  the  act  of  some 
person  other  than  the  claimant,  and  unless  such  obstruction  is 
submitted  to  or  acquiesced  in,  for  one  year  after  the  claimant  has 
notice  thereof  and  of  the  person  making  or  authorizing  the 
same  to  be  made. 

Explanation  III. — Suspension  of  enjoyment  in  pursuance  of 
a  contract  between  the  doriiinant  and  servient  owners  is  not  an 
interruption  within  the  meaning  of  this  section. 

Explanation  IV. — In  the  case  of  an  easement  to  pollute 
water,  the  said  period  of  twenty  years  begins  when  the  pollution 
first  prejudices  perceptihlv  the  servient  heritage. 

When  the  property  over  which  a  right  is  claimed  under 
Whan  u'oiertv  t^lis  section  belongs  to  Government,  this  section 
uvBimvhioiirigin  shall  be  read  as  if  for  the  words  'twenty  years,’  the 
is  claimed  be-  Words  ’fifty  years’  were  substituted, 
longs  to  trov- 


Illustrations. 

(a)  A  suit  is  brought  in  1068  for  obstructing  a  right  of  way. 
The  defendant  admits  the  obstruction,  but  denies  the  right  of  way. 
The  plaintiff  proves  that  the  right  was  peaceably  and  openly 
enjoyed  by  him,  claiming  title  thereto  as  an  easement  and  as  of 
right,  without  interruption  from  1047  to  1067.  The  plaintiff  is 
entitled  to  judgment. 

( b )  In  a  like  suit, the  plaintiff  shows  that  the  right  was  peace¬ 
ably  and  openly  enjoyed  by  him  for  twenty  years.  The  Defend¬ 
ant  proves  that  for  a  year  of  that  time,  the  plaintiff  was  entitled 
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to  possession  of  the  servient  heritage  as  lessee  thereof  and  enjoyed 
the  right  as  such  lessee.  The  suit  shall  be  dismissed,  for  the  right 
of  way  has  not  been  enjoyed  as  an  easement  for  twenty  years. 

(c)  In  like  a  suit,  the  plaintiff  shows  that  the  right  was 
peaceably  and  openly  enjoyed  by  him  for  twenty  years.  The 
defendant  proves  that  the  plaintiff  on  one  occasion  during  the 
twenty  years,  had  admitted  that  the  user  was  not  of  right  and 
asked  his  leave  to  enjoy  the  right.  The  suit  shall  be  dismissed, 
tor  the  right  of  way  has  not  been  enjoyed  ‘as  of  right’  for  twenty 
years.]<«) 

27.  Provided  that,  when  any  land  or  water  upon,  over,  or  from 

which  any  easement  has  been  enjoyed  or  derived 
favourUo£°revev-  has  been  held  under  or  by  virtue  of  any  interest 
sioner  of  servi-  for  nfe  or  anv  term  of  years  exceeding  3  years 

ent  tenement.  "  „  , 

from  the  granting  thereof,  the  time  of  the  enjoy¬ 
ment  of  such  easement  during  the  continuance  of  such  interest  or 
term  shall  be  excluded  in  the  computation  of  the  said  last  men¬ 
tioned  period  of  20  years,  in  case  the  claim  is,  witbin  3  years  next 
after  the  determination  of  such  interest  or  term,  resisted  by  the 
person  entitled,  on  such  determination,  to  the  said  land  or  water. 

Illustration. 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way 
over  B’s  land.  A  proves  that  he  has  enjoyed  the  right  for  25 
years  ;  but  B  shows  that  during  10  of  these  years  C,  a  Hindu 
widow,  had  a  life  interest  in  the  land  ;  that  on  C’s  death  B  became 
entitled  to  the  land,  and  that  within  2  years  after  C’s  death  he 
contested  A's  claim  to  the  right.  The  suit  must  be  dismissed,  as 
A,  with  reference  to  the  provisions  of  this  section,  has  only  proved 
enjoyment  for  15  years. 

28.  At  the  determination  of  the  period  hereby  limited  to  any 

Extinguishment  Person  for  instituting  a  suit  for  possession  of  any 
of  right  to  pro-  property,  his  right  to  such  property  shall  be  extin. 
perty‘  guished. 

29.  [If  any  person  is  dispossessed,  without  his  consent,  of  any 
Ri  lit  to  su  ^ouse,  building  or  land,  otherwise  than  in  due 

for  recovery  of  course  of  law,  he  or  any  person  claiming  through 
Uossesaed^  pvc-  may>  ^  suit  instituted  within  the  period 

perty  by  person  prescribed  in  Article  2  of  the  schedule  appended  to 
or  hiare°  resent^  Regulation  II  of  1062,  recover  possession  thereof, 
ative.  notwithstanding  any  other  title  that  may  be  set  up 

in  such  suit. 

(aj  Substituted  by. Section  13  of  Regulation  Y  of  1068, 


Appendix  ii. 


25 

Nothing  in  this  section  shall  bar  any  person  from  suing  to 
establish  his  title  to  such  property  and  to  recover  possession 
thereof. 

No  suit  under  this  Section  shall  be  brought  against  the 
Government]^) 


THE  SCHEDULE. 
First  Division — Suits. 


Description  ot  suits. 


Period  of  j  Time  from  which  period 
limitation,  j  begins  to  run. 


1.  For  compensation  forjSH)  days, 
doing*  or  for  omitting) 

to  doj  an  act  alleged  to! 
be  in  pursuance  of  any! 
enactment  in  force  fori 
the  time  being  in  ’ 
vancore . 

2.  To  recover  possession^  months, 
of  immovable  property! 
by  a  person  who  was 
forcibly  dispossessed! 
without  his  consent  .. 

3.  For  the  wages  of 

household  servant,  art-| 
isan  or  labourer . 

4.  For  the  price  of  food  o: 

drink  sold  by  thi 
keeper  of  a  hotel,! 
tavern  or  lodging] 
house  ...  . 

5.  For  the  price  of  lodg¬ 


ing 

.  To  enforce  a  right  of 
pre-emption,  whether| 
the.  right  is  founded  on 
law  or  general  usage, 
or  on  special  contract. 


Do. 


7.  By  a  person  against 
whom  a  summary 
order  is  passed  under 
the  Code  of  Civil  Pro- 


iWhen  the  act  or  omission 
|  takes  place, 


[The  dace  of  dispossession. 


I  When  the  wages  accrue 
[  due. 

When  the  food  or  drink  is 
delivered. 


When  the  price  becomes 
payable. 

‘When  the  purchased  takes 
j  under  the  sale  sought  to 
|  be  impeached,  physical 
j  possession  of  the  whole 
|  of  the  property  sold,  or, 
j  where  the  subject  of  the 
,  sale  does  not  admit  of 
!  physical  possession, 
j  wnen  tbe  instrument  of 
I  sale  is  registered. 

IThe-  date  of  the  order, 


eotion  U  ot'  Rai'iilation  V  ot  lOfiS, 
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(a;  Added  by  Kb 
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First  Diiis ion — Suits— (continued.) 


Description  of  suits. 


cedure  to  establish  his 
right  to,  or  to  recover 
possession  of,  the  pro¬ 
perty  comprised  in  the 
order  . 

8.  To  set  aside  any  of  the 
foliowing  sales  : — 

(a)  sale  in  execution  of  ] 
a  decree  of  a  Civil 
Court  by  whomsoever 
brought  [on  any  ground 
other  than  that  the 
judgment-debtor  or  his 
family  or  Tarawad  had 
no  right,  title  and 
interest  in  the  property 
sold]  <>0; 

(b)  sale  for  arrears  of 
Government  revenue, 
or  for  any  demand  re- 
eoverable  as  such 
arrears. 

9.  To  alter  or  set  aside  a 
decision  or  order  of  a 
Civil  Court  in  any  pro¬ 
ceeding  other  than  a 
suit  . 

10.  To  set  aside  any  act 
or  order  of  an  officer 
of  the  Sirkar  in  his 
official  capacity,  not 
herein  otherwise  ex¬ 
pressly  provided  for. 

11.  Against  Sirkar  to  set 
aside  any  attachment, 
lease  or  transfer  of 
immoveable  property 
for  arrears  of  Govern¬ 
ment  revenue 

12.  Against  Sirkar  to  re¬ 
cover  money  paid  un¬ 
der  protest  in  satisfac¬ 
tion  of  a  claim  made 
by  the  Revenue  au¬ 
thorities  on  account 


Time  from  which  period 
begins  to  run. 


I  When  the  sale  is  confirm- 
!  ed,  or  would  otherwise 
have  become  final  and 
conclusive  had  no  such 
suit  been  brought. 


The  date  of  the  final  deci¬ 
sion  or  order  in  the 
case  by  a  Court  com¬ 
petent  to  determine  it 
finally. 

The  date  of  the  order. 


When  the  attachment, 
lease  or  transfer  is 
made,  or,  at  the  option 
of  the  Plaintiff,  when 
the  same  is  finally  con¬ 
firmed  by  the  Kevenue 
authorities. 

The  date  of  payment. 


Period  of 
limitation. 


One  year. 


Do. 


Do. 


Do. 


One  year. 


('a)  Added  by  Section  15  of  Regulation  V*  of  1068. 
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Find-  Divisio n—Suils— (continued. ) 


Description  of  suits. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

of  arrears  of  revemn 

or  on  account  of  de 
rnands  recoverable  as 
such  arrears... 

13.  For  compensation  foi 

One  year. 

When  the  imprisonment 

false  imprisonment  .. 

ends. 

14.  For  compensation  for 

Do. 

When  the. injury  is  com- 

anv  other  injury  t< 

mitted. 

the  person  . 

15.  For  compensation  foi 

Do. 

When  the  Plaintiff  is  ac- 

m  a  1  i  o  i  o  u  h  p  r  o  s  e  c  u  t  i  o  n 

quitted  or  the  prosecu- 

16.  For  compensation  for 

Do. 

tion  is  otherwise  termi¬ 
nated. 

When  the  libel  is  publish- 

libel . 

ed. 

17.  For  compensation  for 

Do. 

When  the  words  arc 

slander. 

spoken,  or,  if  the  words 

are  not  actionable  in 
themselves,  when  the 

IS.  For  compensation  for 

Do. 

special  damage  com¬ 
plained  of  results. 

The  date  of  seizure. 

wrongful  seizure  ofj 
moveable  propert 

under  a  legal  process 
19.  Against  a  carrier  for 

When  the  loss  or  injury 

compensation  for  los 

occurs. 

iiig  or  injuring  gooc 
20.  Against  a  carrier  for 

Do. 

When  the  goods  ought  to 

compensation  for  de¬ 

be  delivered. 

lay  in  delivering 
goods. 

21.  Against  one  who,  hav¬ 

Do. 

When  the  perversion  first 

ing  a  right  to  use  pro¬ 

becomes  know  to  the 

perty  for  specific 

person  injured  thereby. 

purposes,  perverts  it 
to  other  purposes 

22.  For  the  record  y  of  a 

Do. 

When  possession  is  de¬ 

wife 

manded  and  refused. 

23.  For  the  restitution  of 

Do. 

When  restitution  is  de¬ 

conjugal  rights 

manded  and  is  refused 

24.  For  compensation  for 

i 

j  Do. 

by  the  husband  or  wife, 
being  of  full  age  and 
sound  mind. 

When  the  act  complained 

any  wrong  indepen- 

of  is  committed. 
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First  Divi aion  — Suite —  ( continu  ed ) . 


Desoriptic 


Period  of  Time  from  which  period 
limitation.  begins  to  run. 


dent  of  contract  and 
not  herein  specially 
provided  for 

25.  For  damages  or  com-  3  year: 

pensation  for  obstruct¬ 
ing  a  way  or  water-  j 
course  ...  ...  \ 

26.  For  compensation  for  Do. 
diverting  a  water¬ 
course 

27.  For  compensation  tor  Do. 
trespass  upon  im¬ 
moveable  property  ... 

28.  For  compensation  for  Do. 
infringing  copy-right 

or  any  other  exclusive 
privilege 

29.  To  restrain  waste  ...  Do. 

30.  For  compensation  for  Do. 
injury,  caused  by  an 
injunction  wrongfully 
obtained 

31.  By  a  -ward,  who  has  Do. 
attained  majority,  to 

set  aside  a  sale  by  his 
guardian  . 

32.  By  any  person  bound  Do. 
by  an  order  respect¬ 
ing  the  possession  of 
property  made  under 

the  Code  of  Criminal 
Procedure,  or  by  any 
one  claiming  under 
such  person,  to  re¬ 
cover  the  property 
comprised  in  such  or¬ 
der  ...  ... 

33.  For  specific  moveable  Do. 
property  lost,  or  ac¬ 
quired  by  theft,  or  dis¬ 
honest  misappropria¬ 
tion  or  con  verson,  or 

for  compensation  for 
wrongfully  taking  or 
wrongfully  detaining 
the  same 


The  date  of  the  obstruc¬ 
tion. 


The  date  of  the  diversion, 


The  date  of  the  trespa 


The  date  of  the  infringe. 


When  the  waste  begins. 
When  the  injunction 
ceases. 


When  the  ward  attains 
majority. 


The  date  of  the  final  or¬ 
der  in  the  case. 


When  the  person  having 
the  right  to  the  posses¬ 
sion  of  the  property 
first  learns  in  whose 
possession  it  is. 
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First  Division — Suits—  (con ti  n u ed . ) 


Description  of  suits. 


Period  of 
limitation. 


Time  from  which  period 
begins  to  run. 


34.  For  other  specific  3  years, 
moveable  property,  or 

for  compensation  for 
wrongfully  taking  or 
injuring  or  wrongfully 
detaining  the  same  ... 

35.  For  the  hire  of  ani-  Do. 
rnals,  vehicles,  boats 

or  household  furni- 


When  the  property  is 
wrongfully  taken  or 
injured  or  when  the  de. 
tainer’s  possession  be¬ 
comes  unlawful. 

When  the  hire  becomes 
payable. 


tore 

3(>.  For  the  balance  of 
money  advanced  in 
payment  of  goods  to 
be  delivered 

37.  For  the  price  of  goods 
sold  and  delivered, 

'  where  no  fixed  period 
of  credit  is  agreed 
upon 

38.  For  the  price  of  goods 
sold  and  delivered,  to 
be  paid  for,  after  the 
expiry  of  a  fixed  per¬ 
iod  :  of  credit 

39.  For  the  price  of  goods 
sold  and  delivered,  to 
be  paid  for  by  a  bill 
of  exchange,  no  such 
bill  being  given  ...  ] 

40.  For  the  price  of  trees  j 
or  growing  crops  soldi 
by  the  plaintiff  to  the 
defendant  where  no 
fixed  period  of  credit 
is  agreed  upon 

41.  For  ihe  price  of  work 

done  by  the  plaintiff 
for  the  defendant  at 
his  request,  where  no 
time  has  been  fixed 
for  payment . 

42.  For  money  payable 
for  money  lent 

43.  Like  suit  when  the 
lender  has  given  a 
cheque  for  the  money. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


[When  the  goods  ought  to 
;  be  delivered. 


The  date  of  the  delivery 
of  the  goods. 


When  the  period  of  credit 
expires. 


I  When  the  period  of  the 
I  proposed  bill  expires. 


I  The  date  of  the  sale. 


j  When  the  work  is  done. 


When  the  loan  is  made. 
When  the  cheque  is  paid. 
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Division— Sti  its — (contin  ued .) 


Description  of  suits. 


Period  of 
limitation. 


Tit 


;  from  which  period 
begins  to  run. 


44.  For  money  lent  under 
an  oral  agreement 
that  it  shall  be  pay¬ 
able  on  demand 

45,  For  money  deposited 
under  an  agreement 
that  it  shall  be  pay¬ 
able  on  demand 

4fi.  For  money  payable  to 
the  p  1  a  i  n  t  i  ff  for 
money  paid  for  the 
defendant  . 

47.  For  money  payable  by 
the  defendant  to  the 
plaintiff  for  money 
received  by  the  defen¬ 
dant  for  the  plaintiff’s 


3  years 


Do. 


Do. 


Do. 


When  the  loan  is  made. 

When  the  demand  is 
made. 

When  the  money  is  paid. 


When  the  money  is  re¬ 
ceived. 


48,  For  money  payable  | 

for  interest  upon  i 
money  due  from  the 
defendant  to  the 
plaintiff  . 

49.  For  money  payable 
ro  the  plaintiff  tor 
money  found  to  be 
due  from  the  defen¬ 
dant  to  the  plaintiff 
on  accounts  stated 
between  them 


iWhen  the  interest  be¬ 
comes  due. 


'When  the  accounts  are 
;  stated  in  writing  signed 
j  by  the  Defendant  or  his 
1  agent  duly  authorized 
i  in  this  behalf,  unless 
where  the  debt  is  by  a 
simultaneous  agree- 
,  ment  in  writing  signed 
!  as  aforesaid,  made  pay¬ 
able  at  a  future  time, 
and  then,  when  that 
time  arrives. 

Explanation — The  words 
“agent  duly  authorized 
in  this  behalf”,  shall  in¬ 
clude  the  Karanavan  of 
a  Malabar  Tara  wad 
and  the  Manager  of  an 
undividedHindu  family, 
where  the  accounts 
stated  relate  to  the 
Tarawad  or  family 
_ _ t  ransacfions . 
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First  'Division — Hails — (continued.) 


Description  of  suits. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

50.  For  compensation  for 
breach  of  a  promise 
to  do  anything  at  a 
specified  time,  or  upon 
the  happening  of  a 
specified  contingency. 

3  years. 

When  the  time';  specified 
arrives  or  the  conti- 
geney  happens. 

51.  On  a  bond  where  a 
day  is  specified  for 
payment  . 

Do. 

The  day  so  specified. 

52.  On  a  bond  where  no 
such  day  is  specified. 

Do. 

The  day  of  executing  the 
bond. 

53.  On  a  bond  subject  to  a 
condition 

54.  On  a  bill  of  exchange 

or  promissory  note 
payable  at  a  fixed  time 
after  date  . 

Do. 

Do'. 

When  the  condition  is 
broken. 

When  the  bill  or  note  fails 
due. 

55.  On  a  bill  of  exchange 
payable  at  sight,  or 
after  sight,  but  not  at 
a  fixed  time  . 

Do. 

When  the  bill  is  present¬ 
ed. 

56.  On  a  bill  of  exchange 
accepted  payable  at  a 
particular  place 

57.  On  a  bill  of  exchange 
or  promissory  note, 
payable  at  a  fixed  time 
after  sight  or  after 
demand 

|  Do. ' 

Do. 

When  the  bill  is  present¬ 
ed  at  that  place. 

When  the  fixed  time  ex¬ 
pires. 

58.  [»] 

59.  On  a  promissory  note 
or  bond  payable  by 
instalments  ... 

» 

Do. 

The  expiration  of  the  first 
term  ot  payment,  as  to 
the  part  then  payable, 
and  for  the  other  parts, 
the  expiration  of  the 
respective  terms  of  pay- 
'  ment. 

60.  On  a  promissory  nlte 
or  bond  pajfcble  by 

Do. 

Same  as  above,  unless 
where  the  payee  oi 

(a)  Omitted  by  Regulation  V  of  1068. 
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First  Division — suit — (continued.) 


Description  of  suits.  ! 

Time  from  which  period 

limitation. 

begins  to  run. 

instalments,  which 
provides  that,  if  de¬ 
fault  be  made  in  pay¬ 
ment  of  one  instal¬ 
ment,  the  whole  shall 
be  due  . ! 

obligee  makes  a  de¬ 
mand  in  writing  for  the 
whole  amount  due,  and 
then  the  date  of  such 
demand. 

61.  On  a  promissory  note 
given  by  the  maker  to 
a  third  person  to  be 
delivered  to  the  payee 
after  a  certain  event 
should  happen 

3  years. 

The  date  of  the  delivery 
to  the  payee. 

62.  Ou  a  dishonored 
foreign  bill,  where 
protest  has  been  made 
and  notice  given 

Do, 

When  the  notice  is  given. 

63.  By  the  payee  against 
the  drawer  of  a  bill  of 
exchange  which  has 
been  dishonored  by 
non-acceptance 

Do. 

1  The  date  of  the  refusal  to 
accept. 

■ 

64.  By  the  acceptor  of  an 
accommodation  bill 
against  the  drawer  ... 

Do. 

When  the  acceptor  pays 
the  amount  of  the  bill. 

65.  Suit  on  a  bill  of  ex- 
eliange,  promissory 
note  or  bond,  not  here¬ 
in  expressly  provided 
for  . 

Do. 

When  the  bill,  note  or 
bond,  becomes  payable. 

66.  Bv  a  surety  against 
the  principal  debtor 

Do. 

When  the  surety  pay# 
the  creditor. 

67.  By  a  surety  against  a 
co-surety. 

Do. 

When  the  surety  pays 
.  anything  in  excess  of 
his  own  share. 

68.  Upon  any  other  con¬ 
tract  to  indemnify. 

Do! 

When  the  plaintiff  is  act- 
!  ually  damnified. 

69.  By  an  attorney  or 
vakil  for  his  costs  of 
a  suit  ora  particular 
business,  there  being 
no  express  agreement 
as  to  the  time  when 
such  costs  are  to  be 
paid. 

Do. 

The  date  of  the  termin¬ 
ation  of-  the  suit  or 
business^or  (where  the 
attorney  or  vakil  dis-, 
continues  the  suit  or 
business),  the  date  of 
the  communication  of 
,  such  discontinuance  to 
the  client. 
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First  Divisio  n—Su  its— (conti  nu  ed. ) 


Description  of  suits.  ' 

|  Period  of 
;  limitation. 

Time  from  which  period 
|  begins  to  run. 

70.  For  the  balance  due  on 
a  mutual, open  and  cur¬ 
rent  account  between 
traders  and  merchants, 
where  there  have  been 
.  reciprocal  demands 
between  the  parties  ... 

3  years 

The  close  af  the  year  in 
which  the  last  item 
admitted  or  proved  is 
entered  in  the  account, 
such  year  to  be  com¬ 
puted  as  in  the  account. 

71.  On  a  policy  of  in¬ 
surance, when  the  sum 
assured  is  payable  im¬ 
mediately  after  proof 
of  the  death  or  loss 
has  been  given  to,  or 
received  by,  the  in- 

Do. 

When  proof  of  the  death 
or  loss  is  given  to,  or 
received  by,  the  in¬ 
surers,  whether  by  or 
from  the  plaintiff,  or 
any  other  person. 

72.  By  the  assured  to  re¬ 
cover  premia  paid 
under  a  policy  void¬ 
able  at  the  election  of  i 
the  insurers  ... 

Do. 

When  the  insurers  elect 
to  avoid  the  policy. 

73.  Against  a  factor  for 
an  account . 

Do. 

When  the  account  is, 
during  the  continuance 
of  the  agency,  demand¬ 
ed  and  refused,  or, 
where  no  such  demand 
is  made,  when  the 
agency  terminates. 

74.  By  a  principal  against 
his  agent  for  mov¬ 
able  property  received 
by  the  latter  and  not 
accounted  fur  . 

Do. 

Do. 

75.  Other  sftits  by  princi¬ 
pals  against  agents  for 
neglect  or  misconduct. 

jf  ' 

Do. 

When  the  neglect  or  mis¬ 
conduct  .becomes  known 
to  the  plaintiff. 

76.  For  property  tvhich 

Do. 

When  the  plaintiff  is  re- 

[51 
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First  Division — Suits — (continued.) 


Description  of  suits, 


Period  of  Time  from  which  period 
limitation.  begins  to  run. 


the  plaintiff  has  con¬ 
veyed  while  insane... 


stored  to  sanity  and  has 
knowledge  of  the  con¬ 
veyance. 


77.  To  set  aside  a  decree 
obtained  by  fraud,  or 
for  other  relief  on  the 
ground  of  fraud 


3  years. 


When  the  fraud  becomes 
known  to  the  party 
wronged. 


78.  For  relief  on  the 
ground  of  mistake  or 
fraud  . 


Do. 


When  the  mistake  or 
fraud  becomes  known 
t.o  the  plaintiff. 


79.  For  money  paid  upon 
an  existing  consider¬ 
ation  which  after¬ 
wards  fails 


The  date  of  the  failure. 


80.  To  make  good  out  of  j 
the  general  estate  of  a  | 
deceased  trustee  the  j 
loss  occasioned  by  aj 
breach  of  trust 


Do. 


The  date  of  the  trustee’s 
death,  or  if  the  loss  has 
not  then  resulted,  the 
date  of  the  loss. 


81.  For  contribution  by  a 
party  who  has  paid  the 
whole  amount  due 
under  a  joint  decree, 
or  by  a  sharer  in  a 
joint  estate  who  has 
paid  the  whole  amount 
of  revenue  due  from' 
himself  and  his  co¬ 
sharers 


Do. 


The  date  of  the  plaintiffs 
advance  in  excess  of 
his  own  share. 


82.  By  a  co-trustee  to  en- 
force  against  the 
estate  of  a  deceased 
trustee  a  claim  for 
contribution  ... 


When  the  right  to  contri¬ 
bution  accrues. 


83.  For  a  seaman’s  wages 


Do, 


The  end  of  the  voyage 
during  which  the  wages 
are  earned. 
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First  Di vision — Suits— (co  n  tin  ued .) 


Description  of  suits. 


Period  of  ;  Time  from  which  period 
limitation.  begins  to  run. 


84.  For  wages  not  other¬ 
wise  expressly  pro¬ 
vided  for  by  this 
schedule  . 

3  years 

When  the  wages  accrue 
due. 

85.  by  a  Mahomedan  for 
exigible,  dower — (Mu- 
ojjal)  . 

Do. 

When  the  dower  is  de- 
manded  and  refused, 
or  f where  during  the 
continuance  of  the 
marriage  no  such  de¬ 
mand  has  been  made) 
when  the  marriage  is 
dissolved  by  death  or 
divorce. 

86.  By  a  Mahomedan  for 
deferred  dower — ( Mu- 
ajjal)  . 

Do. 

When  the  marriage  is  dis¬ 
solved  by  death  or 
divorce. 

87.  For  an  account  and  a 
share  of  the  profits  of 
a  dissolved  partner¬ 
ship  . 

Do. 

The  date  of  the  dissolu¬ 
tion. 

88.  By  a  lessor  for  the 
value  of  trees  cut 
down  by  his  lessee 
contrary  to  the  terms 
of  the  lease  ... 

Do. 

When  the  trees  are  cut 
down. 

89.  For  the  profits  of  irn-.  Do. 
movable  property  be¬ 
longing  to  the  plaintiff! 
which  have  been; 
wrongly  received  byj 
the  defendant  ...| 

When  the  profits  ai'e  re¬ 
ceived,  or,  where  the 
plaintiff  has  been  dis¬ 
possessed  by  a  decree 
afterwards  set  aside  on 
appeal,  when  he  re¬ 
covers  possession. 

90.  For  arrears  of  rent  ... 

Do. 

When  the  arrears  become 
due. 

91.  By  a  vendor  of  im¬ 
moveable  property  to 
enforce  his  lien  for 
unpaid  purchase 

Do. 

The  time  fixed  for  com¬ 
pleting  the  sale,  or 
(where  the  title,  is  ac¬ 
cepted  after  the  time 
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First  Di cisio n — Su £<$— (continued.) 


Description  of  suits. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

money 

fixed  for  completing) 
the  date  of  the  accept¬ 
ance. 

92.  For  a  call  by  a  com¬ 
pany 

3  years 

When  the  call  is  payable. 

93.  For  specific  perfor¬ 
mance  of  a  contract ... 

Do. 

The  date  fixed  for  the  per¬ 
formance,  or,  if  no  such 
date  is  fixed,  when  the 
plaintiff  has  notice  that 
performance  is  refused. 

94.  For  the  recission  of  a 
contract 

Do. 

When  the  facts  entitling 
the  plaintiff  to  have  the 
contract  rescinded  first 
become  known  to  him. 

95.  For  the  amount  due 
under,  or  for  the  com¬ 
pensation  for,  the 
breach  of,  any  con¬ 
tract  (a)  oral,  express 
or  implied,  and  (W 
written,  not  registered 
and  not  herein  speci¬ 
ally  provided  for 

Do. 

When  the  contract  is 
broken,  or  (where  there 
are  successive  breach¬ 
es),  when  the  breach  in 
respect  of  which  the 
suit  is  instituted  occurs, 
or  (where  the  breach  is 
continuing),  when  it 
ceases. 

96.  The  amount  due  un¬ 
der,  or  for  compensa¬ 
tion  for  the  breach  of, 
a  contract  in  writing 
registered  . 

6  years 

When  the  period  of  limi¬ 
tation  would  begin  to 
run  against  a  suit 
brought  on  a  similar 
contract  not  registered. 

97.  [For  money  or 
grain  due  ofi  a  bond, 
pro-note  or  any  'other 
written  agreement,  re¬ 
gistered  or  unregister¬ 
ed,  that  it  shall  be 
paid  on  demand]  (a)... 

Do. 

The  date  of  the  bond,  note 
or  agreement. 

98.  (d) 

99.  Upon  a  foreign  judg¬ 
ment 

Do. 

The  date  of  the  judgment 

[a]  Substituted  for  articles  97  and  98  by  section  16  o£  Regulation  V  of  K 
[b]  Omitted  by  Regulation  V  of  1068. 
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First  Division— su  if— (continued . ) 


Description  of  suits. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

100.  Suit  for  which  no 
period  of  limitation  is 
provided  elsewhere  in 
this  schedule 

6  years. 

When  the  right  to  sue  ac- 

101.  For  a  legacy  or  for  a 
share  of  a  residue  be- 1 
queathed  by  a  test¬ 
ator,  or  for  a  distribu¬ 
tive  share  of  the  pro¬ 
perty  of  an  intestate. 

12  years 

When  the  legacy  or  share 
becomes  payable  or  de¬ 
liverable. 

102.  For  possession  of  an 
hereditary  office 

Do. 

When  the  defendant  takes 
possession  of  the  office 
adversely  to  the  plain¬ 
tiff. 

Explanation . — An  h ered i- 
tary  office  is  possessed 
when  the  profits  thereof 
are  usually  received,  or 
(if  there  are  no  profits), 
when  the  duties  thereof 
are  usually  performed. 

103.  Suit  during  the  life 
of  a  Hindu  or  Maho- 
modan  female,  by  a 
Hindu  orMahomedan, 
who,  if  the  female 
died  at  the  date  of  in¬ 
stituting  the  suit, 
would  be  entitled  to 
the  possession  of  land, 
to  have  an  alienation 
of  such  land  made  by 
the  female  declared  to 
be  void  except  for  her 
life  or  until  her  re¬ 
marriage 

Do. 

1  The  date  of  the  alienation 

104.  By  a  Hindu  govern¬ 
ed  by  the  law  of  the 
Mitakshara  or  by  a 
member  of  a  Malabar 
Tarawad,  to  set  aside 

Do. 

When  the  instrument  evi¬ 
dencing  the  alienation 
is  registered,  and,  in 
cases  of  oral  aliena¬ 
tions,  when  the  posses- 
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First  Division— Suits — (continued.) 


Description  of  suits. 

Period  of 
limitation. 

Time  from  which  period, 
begins  to  run. 

his  father’s  or  Kara- 
navan’s  (as  the  case 
may  be)  alienation  of 
ancestral  or  joint  pro¬ 
perty 

1 

sion  is  taken  by  the 
alienee. 

[Explanation.-  The  words 
‘'father”  and  “Kara- 
navan”  in  this  article 
include  the  manager 
of  a  Makkathayom 
undivided  Hindu  fa¬ 
mily  or  of  a  Malabar 
Tara  wad  for  the  time 
being]  (a) 

105.  By  a  person  excluded 
from  joint  family  pro¬ 
perty  to  enforce  a 
right  to  share  therein 

12  years 

1 

When  the  exclusion  be¬ 
comes  known  to  the 
plaintiff. 

106.  By  a  Hindu  or  by  a 
member  of  a  Malabar 
Tarwad  for  arrears  of 
maintenance 

Do. 

When  the  arrears  are 
payable. 

107.  By  a  Hindu  or  by  a 
member  of  a  Malabar 
Tarwad  for  a  declara¬ 
tion  of  his  right  to 
maintenance 

Do. 

When  the  right  is  denied 

108.  To  establish  a  perio¬ 
dically  recurring 
right 

Do. 

When  the  plaintiff  is  first 
refused  the  enjoyment 
of  the  right. 

109.  To  recover  money 
due  under  a  hypothe¬ 
cation  or  to  enforce 
payment  of  money  or 
any  customary  dues 
charged  upon  im¬ 
movable  property  ... 

Do. 

When  the  money  sued  for 
becomes  due. 

i]  Added  by  section  17  o£  Regulation  V  o£  1068. 
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First  Dimsion — Suits — (continued). 


Description  of  suits. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

Explanation— The  allow¬ 
ance  and  fees  respec¬ 
tively  called  Aduku- 
vathu,  Olcipanam ,  Ett- 
arthum  and  Micha- 
vararn  and  also  all  the 
fees  customarily  paid 
to  the  Jenmies,  shall, 
for  the  purpose  of  this 
clause  be  deemed  to 
be  money  charged 
upon  immovable  pro¬ 
perty. 

110.  To  recover  moveable 
property  conveyed  or 
bequeathed  in  trust, 
and  afterwards 
bought  from  the  trus¬ 
tee,  depositary  or 

pawnee,  without 
notice  of  trust,  actual 
or  constructive 

12  years. 

The  date  of  the  purchase. 

111.  To  recover  posses¬ 
sion  of  immovable 
property  conveyed  or 
bequeathed  in  trust  or 
mortgaged,  and  after¬ 
wards  purchased  from 
the  trustee  or  mort¬ 
gagee  for  valuable 
consideration  without 
notice  of  trust,  actual 
or  constructive 

Do. 

The  date  of  the  purchase. 

112.  Suit  instituted  by  a 
mortgagee  for  posses¬ 
sion  of  immovable 
property  mortgaged... 

Do. 

When  the  mortgagor’s 
right  to  possession  de¬ 
termines. 

113.  By  a  purchaser  at  a 
private  sale  for  pos¬ 
session  of  immovable 
property  sold,  when 

Do. 

W7hen  the  vendor  is  first 
entitled  to  possession. 
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First  Di uisio n—Sti ^—(continued). 


Description  of  suits. 


Period  of  !  Time  from  which  period 
limitation,  j  begins  to  run. 


the  vendor  was  out  of 
possession  at  the  date 
of  the  sale 


114.  Like  suit  by  a  pur¬ 
chaser  at  a  sale  in 
execution  of  a  decree, 
wiien  the  judgment 
debtor  was  out  of1 
possession  at  the  date! 
of  the  sale  ... 


at  a  sale  in  execution! 


j  Explanation. — A  suit  by  a 
i  purchaser  to  redeem 
property  mortgaged  by 
the  vendor  does  not  fall 
within  this  Article. 

When  the  judgment- 
debtor  is  first  entitled 
to  possession. 

Explanation: — A  suit  by  a 
purchaser  to  redeem 
property  mortgaged  by 
the  vendor  does  not  fall 
within  this  Article. 

The  date  of  the  sale. 


of  a  decree,  for  posses¬ 
sion  of  the  purchased 
property  when  the 
judgment-debtor  was 
in  possession  at  the 
date  of  the  sale 

116.  By  a  land-lord  to  re¬ 
cover  possession 
from  a  tenant 

Do. 

When  the  tenancy  is  de¬ 
termined. 

117.  By  a  remainder-man, 
a  reversioner  (other 
than  a  land-lord,),  or 
a  devisee  for  posses¬ 
sion  of  immovable 
property  . 

Do. 

When  his  estate  falls  into 
possession. 

118.  Like  snit  by  a  Hindu 
or  Mahomedan  en¬ 
titled  to  the  posses¬ 
sion  of  immovable 
property  on  the  death 
of  a  .Hindu  or  Maho¬ 
medan  female 

Do. 

When  the  female  dies. 

119.  For  possession  of  im- 

Do. 

The  date  of  dispossession. 
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Firsl,  Division-Suits — (continued). 


Description  of  suits. 


Period  of  Time  from'wbicb  period 
limitation  begins  to  run. 


movable  property, 
when  the  plaintiff,' 
while  in  possession 
of  the  property,  has 
been  dispossessed  ...j 


120.  Like  suit  when  the  12  years, 
plaintiff  has  become 

entitled  by  reason  of 
any  f  o  rf  e  i  t  u  r  e  or 
breach  of  ^condition. ; 

121.  For  possession'of  ini- ;  Do. 
movable  property! 

or  any  interest  there- ; 
in  not  hereby  other-! 
wise  specially  pro- j 
vided  for  . ! 


When  the  forfeiture  is  in* 
curred  or  the  condition 
is  broken. 


When  the  possession  of 
the  defendant  becomes 
adverse  to  the  plaintiff. 


122.  Against  a  depositary 
or  pawnee  to  recover 
movable  property  de¬ 
posited  or  pawned  ... 


30  years 


The  date  of  the  deposit 
or  pawn. 


123.  By  a  mortgagee  for 
foreclosure  or  sale 
of  immovable  pro¬ 
perty  mortgaged  ... 

124.  Against  a  mortgagee 
to  redeem  or  to  re¬ 
cover  possession  of 
immovable  property 
mortgaged. 


50  years 


When  the  money  secured 
by  the  mortgage  be¬ 
comes  due. 


Do,  i  When  the  right  to  redeem 

I  or  to  recover  possess¬ 
ion  accrues. 

Explanation:— *K  a  n  o  m  s 
governed  by  the  Royal 
I  Proclamation  of  1042 
I  are  not  mortgages  with* 
;  in  the  meaning  of  this 
|  Article. 


125.  Any  suit  by  the 
Sircar. 


Do. 


When  the  period  of  limit¬ 
ation  would  begin  to  run 
under  this  Regulation 
against  a  like  suit  by  a 
private  person-. 


P>] 
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Description  of  Appeals.  | 

Period  of 
limitation. 

Time  from  which  period 
begins  to  fun. 

126.  Under  the  Code  of 
Criminal  Procedure 
from  a  sentence  of 
death  [or  imprison¬ 
ment  for  life]ia> 
passed  by  a  Sessions 
J  udge... 

15  days. 

The  date  of  the  sentence. 

127-  Under  the  Code  of 
Civil  Procedure  to 
the  Court  of  a  Zillah 
Judge . 

30  days. 

The  date  of  the  decree  or 
order  appealed  against. 

128.  Under  the  Code  of 
Criminal  Procedure 
to  any  Court  other 
than  the  High  Court. 

!  Do 

The  date  of  the  sentence 
or  order  appealed 

I  against, 

129.  Under  the  same 
Code  to  the  High 
Court,  except  in  the 
cases  provided  for  by 
Nos.  126  &  132... 

| 

|  60  days. 

Do. 

130.  Under  the  Code  of 
Civil  Procedure  to 
the  High  Court 

i 

Do. 

The  date  of  the  decree  or 
order  appealed  against. 

131.  (b) 

132.  Under  the  Code  of 
Criminal  Procedure 
from  a  judgment  of 
acquittal 

6  months. 

The  date  of  the  judgment 
appealed  against. 

(u)  Added  by  Section  L8  of  Regulation  V  of 
(h)  Omitted  by  Section  IS  of  Regulation  V 
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Third  Division— Application*!. 


Description  of 
applications. 


133.  (a)  A  complaint  (not 
preferred  by,  or  un¬ 
der  the  orders  of,  the 
Government)  of  an 
offence  punishable 
under  Sections  298, 
323.  334,  352,  355, 
358,490  and  492  of 
the  Penal  Code 

(h)  A  complaint  (not 
preferred  by,  or  un¬ 
der  the  o?ders  of,  the 
Government)  of  an 
offence  punishable 
under  Sections  447, 
500,  501,  and  502  of 
the  Penal  Code 

134.  Under  the  Code  of 
Civil  Procedure  to 
set  aside  an  award... 

135.  By  a  plaintiff  for  an 
order  to  set  aside  a 
dismissal  by  default 

136.  By  a  defendant  for 
an  order  to  set  aside 
a  judgmen  t  ex  parte. 


Period  of  |Time  from  which  period 
limitation  j  begins  to  run. 


30  days. 


The  date  of  offence. 


90  days. 


10  days. 
30  days. 


When  the  receipt  in  Court 
of  the  award  is  notified 
to  the  parties. 

The  date  of  the  dismissal. 


Do. 


The  date  of  executing  any 
process  for  enforcing 
the  judgment  on  pro¬ 
perty  or  person,  or  the 
date  of  service  person¬ 
ally  of  the  notice  to 
show  cause  why  the 
decree  should  not  he 
executed,  where  such 
notice  is  issued,  which¬ 
ever  may  happen  first. 


137.  Under  the  Code  < 
Civil  Procedure,  by 
person  dispossessed 
of  immovable  pro¬ 
perty  and  disputing 
the  right  of  the  de¬ 
cree-holder  or  pur¬ 
chaser  at  a  sale  in 
execution  of  adecree, 
to  be  put  into  posses- 


The  date 
possession. 


of  the  dis- 
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Third  Division 

— Application. 

— i'continuedj 

Description  of, 
applications. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

138.  To  set  aside  a  sale  in 
execution  of  a  de¬ 
cree,  on  the  ground 
o  f  irregularity  i  n 
publishing  or  con¬ 
ducting  the  sale  ... 

30  days. 

The  date  of  the  sale, 

139.  Complaining  of  re¬ 
sistance  or  obstruc¬ 
tion  to  delivery  of 
possession  of  im¬ 
movable  property 
decreed  or  sold  in 
execution  of  a  de¬ 
cree,  or  of  disposses¬ 
sion^  the  delivery 
of  possession  to  the 
decree-holder  or  the 
purchaser  of  such 
property 

Do. 

The  date  of  the  resis¬ 
tance,  obstruction  or 
dispossession. 

140.  For  re-admission  of 
an  appeal  dismissed 
v  for  want  of  prosecu¬ 
tion. 

Do. 

The  date  of  the  dismissal. 

141.  For  an  order  to  re¬ 
lease  movable  pro¬ 
perty  from  attach¬ 
ment  under  Civil 
process  when  the  ap¬ 
plication  is  made  by 
others  than  parties 
to  the  proceedings... 

Do. 

) 

The  date  of  attachment. 

142.  For  an  order  to  re- 
lease  immovable 

45  days.  | 

Do. 

property  attached 
under  the  process  of 
a  Civil  Court  when 
the  application  is 
made  by  others  than 
partie^  to  the  pro¬ 
ceedings. 
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Third  Vhision— Applications--! continued./1 


.Description  of 
applications. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

143.  For  an  order  to  com¬ 
pel  a  decree-holder 
to  certify  payment 
or  adjustment  made 
out  of  Court,  when 
such  application  is 
allowed  by  law 

60  days. 

When  the  payment  or 
adjustment  is  made. 

144.  For  re-hearing  an  ap¬ 
peal  heard  ex  parte,  in 
the  absenoe  of  the 
respondent 

Do. 

The  date  of  the  decree  in 
appeal. 

145.  Under  the  Code  of 
Civil  Procedure,  by 
a  person  claiming  to 
be  the  legal  repre¬ 
sentative  of  a  deceas¬ 
ed  plaintiff  or  ap¬ 
pellant  and  praying 
to  he  allowed  to  con¬ 
duct  the  suit  or  pro¬ 
secute  the  appeal. 

Do. 

The  date  of  the  plaintiff's 
or  appellant’s  death. 

146.  For  an  order  to  bring 
in  the  legal  repre¬ 
sentatives  of  the 
plaintiff  [or  appel¬ 
lant  ]  fa)  '  when  the 
application  is  made 
by  the  defendant  [  or 
respondent]  (a) 

Do. 

The  sixtieth  day  from  the 
date  of  the  plaintiffs 
[or  appellant’s  J  (a) 
death. 

147.  For  an  order  to  have 
the  representative  of 
a  deceased  defend¬ 
ant  [or  the  respon¬ 
dent  ]  fa.)  made  a  de¬ 
fendant  [or  the 
respondent  ]  (a). 

Do. 

The  date  of  the  defen¬ 
dant’s  orJ[  respondent’s] 
(a)  death. 

148.  For  an  order  to  set 
aside  an  order  for 

Do. 

The  date  of  the  order  for 
abatement  or  dismissal. 

• 

[a.]  Adclud  by  section  IS  of  Regulation  V  of  IOCS, 
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Th ird  Dimaum— Applications— (aoTitixL'azd.) 


Description  of 
applications. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

abatement  or  d  i  s  - 
missal. 

149.  By  a  purchaser  at  an 
execution  sale  to  set 
aside  the  sale  on  the 
ground  that  the  per¬ 
son  whose  interest  in 
the  property  was 
purported  to  be  sold 
had  no  saleable  in¬ 
terest  therein,  when 
such  application  is 
allowed  by  law 

90  days. 

The  date  of  the  sale. 

150.  For  a  review  of  judg¬ 
ment 

Do. 

The  date  of  the  decree  or 
order. 

151.  Under  the  Code  of 
Civil  Procedure  that 
an  award  made  with¬ 
out  the  intervention 
of  the  Court  be  filed 
in  Court. 

Do. 

The  date  of  the  award. 

152.  A  ppli  ca  t  i  o  ns  for 
which  no  period  of 
limitation  is  pro¬ 
vided  elsewhere  in 
this  Schedule 

3  years. 

When  the  right  to  apply 
accrues. 

153.  For  the  execution  of 
a  decree  or  order  of 
any  Civil  Court. 

Do,  or,  where 
a  certified  copy 
of  tlic  decree  or 

registered  Corn 

the  decree  or 
order  relatingto 

1.  The  date  of  the  decree 
or  order  ;  or 

2.  (Where  there  has 
been  an  appeal)  the 
date  of  the  final  decree 
or  order  of  the  appellate 
Court;  or 

tered  or  filed  as 

tfon’sf  of  Re¬ 
gal  a  ti  on  I  of 
10-M,  C  yea.  9 

3.  /"Where  there  has  been 
review  of  judgment)  the 
date  of  the  decision 
passed  on  the  review; 

or 

[a]  by  Soptioii  IS  of  Regulation  V  of  3068, 
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Description  of  j  Period  of  j  Time  from  which  period 

applications.  ]  limitation,  i  begins  to  run. 


4.  Where  any  appli¬ 
cation  for  execution  of 
the  decree,  or  to  take 
any  step  in  aid  of  exe¬ 
cution  of  the  decree, 
has  been  made,  the  date 
of  such  application  to 
the  proper  Court ;  or 
[  the  date  of  the  order 
passed  on  such  appli¬ 
cation  or  the  date  on 
which  such  order  was 
carried  out;  or]  (6) 

5.  When  any  notice  to 
‘  show  cause  why  the 

decree  should  not  be 
executed  has  been 
issued,  or  where  any 
process  of  execution 
is  issued,  the  date  of 
issuing  such  notice  or 
process,  or  [the  date  of 
j  the  service  of  such 
notice.;  or]  <b) . 

6.  Where  the  application 
is  to  enforce  any  pay¬ 
ment  or  payments 
which  the  decree  or 
order  directs  to  be 
made  periodically  or 
at  a  specified  date,  or 
in  a  specified  week, 
month,  or  year,  the 
period  indicated,  the 
date  specified,  the  last 
date  of  the  week, 
month  or  year  speci¬ 
fied  ;  or 

7.  Where,  before  the  exe¬ 
cution  is  otherwise 


(b)  Added  by  section  19  of  Regulation  V  of  1008. 
(b)  Added  by  section  19  of  Regulation  V  of  1008. 
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Third  Diuixion — Applications— (continued.) 


Description  of  j  Period  of  Time  from  which  period 

applications.  ■  limitation.  begins  to  run. 


barred,  a  payment  is 
made  by  the  judg¬ 
ment-debtor  out  of 
Court  and  such  pay¬ 
ment  has  been  certi¬ 
fied  to  the  Court  by  the 
judginent-c  r  e  d  i  t  o  r 
within,  the  time  above 
indicated,  the  date  of 
such  payment ;  or 

8.  Where,  before  the  exe¬ 
cution  is  otherwise 
barred,  a  payment  is 
made  by  Court  either 
out  of  the  money  re¬ 
alized  in  execution  of 
the  decree  or  other¬ 
wise  received  by  the 
Court  from  or  oil  ac¬ 
count  of  the  judgment- 
debtor,  the  date  of 
such  payment;  or 

9.  Where,  before  the  exe¬ 
cution  is  otherwise 
barred,  the  judgment- 
debtor  admits  the  debt 
in  a  petition  presented 
to  the  Court  either  by 
himself  or  by  a  plea¬ 
der  duly  authorised  in 
that  behalf,  the  date 
of  such  admission. 

Explanation  I. — When 
the  decree  or  order  has 
been  passed  severally 
in  favour  of  more  per¬ 
sons  than  one,  distin¬ 
guishing  portions  of 
the  subject-matter  as 
payable  or  deliverable 
to  each,  the  applica¬ 
tion  mentioned  in 


appendix  III. 


49 


Third  Division— Applications—  ( continued ) . 

Description  of  !  Period  of  Time  from  which  period 
applications.  j  limitation.  begins  to  run. 

Clause  4  of  this  num¬ 
ber  shall  take  effect 
in  favour  only  of  such 
|  of  the  said  persons  or 

I  their  representatives 

as  it  may  be  made  by. 
j  But  when  the  decree 

or  order  has  been 
passed  jointly  in 
favour  of  more  persons 
than  one,  such  appli- 
:  cation,  if  made  by  any 

one  or  more  of  them, 
j  or  by  his  or  their  re¬ 

presentatives,  shall 
take  effect  in  favour 
i  of  them  all.  Where  a 

;  decree  or  order  has 

been  passed  severally 
against  more  persons 
than  one,  distinguish¬ 
ing  portions  ot  the 
subject-matter  as  pay¬ 
able  or  deliverable  by 
j  each,  the  application 

i  1  shall  take  effect 

1  against  only  such  of 

1  the  said  persons  or 

their  representatives 
as  it  may  be  made 
against.  But  where 
the  decree  or  order 
has  been  jointly  pass- 
:  ed  against  more  per¬ 

sons  than  one,  the 
I  application,  if  made 

I  against  any  one  or 

i  more  of  them*  or 

against  his  or  their 
representatives,  shall 
take  effect  against 
j  '  them  all. 

|  Explanation  //.-“Pro* 

;  per  Court’’  means  the 


Third  Division — Applications — (continued.) 


Description  of 
applications. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

Court  which  passed 
|  the  decree  or  order 

■  or  the  Court  to  which 

it  is  transferred  for 
j  execution  or  the  Court 

j  whose  duty  it  is  to 

execute  it. 

APPENDIX  IV. 

THE  INDIAN. LIMITATION  ACT,  1908. 

(ACT  IX  OF  1908) 

CONTENTS. 

Part  I.— Preliminary. 

Sections. 

1.  Short  title,  extent  and  commencement, 

2.  Definitions. 

Part  II.— Limitation  oit  suits,  Appeals 
and  Applications. 

3.  Dismissal  of  suits,  etc.,  instituted,  etc ,  after  period  of 

limitation. 

4.  Where  Court  is  closed  when  period  expires. 

*  5.  Extension  of  period  in  certain  cases. 

6.  Legal  disability. 

7.  Disability  of  one  of  several  plaintiffs  or  applicants. 

8.  Special  exceptions. 

9.  Continuous  running  of  time. 

10.  Suits  against  express  trustees  and  their  representatives, 

11,  Suits  on  foreign  contracts. 
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Sections. 

Part  III.— Computation  of  Period  of  Limitation. 

12.  Exclusion  of  time  in  legal  proceedings. 

13.  Exclusion  of  time  of  defendant’s  absence  from  British 

India  and  certain  other  territories, 

14.  Exclusion  of  time  of  proceeding  bona  fide  in  Court  with¬ 

out  jurisdiction. 

15.  Exclusion  of  time  during  which  proceedings  are  suspen¬ 

ded. 

16.  Exclusion  of  time  during  which  proceedings  to  set  aside 

execution-sale  are  pending. 

17.  Effect  of  death  before  right  to  sue  accrues. 

18.  Effect  of  fraud. 

19.  Effect  of  acknowledgment  in  writing. 

20.  Effect  of  payment  of  interest  as  such  or  of  part-payment 

of  principal. 

Effect  of  receipt  of  produce  of  mortgaged  land. 

21.  Agent  of  person  under  disability. 

Acknowledgment  or  payment  by  one  of  several  joint 

contractors,  etc. 

22.  Effect  of  substituting  or  adding  new  plaintiff  or  defen¬ 

dant. 

23.  Continuing  breaches  and  wrongs. 

24.  Suit  for  compensation  for  act  not  actionable  without 

special  damage, 

25.  Computation  of  time  mentioned  in'instiuments. 

Part  IY.— Acquisition  of  Ownership  by  possession. 

26.  Acquisition  of  right  to  easements. 

27.  Exclusion  in  favour  of  reversioner  of  servient  tenement. 

28.  Extinguishment  of  right  to  property. 

Part  v  —  Savings  and  Repeal.  t 

29.  Savings. 

30.  Provision  for  suits  for  which  the  period  prescribed  is 

shorter  than  that  prescribed  by  the  Indian  Limitation 
Act,  1877. 

31.  Provision  for  suits  by  certain  mortgagees  in  territories 

mentioned  in  the  second  scbeduje. 


32,  Repealed. 

The  First  Schedule — Limitation. 

The  Second  Schedule— Territories  referred  to  in  S.  31, 
The  Third  Rchedule—lRepealed), 


ACT  IX  OF  190S. 


THE  INDIAN  LIMITATION  ACT. 

Passed  by  the.  Governor- General  of  India  in  Council 
(  Jia  reined  the  assent  of  the  G  wernor-  General 
on  the  7th  Aiu/ust  lOOd.j 


An  act  to  consolidate- and  amend  the  Law  for  the  Limitation 
of  Suits,  and  for  other  purposes. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law 
relating  to  the  limitation  of  suits,  appeals  and  certain  applica¬ 
tions  to  Courts ;  and  whereas  it  is  also  expedient  to  provide 
rules  for  acquiring  by  possession  the  ownership  of  easements  and 
other  property  ;  It  is'hereby  enacted  as  follows  :~— 

Part  L— Preliminary. 

Short  title,  o\-  1-  (0  This  Act  may  be  called  the  Indian  Limi- 

tfHt  and  ^  com-  tation  Act,  1908. 

(2)  It  extends  to  the  whole  of  British  India  ;  and 

(3)  This  Section  and  SeeMon  31  shall  come  into  force  at 
once.  The  rest  of  this  Act  shall  come  into  force  on  the  first  day 
of  January,  1909. 

,  2.  In  this  Act,  unless  there  is  anything  repugnant  in  the 

I >f- finitions  su bioct  or  context, — 

(1)  “•  applicant”  includes  any  person  from  or  through  whom 

an  applicant  derives  his  right  to  apply  ;  ‘ 

(2)  “  bill  of  exchange”  includes  a  hundi  and  a  cheque: 

(3)  “bond”  includes  any  instrument  whereby  a  person 
obliges  himself  to  pay  mopey  tq  qnother,  on  condition  th&t the 
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obligation  shall  be  void  if  a  specified  act  is-pjerforraed,  or  is  not 
performed,  as  the  case  may  be  : 

(4)  “  defendant”  includes  any  person  from  or  through 
whom  a  defendant  derives  his  liability  to  be  sued  : 

(5)  “easement”  includes  a  right  not  arising  from  contract, 
by  which  one  person  is  entitled  to  remove  and  appropriate  for  his 
own  profit  any  part  of  the  soil  belonging  to  another  or  anything 
growing  in,  or  attached  to,  or  subsisting  upon,  the  land  of  another ; 

(6)  “foreign  country”  means  any  country  other  than  British 

India  : 

(71  “good  faith”  nothing  shall  be  deemed  to  be  done  in 
good  faith  which  is  not  done  with  due  care  and  attention  : 

(8)  “plaintiff”  includes  any  person  from  or  through  whom 
a  plaintiff  derives  his  right  to  sue  : 

(9)  “promissory  note"  means  any  instrument  whereby  the 
maker  engages  absolutely  to  pay  specified  sum  of  money  to 
another  at  a  time  therein  limited,  or  on  demand,  or  at  sight : 

(10)  '  “suit”  does  not  include  an  appeal  or  an  application: 
and 

(11)  “trustee”  does  not  include  a  benainidar,  a  mortgagee 
remaining  in  possession  after  the  mortgage  has  been  satisfied';  or 
a  wrong-doer  in  possession  without  title. 

Part  II.—Limitatjon  of  Suits,  Appeals  and 
Applications.  . 

3.  Subject  to  the  provisions  contained  in  Sections  4  to  25 

(inclusive),  every  suit  instituted,  appeal  preferred,  . 
snit'^et^^insu-  and  application  made,  after  the  period  of  limitation 
tnted,  etc.,  attev  prescribed  therefor  by  the  first  schedule  shall  be 
tuti'oTi!  ,°l  limi'  dismissed,  although  limitation  has  not  been  set  up 
as  a  defence. 

Explanation.— -A  suit  is  instituted,  in  ordinary  cases,  when 
the  plaint  is  presented  to  the  proper  officer;  in  the  case  of  a 
pauper,  when  his  application  for  leave  to  sue  as  a  pauper  is  made  ; 
and,  in  the  case  of  a  claim  against  a  company  which  is  being 
wound  up  by  the  Court,  when  the  claimant  first  sends  in  bis  clafm 
to  the  official  liquidator. 

4.  Where  the  period  of  limitation  prescribed  for  any  suit, 
Where  Cmivt  appeal  or  application3*  expires  on  a  day  when  the 

in  closed  when  Courtis  closed,  the  suit,  appeal  or  application  may 
^  iienod  exp.res,  be  instituted,  preferred  or  made  op  the  day  thfft 
the  Court  re-opens. 
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5.  Any  appeal  or  application  for  a  review  of  judgment  or  for 
Extension  of  !eave  to  appeal  or  any  other  application  to  which 

period  in  certain  this  section  may  be  made  applicable  by  or  under 
C!lse8'  any  enactment  for  the  time  being  in  force  maybe 

admitted  after  the  period  of  limitation  prescribed  therefor,  when 
the  appellant  or  applicant  satisfies  the  Court  that  he  had  sufficient 
cause  for  not  preferring  the  appeal  or  making  the  application 
.within  such  period. 

Explanation. — The  fact  that  the  appellant  or  applicant  was 
misled  by  any  order,  practice  or  judgment  of  the  High  Court  in 
ascertaining  or  computing  the  prescribed  period  of  limitation  may 
be  sufficient  cause  within  the  meaning  of  this  section. 

6.  (1)  Where  a  person  entitled  to  institute  a  suit  or  make 

an  application  for  the  execution  of  a  decree  is,  at 
Ut.y!'"nl  <llSlx!n'  the  time  from  which  the  period  of  limitation  is 
to  be  reckoned,  a  minor,  or  insane,  or  an  idiot,  he 
may  institute  the  suit  or  make  the  application  within  the  same 
period  after  the  disability  has  ceased,  as  would  otherwise  have 
been  allowed  from  the  time  prescribed  therefor  in  the  third  column 
of  the  first  schedule. 

(2)  Where  such  person  is,  at  the  time  from  which  the  period 
of  limitation  is  to  be  reckoned,  affected  by  two  such  disabilities,  or 
where,  before  bis  disability  has  ceased,  he  is  affected  by  another 
disability,  he  may  institute  tbe  suit  or  make  the  application 
within  the  same  period,  after  both  disabilities  have  ceased,  as 
would  otherwise  have  been  allowed  from  the  time  so  prescribed. 

(3)  Where  the  disability  continues  up  to  the  death  of  such 
person,  his  legal  representative  may  institute  the  suit  or  make 
the  application  within  the  same  period  after  the  death  as  would 
otherwise  have  been  allowed  from  the  time  so  prescribed, 

(4)  Where  such  representative  is  at  the  date  of  the  death 
affected  by  any  such  disability,  the  rules  contained  in  sub-sections 
(1)  and  (2)  shall  apply. 

Illustrations. 

(a)  The  right  to  sue  for  the  hire  of  a  boat  accrues  to  A 
during  hi^*minority.  He  attains  majority  four  years  after  such 
accrual.  He  may  institute  his  suit  at  any  time  within  three  years 
from  the  date  of  his  attaining  ma  jority. 

(b)  A  right  to  sue  accrues  to  Z  during  his  minority.  After 
the  accrual,  but  while  Z  is  still  a  minor,  he  becomes  insane.  Time 
runs  against  Z  frptn  the  date  when  hi.s  insanity  and  minority 
pease, 
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(e)  A  right  to  sue  accrues  to  X  during  his  minority.  X  dies 
before  attaining  majority,  and  is  succeeded  by  Y,  his  minor  son. 
Time  runs  against  Y  from  the  date  of  his  attaining  majority. 

7.  Where  one  of  several  persons  jointly  entitled  to  institute 
lr  -ibiiitv  of  a  su^  or  make  an  application  for  the  execution  of 

one  of  several  a  decree  is  under  any  such  disability,  and  a  dis- 
pHeanls'*  °l  #1)"  cllarge  can  8iven  without  the  concurrence  of 
such  person,  time  will  run  against  them  all:  but 
where  no  such  discharge  can  be  given,  time  will  not  run  as  against 
any  of  them  until  one  of  them  becomes  capable  of  giving  such 
discharge  without  the  concurrence  of  the  others  or  until  the  disa¬ 
bility  has  ceased. 

Illustrations. 

(a)  A.  incurs  a  debt  to  a  firm  of  which  B,  0  and  D  are 
partners.  B  is  insane,  and  C  is  a  minor.  D  can  give  a  discharge 
of  the  debt  without  the  concurrence  of  B  and  0.  Time  runs  against 
B,  0  and  D. 

fb)  A  incurs  a  debt  to  a  firm  of  which  E,  P  and  G  are  part¬ 
ners,  E  and  F  are  insane  and  G  is  a  minor.  Time  will  not  run 
against  any  of  them  until  either  E,  or  F  becomes  sane  or  G  attains 
majority. 

8.  Nothing  in  Section  6  or  in  Section  7  applies  to  suits  to 
Special  exoep*  enforce  rights  of  pre-emption,  or  shall  be  deemed 

to  extend,  for  more  than  three  years  from  the 
cessation  of  the  disability  or  the  death  of  the  person  affected 
thereby,  the  period  within  which  any  suit  must  be  instituted  or 
application  made. 

Illustrations. 

[a)  A,  to  whom  a  right  to  sue  for  a  legacy  has  accrued 

during  his  minority,  attains  majority  eleven  years  after  such 
accrual.  A  has,  under  the  ordinary  law,  only  one  year  remaining 
within  which  to  sue.  But  under  Section  6  and  this  section  an 
extension  of  two  years  will  be  allowed  him,  making  in  all  a  period 
of  three  years  from  the  date  of  his  attaining  majority,  within 
which  he  may  bring  his  suit.  * 

(b)  A  right  to  sue  for  an  hereditary  office  accrues  to  A  who 
at  the  time  is  insane.  Six  years  aftew the  accrual  A  recovers  his 
reason.  A  has  six  years,  under  the  ordinary  law,  from  the  date 
when  his  insanity  ceased  within  which  to  institute  a  suit.  No 
extension  of  time  will  be  given  him  under  Section  6  read  with  this 
section. 


56  APPENDIX  IV. 

(c)  A  right  to  sue  as  landlord  to  recover  possession  from  a 
tenant  accrues  to  A,  who  is  an  idot.  A  dies  three  years  after  the 
accrual,  his  idiocy  continuing  up  to  the  date  of  his  death.  A’s 
representative  in  interest  has,  under  the  ordinary  law,  nine 
years  from  the  date  of  A’s  death  within  which  to  bring  a  suit. 
Section  6  read  with  the  section  does  not  extend  that  time  except 
where  the  representative  is  himself  under  disability  when  the  re¬ 
presentation  devolves  upon  him. 

Continuou.-  Where  once  time  has  begun  to  run,  no  sub- 

ruuiiingof  timii.  sequent  disability  or  inability  to  sue  stops  it: 

Provided  that,  where  letters  ot  administration  to  the  estate 
of  a  creditor  have  been  granted  to  his  debtor,  the  running  of  the 
time  prescribed  for  a  suit  to  recover  the  debt  shall  be  suspended 
while  the  administration  continues. 

10.  Notwithstanding  anything  hereinbefore  contained,  no 

suit  against  a  person  iu  whom  property  has  become 
uxpiesa  trustees  vested  in  trust  for  any  specific  purpose,  or  against 
Hurt  their  rep  re-  his  legal  representatives  or  assigns  (not  being 
assigns  for  valuable  consideration),  for  the  purpose 
of  following  in  his  or  their  hands  such  property,  or  the  proceeds 
thereof,  or  for  an  account  of  such  property  or  proceeds  shall  be 
barred  by  any  length  of  time. 

11.  (1)  Suits  instituted  in  British  India  on  contracts  entered 
shuts  0n  fore-  into  in  a  foreign  country  are  subject  to  the  rules  of 

igu  contracts.  limitation  contained  in  this  act. 

(2)  No  foreign  rule  of  limitation  shall  be  a  defence  to  a 
suit  instituted  in  British  India  on  a  contract  entered  into  in  a 
foreign  country,  unless  the  rule  as  extinguished  the  contract  and 
the  parties  were  domiciled  in  such  country  during  the  period  pres¬ 
cribed  by  such  rule, 

Part  III.— Computation  of  Period  of  Limitation. 

12.  (1)  In  computing  the  period  of  limitation  prescribed  for 
Exclusion  of  any  suit,  appeal  or  application,  the  day  from  which 

such  period  is  to  be  reckoned  shall  be  excluded. 

(2)  In  computing  the  period  of  limitation  prescribed  for  an 
appeal,  an  application  for  leave  to  appeal  and  an  application  for  a 
review  of  judgment,  the  day  on  which  the  judgment  oomplained 
of  was  pronounced,  and  the  time  requisite  for  obtaining  a  copy  of 
the  decree,  sentence  or  order  appealed  from  or  sought  to  be  re* 
viewed,  shall  be  excluded. 
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(3)  Whore  a  decree  is  appealed  from  or  sought  to  be 
reviewed,  the  time  requisite  for  obtaining  a  copy  of  the  judgment 
on  which  it  is  founded  shall  also  he  excluded. 

(4)  In  computing  the  period  of  limitation  prescribed  for  an 
application  to  set  aside  an  award,  the  time  requisite  for  obtaining  a 
copy  of  the  award  shall  be  excluded. 

13.  In  computing  the  period  of  limitation  prescribed  for  any 

suit  tlte  ti,ne  during  which  the  defendant  has  been 
ciaiiW  absence  absent  from  British  India  and  from  the  territories 
f  T'1  •1>d  •  ':,eyori^  British  India  under  the  administration  of 
other  territories.  the  Government  shall  be  excluded. 

14.  (1)  In  computing  the  period  of  limitation  prescribed  for  any 

suit,  the  time  during  which  the  plaintiff  has  beon 
time'ot proettid-  prosecuting  with  due  diligence  another  civil  pro-, 
ing  houa  fide  in  ceeding  whether  in  a  Court  of  first  instance  or  in  u 
judadiotioii!1'01'4  Court  of  appeal,  against  the  defendant,  shall  be  ex¬ 
cluded,  where  the  proceeding  is  founded  upon  the 
same  cause  of  action  and  is  prosecuted  in  good  faith  in  a  Court 
which,  from  defect  of  jurisdiction,  or  other  cause  of  a  like  nature, 
is  unable  to  entertain  it. 

(2)  In  computing  the  period  of  limitation  prescribed  for 
any  application,  the  time  during  which  the  applicant  has  been 
prosecuting  with  due  diligence  another  civil  proceeding,  whether 
in  a  Court  of  first  instance  or  in  a  Court  of  appeal,  against  the 
same  party  for  the  same  reliet  shall  be  excluded,  where  such,  pro¬ 
ceeding  is  prosecuted  in  good  faith  in  a  Court  which,  from  defect¬ 
or  jurisdiction,  or  other  cause  of  a  like  nature,  is  unable  to  enter¬ 
tain  it. 

Explanation  In  excluding  the  time-  during  which  a 
former  suit  or  application  was  pending  the  day  on  which  that  suit 
or  application  was  instituted  or  made,  and  the  day  on  which  the 
proceedings  therein  ended,  shall  both  be  counted, 

Explanation  1L — .For  the  purposes  of  this  section,  a 
plaintiff  or  an  applicant  resisting  an  appeal  shall  bo  deemed  to  be 
prosecuting  a  proceeding. 

Explanation  i/7.-— For  the  purposes  of  this  section,  mis¬ 
joinder  of  parties  or  of  causes  of  action  shall  be  deemed  to  be  a 
cause  of  a  like  nature  with  defect  of  jurisdiction. 
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15.  (I)  la  computing  the  period  at  limitation  prescribed  for 

any  suit  or  application'  tor'ttfe  execution,  of  a  decree, 
tiiu^d'ur'i  t*,e  institution  or  execution  of  which  lias  been 
which  proceed-  stayed  by  injunction  or  order,  the  time  of  the 
mgsaieans|iend-  conynuanee  0f  the  injunction  or  order,  the  day  on 
which  it  was  issued  or  made  and  the  day  on  which 
it  was  withdrawn,  shall  be  excluded. 

(2;  In  computing  the  period  of  limitation  prescribed  for 
any  suit  of  which  notice  has  been  given  in  accordance  with  the 
requirements  of  any  enactment  for  the  time  being  in  force,  the 
period  of  such  notice  shall  be  excluded. 


16.  In  computing  the  period  of  limitation  prescribed  for  a 
t  m  eCli,,Su°H  u°*  suit  for  possession  by  a  purchaser  at  a  sale  in  exe- 
whieit  proceed-'  cation  of  a  decree,  the  time  during  which  a  pro- 
executi'on'-s-ile  ceedhig  to  set  aside  the  sale  has  been  prosecuted 
ai-e  pending.’ '  shall  be  excluded. 

17.  (1)  Where  a  person  who  would,  if  he  were  living,  have 

Effect  o£ death  a  right  to  institute  a  suit  or  make  an  application! 
before  right  to  dies  before  the  right  accrues,  the  period  of  limita- 
aue  accrues.  tion  shall  be  computed  from  the  time  when  there 
is  a  legal  representative  of  the  deceased  capable  of  instituting  or 
making  such  suit  or  application. 


(2)  Where  a  person  against  whom,  if  lie  were  living,  a 
right  to  institute  a  suit  or  make  an  application  would  have  accrued 
dies  before  the-  right  accrues,  the  period  of  limitation  shall  be 
computed  from  the  time  when  there  is  a  legal  representative  of 
the  deceased  against  whom  the  plaintiff  may  institute  or  make 
such  suit  or  application. 

(3)  Nothing  is  sub-sections  (1)  and  (2)  applies  to  suits  to 
enforce  rights  of*  pre-emption  or  to  suits  for  the  possession  of 
immoveable  property  or  of  an  hereditary  office. 

18.  Where  any  person  having  a  right  to  institute  a  suit  or 
*■  make  an  application  has,  by  means  of  fraud,  been 
Effect  o£  fraud  ^gpt  £rom  the  ]jnowle(jge  0f  such  right  or  of  the 
title  on  which  it  is  founded,  or  where  any  document  necessary  to 
establish  such  right  has  been  fraudulently  concealed  from  him, 
the  time  limited  for  instituting  a  suit  or  making  an  application — 
(a)  against  the  person  guilty  of  the  fraud  or  accessory 
thereto,  or 
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(b)  against  any  parson  claiming  through  him  otherwise 
than  m  good  faith  and  for  a  valuable  consideration, 
shall  be  computed  from  the  time  when  the  fraud  first  became  known 
to  the  person  injuriously  affected  thereby,  or,  in  the  case  of  the 
concealed  document,  when  he  first  had  the  means  of  producing  it 
nr  compelling  its  production. 

19,  (1)  Where,  before  the  expiration  of  the  period  prescribed 
Effect  of  as-  for  a  suit  or  application  in  respect  of  any  property 
knowledgmentin  or  right,  an  acknowledgment  of  liability  in  respect 
writ1  jig.  0f  property  or  right  has  been  made  in  writing 

signed  by  the  party  against  whom  such  property  or  rightis  claimed, 
or  by  some  person  through  whom  he  derives  title  or  liability,  a 
fresh  period  of  limitation  shall  be  computed  from  the  time  when 
the  acknowledgment  was  so  signed. 

(»).  Where  the  writing  containing  the  acknowledgment  is 
undated,  oral  evidence  may  by  given  of  the  time  when  it  was 
signed;  but,  subject  to  the  provisions  of  the  Indian  Evidence 
Act,  1872,  oral  evidence  of  its  contents  shall  not  be  received. 

ExpU matioii  1.— For  the  purposes  of  this  section  an  acknow¬ 
ledgment  may  bo  sufficient  though  it  omits  to  specify  the 
exact  nature  of  the  property  or  right,  or  avers  that  the  time  for 
payment.,  delivery,  performance  or  enjoyment  has  not  yet  come, 
or  is  accompanied  by  a  refusal  to  pay,  deliver,  perform  or 
permit  to  enjoy,  or  is  coupled  with  a  claim  to  a  set-off,  or  is 
addressed  to  a  person  other  than  the  person  entitled  to  the 
property  or  right. 

Explanation  IT. — For  the  purposes  of  this  section,  “signed” 
means  signed  either  personally  or  by  an  agent  duly  authorised 
in  this  behalf. 

Explanation  III.  For  the  purposes  of  this  section  an  applica¬ 
tion  for  the  execution  of  a  decree  or  order  is  an  application  in 
respect  of  a  right. 

^  f  20.  (1)  Where  interest  on  a  debt  or  legacy  is, 

ment  oi'°interest  before  the  expiration  of  the  prescribed  period,  paid 
n»  such  or  of  as  such  by  the  person  liable  to  pay  the  debt  or 
princFp'a™6"4  °f  legacy,  or  by  his  agent  duly  authmsed  in  this 
behalf,  ... 

or  where  part  of  the  principal  of  a  debt  is,  before  the  expira¬ 
tion  of  the  prescribed  period,  paid  by  the  debtor  or  by  his  agent 
duly  authorised  in  this  behalf, 
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a  fresh  pei’iod  of  limitation  shall  be  computed  from  the  time 
when  the  payment  was  made: 

Provided  that,  in  the  case  of  part-payment  of  theprinoipal  of  a 
debt,  the  fact  of  the  payment  appears  in  the  handwriting  of  the 
person  making  the  same. 

(2)  Where  mortgaged  land  is  in  the  possession  of  the  ir.ort. 
Effect  of  re-  gagee  the  receipt  of  the  rent  or  produce  of  such  land 
oeipt  of  produce  shall  be  deemed  to  be  a  pavment  for  the  purpose  of 

^mortgaged  sub.seotion  (1)_ 


Explanation.  —  Debt  includes  money  payable  under  a  decree 
or  order  of  Court. 


21.  (1)  The  expression  “agent,  duly  authorised  in  this 
-Vfent  of  per-  behalf”,  in  sections  19  and  20,  shall,  in  the  case  of  n 

son.  under  dis-  person  under  disability,  include  his  lawful  guardian, 
ability.  committee  or  manager,  nr  an  agent  duly  authorised 

by  such  guardian,  committee  or  manager  to  sign  the  acknowledg¬ 
ment  or  make  the  payment. 

(2)  Nothing  in  the  said  sections  renders  one  of  several 
,  ,  ,  joint  contractors,  partners,  executors  or  roort- 

went  or  payment  gagees,  chargeable  by  reason  only  of  a  written 
uf  01joint  Sepon-  ac^nowle<dgment  signed  or  of  a  payment  made  by, 
tractors,  oto.  or  by  the  agent  of,  any  other  or  others  of  them. 

22.  (1)  Where,  after  the  institution  of  a  suit  a  new  plain- 
Effcct  st  suii-  tiff  or  defendant  is  substituted  or  added,  the  suit 

stnutuiK  m  ,k  a-  ag  regarc}s  h im,  be  deemed  to  have  been  in¬ 

stituted  when  he  was  so  made  a  party. 

(2)  Nothing  in  sub-section  (1)  shall  apply  to  a  case  where 
a  party  is  added  or  substituted  owing  to  an  assignment  or  devolu¬ 
tion  of  any  interest  during  the  pendency  of  a  suit  or  where  a 
plaintiff  is  made  a  defendant  or  a  defendant  is  made  a  plaintiff. 

23.  In  the  case  of  a  continuing  breach  of  contract  and  in 
0  o  n  turnin'-  the  caRe  °f  a  continuing  wrong  independent  of  con- 

breaches  and  tract,  a  fresh  period  of  limitation  begins  to  run  at 
wrongs.  every  moment  of  the  time  during  which  the  breach 

or  the  wrong,  as  the  case  maybe,  continues. 


ing  new  plain 


24.  Tn  the  case  of  a  suit  for  compensation  for  an  act 
which  does  not  give  rise  to  a  cause  of  action 
pensation  foraet  unless  some  specific  injury  actually  results  there- 
Vithoiftets°H>dal  fr°ra>  tf*e  Per'od  °f  limitation  shall  be  compute;} 
damage.  from  the  time  when  the  injury  results, 
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Illustration. 

A  owns  the  surface  of  a  field.  B  owns  the  subsoil.  B  digs 
coal  thereout  without  causing  any  immediate  apparent  injury  to 
the  surface,  but  at  last  the  surface  subsides.  The  period  of  limit¬ 
ation  in  the  case  of  a  suit  by  A  against  B  runs  from  the  time  of  the 
subsidence. 

25.  All  instruments  shall,  for  the  purposes  of  this  Act,  be 
Computation  deemed  to  he  made  with  reference  to  the  G-regorian 

jionedTn6  iiisti'u-  calendar, 
meats. 

Illustrations 

(a)  A  Hindu  makes  a  promissory  note  bearing  a  Native 
date  only,  and  payable  four  months  after  date.  The  period  of 
limitation  applicable  to  a  suit  on  the  note  runs  from  the  expiration 
of  four  months  after  date  computed  according  to  the  Gregorian 
calendar. 

(b)  A  Hindu  makes  a  bond,  bearing  a  Native  date  only,  for 
the  re-payment  of  money  within  one  year.  The  period  of  limit¬ 
ation  applicable  to  a  suit  on  the  bond  runs  from  the  expiration  of 
one  year  after  date  computed  according  to  the  Gregorian  calendar. 

Part  IV— acquisition  op  Ownership  by  possession. 

26.  (1)  Where  the  access  and  use  of  light  or  air  to  and  for 
Acquisition  of  anV  building  have  been  peaceably  enjoyed  there! 

right  to  ease-  with  as  an  easement,  and  as  of  right,  without  in- 
mellts'  terruption,  and  for  twenty  years, 

and  where  any  way  or  watercourse  or  the  use  of  any 
water,  or  any  other  easement  (whether  affirmative  or  negative) 
has  been  peaceably  and  openly  enjoyed  by  any  person  claiming 
title  thereto  as  an  easement  and  as  of  right  without  Interruption, 
and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  way,  water¬ 
course,  use  of  water,  or  other  easement  shall  be  absolute  and  in¬ 
defeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to 
be  a  period  ending  within  two  years  nexL  before  the  institution  pf 
the  suit  wherein  the  claim  to  which  such  period  relates  is  con¬ 
tested. 

(2)  Where  the  property  over  which  a  right  is  claimed  un¬ 
der  sub-section  (1)  belongs  to  Government,  that  sub-section  shall 
be  read  as  it  for  the  words  “twenty  years”  the  worcjs  “sixty  years" 
were  substituted. 
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Explanation, — Nothing  is  an  interruption  within  the  mean¬ 
ing  of  this  section  unless,  where  there  is  an  actual  discontinuance 
of  the  possession  or  enjoyment  by  reason  of  an  obstruction  by  tho 
act  of  some  person  other  than  the  claimant,  and  unless  such 
obstruction  is  submitted  to  or  acquiesced  in  for  one  year  after  the 
claimant  has  notice  thereof  and  of  the  person  making  or  authori¬ 
sing  the  same  to  be  made. 

Illustrations. 

(a)  A  suit  is  brought  in  1911  for  obstructing  a  right  of  way. 
The  defendants  admits  the  obstruction,  but  denies  the  right  of  way 
The  plaintiff  proves  that  the  right  was  peaceably  and  openly  en¬ 
joyed  by  him,  claiming  title  thereto  as  an  easement  and  as  of 
right,  without  interruption  from  1st  January,  1890  to  1st  January, 
1910,  The  plaintiff  is  entitled  to  judgment. 

(bj  In  a  like  suit' the  plaintiff  shows  that  the  right  was 
peaceably  and  openly  enjoyed  by  him  for  twenty  years,  The 
defendant  proves  that  the  plaintiff,  on  one  occasion  during  the 
twenty  years,  had  asked  his  leave  to  enjoy  the  right,  The  suit 
shall  be  dismissed. 

27.  Where  any  land  or  water  upon,  over  or  from  which  any 
Exclusion  in  easeraent  llas  been  enjoyed  or  derived  has  been 
•favour  of  rover-  held  under  or  by  virtue  of  any  interest  for  life  or 
"{rttawnew?”-  any  term  °*  years  exceeding  three  years  from  the 
granting  thereof,  the  time  of  the  enjoyment  of  such 
easement-during  the  continuance  of  such  iuterest  or  term  shall  be 
excluded  in  the  computation  of  the  period  of  twenty  years  in  case 
the  claim  is,  within  three  years  next  after  the  determination  of 
such  interest  or  term  resisted  by  the  person  entitled,  on  such 
determination,  to  the  said  land  or  water. 

Illustration. 


A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way 
over  B’s  land..  A  proves  that  he  has  enjoyed  the  right  for  twenty- 
five  years  ;  but  B  shows  that  during  ten  of  these  years  0,  a  Hindu 
widow,  had  a  life  interest  in  the  land,  that  on  C’s  death  B  become 
entitled  to -the  land,  and  that  within  two  years  after  C’s  death  he 
contested  A’s  claim  to  the  right.  The  suit  must  be  dismissed,  as 
A,  with  reference  to  the  provisions  of  this  section,  has  only  proved 
enjoyment  for  fifteen  years. 


PxtiiiKnish-  -28.  At  the  determination  of  the  period  hereby 
ment  of  right  to  limited  to  any  person  for  instituting  a  suit  for 
property.  possession  of  any  property,  his  right  to  such  pro¬ 

perty  shall  be  extinguished, 
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Part  V.— Savings  and.  Ekpeals. 

29.  (I) 'Nothing  in  this  Act,  shall  affect  .Section 

s.niii^h.  25  0f  the  Indian  Contract  Act,  1872. 

(2)  Where  any  special  or  local  law  prescribes  for  any  suit, 
appeal  or  application  a  period  of  limitation  different  from  the 
period  prescribed  therefor  by  the  first  schedule,  Lhe  provisions  of 
Section  3  shall  apply,  as  if  such  period  were  prescribed  therefor  in 
that  schedule,  and  for  the  purpose  of  determining  any  period  of 
limitation  prescribed  for  any  suit,  appeal  or  application  by  any 
special  or  locai  law — 

(a)  the  provisions  contained  in  Section  4,  Sections  9  to  18i 
and  Section  22  shall  apply  only  in  so  far  as  and  to  the  extent  to 
which  they  are  not  expressly  excluded  by  such  special  or  local 
law  ;  and 

(It)  the  remaining  provisions  of -this  Act  shall  not  apply. 

(3)  Nothing  in  this  Act  shall  apply  to  suits  under  the  Indian 
Divorce  Act. 

(4)  Sections  26  and  27  and  the  definition  of  “  easement  ”  in 
.Section  2  shall  nor  apply  to  cases  arising  in  territories  to  which 
the  Indian  fiusements  Act,  1882  may  for  the  time  being  extend. 

30.  Notwithstanding  anything  herein  contained,  any  suit 

for  which  the  period  of  limitation  prescribed  by 
^ ui t s ' Vnr 1 1 1 i o h  this  Act  is  shorter  than  the  period  of  limitation 
thu  period  inc-  prescribed  by  the  Indian  Limitation  Act,  1877,  may 
wtimi'i  tii at  pn!-  be  instituted  within  the  period  of  two  years  next 
wiribiMi  by  tiir  uftc-r  the  passing  of  this  Act,  or  within  the  period 
prescribed  for  such  suit  by  the  Indian  Limitation 
tiou  Act,  1H77,  Act,  1877,  whichever  period  expires  first. 

31.  (1)  Notwithstanding  anything  contained  in  this  Act  or  in 
Provision  Cor  the  Indian  Limitation  Act,  1877,  in  the  territories 

suits  by  certain  mentioned  in  the  second  schedule  a  suit  for  fore- 
™iTit<frie«e  me™  closure  or  a  suit  for  sale  by  a  mortgagee  may  be 
tioiied  in  the  instituted  within  two  years  from  the  date  of  the 
second  schedule.  passjng  0f  this  Act,  pr  within  sixty  years  from  the 
date  when  the  money  secured  by  the  mortgage,  became  due,  which¬ 
ever  period  expires  first ;  and  no  such  suit  in  the  said  territories 
instituted  within  the  said  period  of  sixty  years  and  pending  at  the 
date  of  the  passing  of  this  Act,  either  in  a  Court  of  first  instance 
or  of  appeal,  shall  be  dismissed  on  the  ground  that  a  twelve  years' 
rule  ot  limitation  is  applicable.  . , 
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U)  Where  in  the  aforesaid  territories  the  claim  of  a  mortga¬ 
gee  for  foreclosure  or  for  sale  has  been  wholly  or  in  part  dismissed 
or  withdrawn  after  the  twenty-second  day  of  July  1907  and  before 
the  passing  of  this  A.ct,  either  in  a  Court  of  first  instance  or  of 
appeal  on  the  ground  that  a  twelve  years’  rule  of  limitation  ap¬ 
plied  to  such  claim,  the  case  may  be  restored  on  an  application  in 
writing  to  the  Court  by  which  the  claim  was  dismissed  or  in 
which  it  was  withdrawn,  provided  the  application  is  made  within 
six  months  from  the  date  of  the  passing  of  this  Act:  and  on  such 
restoration,  the  provisions'of  sub-section  (l)  shall  apply. 

32.  x  x  x  (Repealed  by  Act  XVII 
of  1914). 

thp:  first  schedule. 

(See  Section  3). 

First  Division  :  Suits. 


Description  of  suit. 


Period  of  {  Time  from  which  period 
limitation,  j  begins  to  run. 


Part  I.  | 

Thirty  days.  ! 


1.  To  contest  an  award  i 
of  the  Board  of  Re-  j 
venue  under  thej 
WasteLands(Claims) 
Act,  1863. 


Thirty  days.! 


|  Part  II. 

;  Ninety  days. 


When  notice  of  the  award 
is  delivered  to  the  plain¬ 
tiff. 


2.  For  compensation  for  ;  Ninety  days,  |  When  the  act  or  omission 
doing  or  for  omitting;  j  takes  place, 

to  do  an  act  alleged  j 

to  be  in  pursuance  of  ! 

any  enactment  in; 
force  for  the  time; 
being  in  B  r  i  t  i  s  h  j 
India.  i 

j  Part  HI.  : 

|  Six  months.  : 


3.  Under  the  Specific!  Six  months 
Relief  Act,  1877, | 


!  When  the  dispossession 
j  occurs. 
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Description  of  suit. 


Period  of  I  Time  from  which  period 
limitation,  j  begins  to  run. 


Section  9,  to  recover  j 
possession  of  i  m-  ■ 
moveable  property.  I 


4.  Under  the  employers  ;  6  months 

and  Workmen  (Dis-i 
putes)  Act,  I860,  Sec-  j 


When  the  wages,  hire  of 
price  of  work  claimed 
accrue  or  accrues  due. 


5.  Under  the  summary 
procedure  referred  to 
in  Section  128  (2)  (f) 
of  the  Code  of  Civil 
Procedure,  1908. 


Do, 


Part  IV. 
One  yew. 


When  the  debt  or  liquid¬ 
ated  demand  becomes 
payable  or  when  the 
property  becomes  re¬ 
coverable. 


6.  Upon  a  Statute,  Act,  One  year.  I  When  the  penalty  orfor- 
Regulation  or  Bye-  j  feiture  is  incurred. 

Law,  for  a  penalty  I 

or  forfeiture.  j 


7.  For  the  wages  of  aj  Do. 
household  servant, 
artisan  or  labourer , 
not  provided  for  by 
this  schedule,  article: 

4. 


When  the  wages  accrue 


8.  For  the  price  of  food 
or  drink  sold  by  the 
keeper  of  a  hotel, 
tavern  or  lodging 
house. 


When  the  food  or  drink 
is  delivered. 


9.  For  the  price  of:  Do. 

lodging 

10.  To  enforce  a  right i  Do. 

of  pre-emption,  whe-i 
ther  the  right  is! 
founded  on  law, or  ge- ; 
neral  usage,  or  on| 
special  contract.  j 


When  the  price  becomes 
payable. 

When  the  purchaser  takes 
under  the  sale  sought 
to  be  impeached,  physi¬ 
cal  possession  of  the 
whole  of  the  property 
sold  or,  where  the  sub¬ 
ject  of  the  sale  does  not 
admit  of  physical  pos¬ 
session,  When  the 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

instrument  of  sale  is 
registered. 

ll,  By  a  person,  against 

One  year. 

;  The  date  of  the  order. 

whom  any  of  the  fol¬ 
lowing  .  orders  has 
been  made  to  esta¬ 
blish  the  right  which  1 
he  claims  to  the  pro¬ 
perty  comprised  in 
the  order; 

(1)  Order  under  the  Code 
of  Civil  Procedure,! 
1908, ona  claim  prefer¬ 
red  to, or  an  objection 
made  to  the  attach¬ 
ment  of,  property  at-; 
tached  in  execution 
of  a  decree; 

(2)  Order  under  Section! 

28  of  the  Presidency  j 
Small  Cause  Courts 
Act,  1882  ;  | 


11.  A.  By  a  person  against !  Do. 
whom  an  order 
lias  been  made  under 
the  Code  of  Civil  Pro¬ 
cedure  1908,  upon  an  j 
application  by  the: 
holder  of  a  decree  for  : 
the  possession  of  im- ; 
movable  property  or 
by  the  purchaser  of 
such  property  sold  in 
execution  of  a  decree, 
complaining  of  resis¬ 
tance  or  obstruction 
to  the  delivery  of  pos¬ 
session  thereuf,  or 
upon  an  application 
by  any  person  dispos¬ 
sessed  of  such  pro¬ 
perty  in  the  delivery 
of  possession  thereof 


The  date  of  the  order. 
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Description  of  suit. 


Period  of  |  Time  from  which  period 
limitation,  j  begins  to  run. 


to  the  decree-holder 
or  purchaser,  to  esta¬ 
blish  the  Tight  which 
he  claims  to  the  pre¬ 
sent  possession  of  the 
property  comprised 
in  the  order. 


12.  To  set  aside  any  of 
the  following  sales:— 


One  year. 


:When  the  sale  is  con¬ 
firmed,  or  would  other¬ 
wise  have  become  final 
and  conclusive  had  no 
such  suit  been  brought, 


(a)  Sale  in  execution  of 
a  decree  of  a  Civil 
Court. 

(h)  Sale  in  pursuance  of 
a  decree  of  order  of 
a  collector  or  other 
officer  of  revenue ; 

(c)  Sale  for  arrears  of 

venue,  or  for  any  de-j 
mand  recoverable  as  j 
such  arrears  ;  j 

(d)  Sale  of  a  patni  taluql 
sold  for  current  ar- 1 
rears  of  rent. 


Explanation. — In  this  ar¬ 
ticle  “patni”  includes 
any  intermediate  te¬ 
nure  saleable  for  cur¬ 
rent  arrears  of  rent. 

13.  To  alter  or  set  aside 
a  decision  or  order  of 
a  Civil  Court  in  any 
proceeding  other 
than  a  suit. 


[  The  date  of  the  final  deci- 
I  sion  or  order  in  the  case 
;  by  a  Court  competent 
to  determine  it  finally. 


i 

|The  date  of  the  act  or 
I  order. 


14.  To  set  aside  any  act 
or  order  of  an  officer 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

of  Government  in  his 
official  oapacity,  not 
herein  otherwise  ex¬ 
pressly  provided  for. 

15.  Against  Government 
to  set  aside  any  at¬ 
tachment,  lease  or 
transfer  or  immove¬ 
able  property  by  the 
revenue  authorities 
for  arrears  of  Gov¬ 
ernment  revenue. 

One  year. 

When  the  attachment, 
lease  or  transfer  is 
made. 

16.  Against  Government 
to  recover  money 
paid  under  protest  in 
satisfaction  of 
a  olaim  made  by  the 
revenue  authorities 
on  account  of  arrears 
of  revenue  or  on  ac¬ 
count  of  demands  re¬ 
coverable  as  such 
arrears. 

Do. 

When  the  payment  is 
made. 

17.  Against  Government 
for  compensation' for 
land  acquired  for 
public  purposes. 

Do. 

The  date  of  determining 
the  amount  of  compen¬ 
sation. 

18,  Like  suit  for  com¬ 
pensation  when  the 
acquisition  is  not 
completed. 

|  Do. 

The  date  of  the  refusal  to 
|  complete. 

19.  For  compensation  for 
false  imprisonment. 

Do. 

When  the  imprisonment 
ends. 

20.  By  executors,  ad¬ 
ministrators  or  re¬ 
presentatives  under 
the  Legal  Represent¬ 
atives’  Suits  Act, 
1855. 

Do. 

The  date  of  the  death  of 
the  person  wronged. 

21.  By  executors, 

Do. 

The  date  of  the  death  of 
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Description  of  suit. 

Period  of  j 
limitation,  j 

Time  from  which  period 
begins  to  run. 

administrators  or  re¬ 
presentatives  under 
the  Indian  Fatal  Ac¬ 
cidents  Act,  1875. 

the  person  killed. 

23.  For  compensation 
for  any  other  injury, 
to  the  person. 

One  year. 

When  the  injury  is  com., 
mitted, 

23.  For  compensation 
for  a  malicious  pro¬ 
secution. 

Do. 

When  the  plaintiff  is  ac- 
quitted,  or  the  prosecu¬ 
tion  is  otherwise  termi¬ 
nated, 

24.  For  compensation 
for  libel. 

Do. 

When  the  libel  is  pub¬ 
lished. 

25.  For  compensation 
for  slander. 

Do. 

W-h  e  n  the  words  are 
spoken  or,  if  the  words 
are  not  actionable 
in  themselves  when 
the  special  damage  com¬ 
plained  of  results. 

26.  For  compensation 
for  loss  of  service 
occasioned  by  the 
seduction  of  the 
plaintiff’s  servant  or 
daughter. 

Do. 

When  the  loss  occurs. 

27.  For  compensation 
for  inducing  a  per¬ 
son  to  break  a  con¬ 
tract  with  the  plain¬ 
tiff. 

Do. 

iThe  date  of  the  breach. 

28.  For  compensation 
for  an  illegal,  irre¬ 
gular  or  excessive 
distress. 

Do. 

The  date  of  the  distress, 

29.  For  compensation 
for  wrongful  seizure 
of  moveable  property 
under  legal  process. 

Do. 

The  date  of  the  seizure. 
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Description  of  suit.  ; 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

30.  Against  a  carrier  for 

One  year. 

When  the  loss  or  injury 

compensation  for  los¬ 
ing  or  injuring  goods. 

occurs. 

31.  Against  a  carrier  for 

Do. 

[When  the  goods  ought  to 

compensation  for 
non-delivery  of,  or 
delay  in  delivering 

|  be  delivered. 

1 

32.  Against  one  who,: 
having  a  right  to  use  I 
property  for  specific  j 
purposes,  perverts  it  j 
to  other  purposes,  j 

33.  Under  the  Legal  Re- 1 
presentatives’  Suits  i 
Act,  1855,  against  an1 
executor. 

34.  Under  the  same  Act 
against  an  adminis¬ 
trator. 


Two  years.  !When  the  perversion  first 
|  becomes  known  to  the 
person  injured  thereby, 


Do,  'When  the  wrong  coni. 
!  plained  of  is  done, 


Do. 


Do. 


35.  Under  the  same  Actj 
against  any  other  re- 1 
presentative. 


Do. 


36.  For  compensation  for  |  Do. 

any  malfeasance 
misfeasance  or  non¬ 
feasance  independ¬ 
ent  of  contract  and 
not  herein  specially 
provided  for. 

;  Part  VI. 

I  Three  years. 


Do. 


When  the  malfeasance, 
misfeasance  or  non¬ 
feasance  takes  place. 


37.  For  compensation  for 
obstructing  a  way  or 
a  water-course. 


Three  years. 


The  date  pf  the  obstrue- 
!  tion.  • 


38.  For  compensation  for 
diverting  a  water¬ 
course. 


IThe  date  of  the  diversion. 
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Description  of  suit. 


39.  For  compensation  for.  Three  years.  The  date  of  the  trespass, 

trespass  upon  im-|  ' 

movable  property. 

40.  For  compensation  foi 
infringing  copyright 
or  any  other  exclu¬ 
sive  privilege. 


41.  To  restrain  waste. 

42.  For  compensation  for 
injury  caused  by  an 
injunction  wrong¬ 
fully  obtained. 

43.  Under  the  Indian 
Succession  Act,  1865, 
Sec.  320  or  Sec.  321, 
or  under  the  Probate 
and  Administration 
Act,  1881,  Section  139 
or  Section  140  to 
compel  a  refund 
by  a  person  to  whom 
an  executor  or  ad¬ 
ministrator  has  paid  : 
a  legacy  or  distribut-i 
ed  assets. 

44.  By  a  ward  who  has  i 

attained  majority  to; 
set  aside  a  transfer' 
of  property  by  his 
guardian.  ■ 

45.  To  contest  an  award  : 
under  any  of  the  fol-  J 
lowing  regulations  of  i 
the  Bengal  Code  i — , 
The  Bengal  Land-re¬ 
venue  Settlement  Re¬ 
gulation,  1822.  The; 
BengalLand-revenuo ' 
Settlement  Regula- , 
tion,  1825.  The! 
Bengal  Land-revenue 
(Settlement  and  De¬ 
puty  Collectors)  Re¬ 
gulation,  1833. 


I  When  the  waste  begius. 


When  the  i 
majority. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

46.  By  a  party  bound  by  i  Three  years. 

The  date  of  the  final 

such  award  to  re- 

award  or  order  in  the 

cover  any  property 
comprised  therein. 

case. 

47.  By  any  person  bound 

Do. 

The  date  of  the  final 

by  an  order  respect¬ 
ing  the  possession  of 
immovable  property 
made  under  the  Oode 
of  Criminal  Pro- 
cedure,  1898  or  the 
Mamlatdars’  Courts 
'  Act,  1906,  or  by  any 
one'  claiming  under 
such  person  to  re¬ 
cover  the  property 
comprised  in  such 
order. 

order  in  the  case. 

48.  For  specific  move- 

Do. 

When  the  person  having 

able  property  lost,  or 

the  right  to  the  posses- 

acquired  by  theft,  or 

sion  of  the  property 

dishonest  misappro- 

first  learns  in  whose 

priation  or  conver¬ 
sion,  or  for  compen¬ 
sation  for  wrongfully 
taking  or  detaining 
the  same.  j 

possession  it  is. 

49,  For  other  specific! 

Do. 

When  the  property  is 

moveable  property,! 

wrongfully  taken  or  in¬ 

or  for  compensation 

jured,  or  when  the  de¬ 

for  wrongfully 

tainer’s  possession  be¬ 

taking  or  injuring  or 
wrongfully  detaining 
the  same. 

comes  unlawful. 

50.  For  the  hire  of  ani¬ 

Do. 

When  the  hire  beoomea 

mals,  vehicles,  boats 
or  household  furni¬ 
ture. 

payable. 

51.  For  the  balance  of 

Do. 

When  the  goods  ought  to 

money  advanced  in 
payment  of  goods  to 
be  delivered. 

be  delivered. 

Description  of  suit. 

j  Period  of 
j  limitation. 

Time  from  which  period 
begins  to  run. 

52.  For  the  price  of  goods 
sold  and  delivered, 
where  no  fixed  period 
of  credit  is  agreed 
upon. 

Three  years. 

The  date  of  the  delivery 
of  the  goods. 

53.  For  the  price  of 
goods  sold  and  deli¬ 
vered  to  be  paid  for 
after  the  expiry  of  a 
fixed  period  of  credit,  i 

Do.  | 

I 

1 

When  the  period  of  credit 
expires. 

54.  For  the  price  of 
goods  sold  and  deli¬ 
vered  to  be  paid  for! 
by  a  bill  of  ex- ; 
change,  no  such  bill ; 
being  given.  ( 

Do.  jWhen  the  period  of  the 

!  proposed  bill  elapses. 

55.  For  the  price  of  j 
trees  or  growing  j 
crops  sold  by  the 
plaintiff  to  the  de-j 
fendant  where  noj 
fixed  period  of  credit! 
is  agreed  upon.  j 

Do.  ; 

The  date  of  the  sale. 

56.  For  the  price  of  work  | 
done  by  the  plaintiff ! 
for  the  defendant  at  j 
his  request,  where  j 
no  time  has  been  [ 
fixed  for  payment,  j 

Do.  |  When  the  work  is  done. 

57.  For  money  payable  j 
for  money  lent.  j 

Do.  When  the  loan  is  made. 

58.  Like  suit  when  the ! 
lender  has  given  a  j 
cheque  for  the  | 
money.  j 

1 

Do.  j  When  the  cheque  is  paid. 

| 

59.  For  money  lent 
under  an  agreement 
that  it  shall  be  pay¬ 
able  on  demand. 

Do.  j  When  the  loan  is  made. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

60.  For  money  deposited 
under  an  agreement 
that  it  shall  be  pay¬ 
able  on  demand,  in¬ 
cluding  money  of  a 
customer  in  the 
hands  of  his  banker 
so  payable. 

Three  years. 

When  the  demand  is 
made. 

61.  For  money  payable 
to  the  plaintiff  for 
money  paid  for  the 
defendant. 

Do. 

When  the  money  is  paid, 

62.  For  money  payable 
by  the  defendant  to 
the  plaintiff  for 
money  received  by 
the  defendant  for  the 
plaintiff’s  use. 

Do. 

When  the  money  is  re¬ 
ceived. 

63.  For  money  payable  j  Do. 

for  interest  upon  j 
money  due  from  the, 
defendant  to  the 
plaintiff.  I 

When  the  interest  be¬ 
comes  due. 

64.  For  money  payable 
to  the  plaintiff  for 
money  found  to  be 
due  from  the  defen¬ 
dant  to  the  plaintiff 
on  accounts  stated 
between  them. 

Do. 

When  the  accounts  are 
stated  in  writing  signed 
by  the  defendant  or  his 
agent  duly  authorised 
in  this  behalf,  unless 
where  the  debt  is,  by  a 
simultaneous  agree¬ 
ment  in  writing  signed 
as  aforesaid,  made  pay¬ 
able  at  a  future  time, 
and  then  when  that 
time  arrives. 

65.  Fof  compensation 
for  breach  of  a  pro¬ 
mise  to  do  anything 
at  a  specified  time 
or  upon  the  happen¬ 
ing  of  a  specified 
contingency. 

Do. 

When  the  time  specified 
arrives  or  the  contin¬ 
gency  happens. 
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Description  of  suit. 

■  Period  of  ! 
limitation,  j 

Time  from  which  period 
begins  to  run. 

66.  On  a  single  bond, 
where  a  day  is  speci¬ 
fied  for  payment. 

Three  years. 

The  day  so  specified. 

67.  On  a  single  bond, 
where  no  such  day 
is  specified. 

Do. 

The  date  of  executing  the 
bond. 

68.  On  a  bond  subject  to 
a  condition. 

Do. 

When  the  condition  is 
broken. 

69.  On  a  bill  of  exchange 
or  promissory  note 
payable  at  a  fixed 
time  after  date. 

Do. 

When  the  bill  or  note 
falls  due. 

70.  On  a  bill  of  exchange 
payable  at  sight,  or 
after  sight,  but  not 
at  a  fixed  time. 

Do, 

When  the  bill  is  present¬ 
ed. 

71,  On  a  bill  of  exchange 
accepted  payable  at 
a  particular  place. 

Do. 

When  the  hill  is  present¬ 
ed  at  that  place. 

72,  On  a  bill  of  exchange 
or  promissory  note 
payable  at  a  fixed 
time  after  sight  or 
after  demand. 

Do. 

When  the  fixed  time 
expires, 

73.  On  a  bill  of  ex¬ 
change  or  promis¬ 
sory  note  payable 
on  demand  and  not 
accompanied  by  any 
writing  restraining 
or  postponing  the 
right  to  sue. 

Do. 

The  date  of  the  hill  or 

74,  On  a  promissory  note 
or  bond  payable  by 
instalments. 

Do. 

The  expiration  of  the 
first  term  of  payment 
as  to  the  part  then  pay¬ 
able  ;  and  for  the  other 
parts,  the  expiration  of 
the  respective  terms  of 
payment. 

76. 
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Description  of  suit. 


Period  of  j  Time  from  which  period 
limitation.  j  begins  to  run. 


75.  On  a  promissory  note  ] 
or  bond  payable  by  j 
instalments,  which ; 
provides  that,  if  de-  j 
fault  be  made  inj 
payment  of  one  or 
more  instalments  the 
whole  shall  be  due.  | 


Three  years,  1  'When  the  default  is 
|  made,  unless  where  the 
i  payee  or  obligee  waives 
the  benefit  of  the  pro¬ 
vision,  and  then  when 
fresh  default  is  made 
in  respect  of  Which 
there  is  no  such 
waiver 


76.  On  a  promissory  note  i 
given  by  the  maker  j 
to  a  third  person  to  j 
be  delivered  to  the ! 
payee  after  a  certain  | 
event  should  happen,  j 


Do. 


The  date  of  the  delivery 
I  to  the  payer'. 


77.  On  a  dishonoured  i 
foreign  bill,  where  j 
protest  has  been : 
made  and  notice  j 
given. 

78.  By  the  payee  against 
the  drawer  of  a  bill 
of  exchange,  which 
has  been  dishonour¬ 
ed  by  non-accept¬ 
ance. 

79.  By  the  acceptor  of 
an  accommodation  j 
bill  against  the 
drawer. 

80.  Suit  on  a  hill  of  ex¬ 
change,  promissory 
note  or  bond  not 
herein  expressly  pro¬ 
vided  for. 


Do. 


Do. 


Do. 


Do. 


81.  By  a  surety  against;  Do. 

the  principal  debtor,  j 

82.  By  a  surety  against !  Do. 

it  co-surety.  j 


i  When  the  notice  is  given. 


The  date  of  the  refusal  to 


|  When  the  acceptor  pays 
the  amount  of  the  bill. 


| When  the  bill,  note  or 
bond  becomes  payable. 


When,  the  surety  pays  the 
creditor, 

When  the  surety  pays 
anything  in  excess  of 
his  own  share. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

83.  Upon  any  other  con¬ 
tract  to  indemnity. 

Three  years. 

When  the  plaintiff  is 
actually  damnified. 

84,  By  an  attorney  or 
vakil  for  his  costs  of 
a  suit  or  a  parti¬ 
cular  business,  there 
being  no  express 
agreement  as  to  the 
time  when  such  costs 
are  to  be  paid, 

.Do. 

The  date  of  the  termina¬ 
tion  of  the  suit  or  busi¬ 
ness  or  (where  the 
attorney  or  vakil  pro¬ 
perly  discontinues  the 
suit  or  business)  tlie 
the  date  of  such  dis¬ 
continuance. 

85,  For  the  balance  due 

Do. 

The  close  of  the  year  in 

on  a  mutual  open 
and  current  account, 
where  there  have 
been  reciprocal  de¬ 
mands  between  the 
parties. 

which  the  last  item 
admitted  or  proved  is 
entered  in  the  account ; 
such  year  to  be  com¬ 
puted  as  in  the  account. 

86.  On  a  policy  of  in¬ 
surance  when  the 
sum  assured  is  pay- 
able  immediately 
after  proof  of  the 
death  or  loss  has 
been  given  to  or  re¬ 
ceived  by  the  in¬ 
surers. 

Do. 

When  proof  of  the  death 
or  loss  is  given  or  re¬ 
ceived  to  or  by  the 
insurer,  whether  by  or 
from  the  plaintiff,  or 
any  other  person. 

87.  By  the  assured  to 
recover  premia  paid 
under  a  policy  void¬ 
able  at  the  election 
of  the  insurers. 

Do. 

When  the  insurers  elect 
,  to  avoid  the  policy. 

88,  Against  a  factor  for 
an  account. 

Do. 

When  the  account  is, 
during  the  continuance 
of  the  agency,  demandT 
ed  and  refused  or', 
where  no  such  demand 
is  made,',  when  the 
agency  ‘tfeTniinates. 

89.  By  a  principal 
against  his  agent  for 
moveable  property 

Do. 

Do.  Do. 
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Description  of  suit. 

Period  of 
limitation. 

i  Time  from  which  period 
begins  to  run. 

received  by  the 

latter  and  not  ac¬ 
counted  for.  | 

90.  0  t  h  e  r  suits  by  | 

Three  years. 

When  the  neglect  or  mis¬ 

principals  against 

conduct  becomes  known 

agents  for  neglect  or 

to  the  plaintiff. 

misconduct. 

91,  To  cancel  or  set 

Do. 

When  the  facts  entitling 

aside  an  instrument 

the  plaintiff  to  have  the 

not  otherwise  pro¬ 

instrument  cancelled  or 

vided  for. 

set  aside  become  known 
to  him. 

92,  To  declare  the  for¬ 

Do. 

When  the  issue  or  regis¬ 

gery  of  an  instru¬ 

tration  becomes  known 

ment  issued  or  re¬ 
gistered. 

to  the  plaintiff. 

93.  To  declare  the  for¬ 

Do. 

The  date  of  the  attempt. , 

gery  of  an  instru¬ 
ment  attempted  to 

be  enforced  against 
the  plaintiff. 

94.  For  property  which 

Do. 

When  the  plaintiff  is  re¬ 

the  plaintiff  has  con¬ 
veyed  while  insane. 

stored  to  sanity,  and 
has  knowledge  of  the 

conveyance. 

95.  To  set  aside  a  decree 

Do. 

When  the  fraud  becomes 

obtained  by  fraud,  or 

known  to  the  party 

for  other  relief  on 

1  wronged. 

the  ground  of  fraud. 


96.  For  relief  on  the  Do.  When  the  mistake  be- 

ground  of  mistake.  '  comes  known  to  the 

plaintiff, 

97.  For  money  paid  upon  Do,  The  date  of  the  failure, 

an  existing  c  o  n- 

sideration  which! 
afterwards  fails.  j 

98.  To  make  good  out  of  Do  The  date  of  the  trustee’s 

the  general  estate  of  i  ’  death  or,  if  the  loss  has 

a  deceased  trustee  not  then  resulted,  the 

the  loss  occasioned  date  of  the  loss. 

by  a  breach  of  trust. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

99.  For  contribution  by 
a  party  who  has  paid 
the  whole  or  more 
than  his  share  of  the 
amount  due  under 
a  joint  decree,  or  by 
a  sharer  in  a  joint 
estate  who  has  paid 
the  whole  or  more 
than  his  share  of  the 
amount,  of  revenue 
due  from  himself  and 
his  co-sharers. 

Three  years. 

The  date  of  the  payment 
in  excess  of  the  plain¬ 
tiff’s  own  share. 

100,  By  a  co-trustee  to 
enforce  against  the 
estate  of  a  deceased 
trustee  a  claim  for 
contribution. 

Do. 

When  the  right  to  contri¬ 
bution  accrues. 

101,  For  a  seaman’s 

Do. 

The  end  of  the  voyage 
during  which  the  wages 
are  earned. 

102.  For  wages  not  other¬ 
wise  expressly  pro¬ 
vided  for  by  this 
schedule, 

Do. 

When  the  wages  accrue 
due. 

103.  By  a  Muhammadan 
for  exigible  dower 
(ma  wajjul). 

Do, 

When  the  dower  is  dem¬ 
anded  and  refused  or 
(where,  during  the  con¬ 
tinuance  of  the;} marri¬ 
age,  no  such  demand 
r  has  been  made)  when 
the  marriage  is  dissolv- 
i  ed  by  death  or  divorce. 

104.  By  a  Muhamma-] 
dan  for  deferred 
dower  (mu  wajjal.) 

Do. 

jWhen  the  marriage  is  dis- 
1  solved  by  death  or  di¬ 
vorce. 

105,  By  a  mortgagor  after 
the  mortgagee  has 
been  satisfied,  to  re¬ 
cover  surplus  collec¬ 
tions  received  by  the 
mortgagee. 

Do. 

iWhen  the  mortgagor  re» 

1  enters  on  the  mort- 
!  gaged  property, 
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Description  of  suit.  j 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

106.  For  an  account  and 
a  share  of  the  profits  | 
of  a  dissolved  part-! 
nership. 

Three  years. 

1 

The  date  of  the  dissolu¬ 
tion. 

101.  By  the  manager  of  a 
joint  estate  of  an  un¬ 
divided  family  fori 
contribution,  in  res-  \ 
poet  of  a  payment 
made  by  him  on  ac¬ 
count  of  the  estate. 

D„, 

The  date  of  the  payment. 

108.  By  a  lessor  for  tbei 
value  of  trees  out 
down  by  his  lessee; 
contrary  to  the  terms 
of  the  lease  j 

Do. 

When  the  trees  are  out 
down. 

109.  For  the  profits  of  im- , 
moveable  property  be¬ 
longing  to  the  plain¬ 
tiff  which  have  been 
wrongiully  received 
by  the  defendant. 

Do. 

i 

When  the  profits  are  re¬ 
ceived. 

! 

110.  For  arrears  of  rent. 

|  Do. 

1 

When  the  arrears  become 
due. 

111.  By  a  vendor  of  im¬ 
movable  property  for 
.  personal  payment  of 
unpaid  purchase- 
money. 

Do. 

|  | 
| 

!  The  time  fixed  for  comp* 
j  leting  the  sale,  or 
(where  the  title  is  ac¬ 
cepted  after  the  time 
fixed  for  completion) 
the  date  of  the  accept- 

112.  Fora  call,  by  a  com¬ 
pany  registered 
under  any  Statute  or 
A.ct. 

Bo. 

1 

When  the  call  is  payable- 

113.  For  Specific  perfor¬ 
mance  of  a  contract,  j 

Do.  | 

The  date  fixed  for  the 
performance, .  or  if  no 
such  date  is  fixed  when 
the  plaintiff  has  notice 
that  performance  is  re- 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

114.  For  the  rescission  of 
a  contract. 

Three  years. 

When  the  facts  entitling 
the  plaintiff  to  have  the 
contract  rescinded  first 
become  known  to  him. 

115.  For  compensation  for 
the  breach  of  any 
contract,  express  or 
implied,  not  in  writ¬ 
ing  registered  and 
not  herein  specially 
provided  for. 

Do. 

When  the  contract  is 
broken  or  (where  there 
are  successive  breaches) 
when  the  breach  in 
respect  of  which  the 
suit  is  instituted  occurs, 
or  ( where  the  breach  is 
continuing)  when  it 
ceases, 

Part  VII. 

Six 

116.  For  compensation  for 
the  breach  of  a  con¬ 
tract  in  writing  re¬ 
gistered. 

Six  years. 

When  the  period  of  limit¬ 
ation  would  begin  to 
run  against  a  suit 
brought  on  a  similar 
contract  not  registered, 

117,  Upon  a  foreign  judg¬ 
ment  as  defined  in 
the  Code  of  Civil  Pro¬ 
cedure,  1908. 

Do, 

i 

The  date  of  the  judg- 
'  ment. 

118.  To  obtain  a  declara¬ 
tion  that  an  alleged 
adoption  is  invalid, 
or  never,  in  fact,  took 
place. 

Do. 

jWhen  the  alleged  adop* 

!  tion  becomes  known  to 
the  plaintiff. 

119.  To  obtain  a  declara¬ 
tion  that  an  adoption 
is  valid. 

Do, 

iW'hen  the  rights  of  the 
!  adopted  son,  as  such, 

|  are  interfered  with. 

120.  Suit  for  which  no 
period  of  limitation 
is  provided  elsewhere 
in  this  schedule. 

Do. 

iWhen  the  .right  to  sue 
j  accrues. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

Part  VIII. 
Twelve  years. 

121.  To  avoid  incumbran¬ 
ces  or  under-tenures 
in  an  entire  estate 
sold  for  arrears  of 
Government  revenue, 
or  in  a  patni  taluq  or 
other  saleable  tenure 
sold  tor  arrears  of 
rent. 

Twelve 

When  the  sale  becomes 
final  and  conclusive. 

122.  Upon  a  judgment  ob¬ 
tained  in  British 
India  or  a  recognis- 

Do. 

The  date  of  the  judgment 
or  recognisance. 

123.  For  a  legacy  or  for  a 
share  of  a  residue 
bequeathed  by  a  tes¬ 
tator,  or  for  a  distri¬ 
butive  share  of  the 
property  of  an  intes¬ 
tate. 

Do. 

When  the  legacy  or  share 
becomes  payable  or  de¬ 
liverable. 

124.  For  possession  of  an 
hereditary  office.  J 

i 

! 

I 

Do. 

1 

W hen  the  defendant 
takes  possession  of  the 
office  adversely  to  the 
plaintiff. 

Expl  a  nation. — A  n  heredi¬ 
tary  office  is  possessed 
when  the  profits  thereof 
are  usually  received,  or 
fif  there  are  no  profits 
when  the  duties  thereof 
are  usually  performed. 

125.  Suit  during  the  life 
ot  a  Hindu  or  Muha¬ 
mmadan  female  by  a 
Hindu  or  Muham¬ 
madan  who,  if  the 
female  died  at  the 
date  of  instituting  the 
suit,  would  be  entitled 
to  the  possession  of 
land,  to  have  an  alie- 

Do. 

The  date  of  the  alien¬ 
ation. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

nation  of  such  land 
made  by  the  female 
declared  to  be  void 
except  for  her  life  or 
until  her  remarriage. 

126.  By  a  Hindu  gover¬ 
ned  by  the  law  of  the 
Mitakshara  to  set 
aside  his  father’s  alie¬ 
nation  of  ancestral 
property. 

Twelve 

years. 

When  the  alienee  takes 
possession  of  the  pro¬ 
perty. 

127.  By  a  person  exclu¬ 
ded  from  joint  family 
property,  to  enforce  a 
right  to  share  there- 

Do. 

When  the  exclusion  be¬ 
comes  known  to  the 
plaintiff. 

128.  By  a  Hindu  for 
arrears  of  mainten¬ 
ance. 

Do, 

When  the  arrears  are 
payable. 

129.  By  a  Hindu  for  a  de¬ 
claration  of  his  right 
to  maintenance. 

Do. 

When  the  right  is  denied. 

130.  For  the  resumption 
or  assessment  of  rent 
free-]  and. 

Do. 

When  the  right  to  resume 
or  assess  the  land  first 
accrues. 

131.  To  establish  a  perio¬ 
dically  recurring 
right. 

Do. 

When  the  plaintiff  is  first 
refused  the  enjoyment 
of  the  right. 

132.  To  enforce  payment 
of  money  charged 
upon  immoveable 
property. 

Do.  [ 

When  the  money  sued 
for  becomes  due. 

Explanation.—' The  allow¬ 
ance  and  fees  respect¬ 
ively  called  malikana 
and  haqqs  shall,  for 
the  purpose  of  this 
article,  be  deemed  to 
be  money  charged 

j 
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Description  of  suit, 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

upon  immoveable 
property. 

133.  To  recover  moveable 

Twelve 

The  date  of  the  purchase. 

property  oonveyed  or 

years. 

bequeathed  in  trust, 
deposited  or  pawned, 
and  afterwards 
bought  from  the 
trustee,  depository  or 
pawnee  for  a  valu¬ 
able  consideration.  ; 

434.  To  recover  posses-. 

Do. 

Tho  date  of  the  transfer, 

sion  of  immoveable; 
property  conveyed  or: 
bequeathed  in  trust; 
or  mortgaged  and; 
afterwards  transfer- 1 
red  by  the  trustee  or 
mortgagee  for  a  valu¬ 
able  consideration. 

1.35,  Suit  instituted  in  a' 

Do. 

When  the  mortgagor’s 

Court  not  established. 

right  to  possession  de¬ 

by  Royal  Charter  by 

termines. 

a  mortgagee  for  pos¬ 
session  of  immovable 
property  mortgaged. 

136.  By  a  purchaser  at  a  1 

Do. 

When  the  vendor  is  first 

private  sale  for  pos- 1 

entitled  to  possession. 

session  of  inraove- 
'  able  property  sold 
when  the  vendor  was  1 
out  of  possession  at; 
the  date  of  the  sale. 

137. Like  suit  by  a  pur¬ 

Do. 

When  the  judgment 

chaser  at  a  sale  in 

■  debtor  is  first  entitled 

execution  of  a  decree. 

to  possession. 

when  the  judgment 
debtor  was  out  of 
possession  at  the  date 
of  the  sale.  j 

138.  Like  suit  by  a  pur¬ 

Do. 

The  date  when  the  sale 

chaser  at  a  sale  ini 

becomes  absolute. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

execution  of  a  deoree, 
when  the  judgment 
debtor  was  in  posses¬ 
sion  at  the  date  of 
the  sale. 

! 

| 

139,  By  a  landlord  to  re¬ 
cover  possession  from 
a  tenant. 

Twelve 

1  years. 

When  the  tenancy  is 
determined. 

140.  By  a  remainderman, 
a  reversioner,  (other 
than  a  landlord)  or  a 
devisee,  for  posses¬ 
sion  of  immovable 
property. 

Do. 

When  his  estate  falls  into 
possesvsion. 

141.  Like  suit  by  a  Hindu 
or  Muhammadan  en¬ 
titled  to  the  posses¬ 
sion  of  immovable 
property  on  the  death 
of  a  Hindu  or  Muha¬ 
mmadan  female. 

Do. 

When  the  female  dios. 

142,  For  possession  of  im¬ 
movable  property 

when  the  plaintiff, 
while  in  possession  of 
the  property,  has  been 
dispossessed  or  has 
discontinued  the  pos¬ 
session. 

Do. 

The  date  of  the  disposses¬ 
sion  or  discontinuance. 

143,  Like  suit,  when  the 
plaintiff  has  become 
entitled  by  reason  of 
any  forfeiture  or 
breach  of  condition.  , 

Do. 

When  the  forfeiture  is 
incurred  or  the  condi¬ 
tion  is  broken. 

144.  For  possession  of 
immoveable  property 
or  any'  interest 
therein  not  here¬ 
by  otherwise  special¬ 
ly  provided  for. 

Do. 

When  the  possession  of 
the  defendant  becomes 
adverse  to  the  plaintiff. 

APPENDIX  IV. 


Description  of  suit. 


Period  of  I  Time  from  which  period 
limitation.  begins  to  run. 


Part  IX. 
Thirty  years. 


145.  Against  a  depositary 
or  pawnee  to  recover  I 
moveable  property  I 
deposited  or  pawned 


Thirty  years 


|  The  date  of  the  deposit 
or  pawn. 


146.  Before  a  Court  esta¬ 
blished  by  Royal 
Charter  in  the  exer¬ 
cise  of  its  ordinary 
original  civil  jurisdic¬ 
tion  by  a  mortgagee 
to  recover  from  the 
mortgagor  the  posses¬ 
sion  of  immoveable, 
property  mortgaged. 


J  When  any  part  of  the 
principal  or  interest 
i  was  last  paid  on  ac- 
j  count  of  the  mortgage 
I  debt. 


I 


146.  A.  By  or  on  behalf  of  I 
any  local  authority  j 
for  possession  of  any  j 
public  street  or  road  j 
or  any  part  thereof] 
I  ,6  from  which  it  has 
been  dispossessed  or 
of  which  it  hasdis-j 
continued  the  pesses- 


Do. 


]  The  date  of  the  disposses- 
]  sion  or  discontinuance. 


Part  X. 
Sixty  years. 


When  the  money  secured 
by  the  mortgage  be¬ 
comes  due. 


148.  Against  a  mortgagee  | 
to  redeem  or  to  re¬ 
cover  possession  of! 
immovable  property! 
mortgaged. 


When  the  right  to  re¬ 
deem  or  to  recover 
possession  accrues: 
Provided  that  all  claims 
to  redeem  arising  under 
instruments  of  mort¬ 
gage  of  immovable 
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Description  of  suit.  ' 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

property  situate  in 
Lower  Burma  which 
had  been  executed  be¬ 
fore  the  first  day  of 
May  1863,  shall  be 
governed  by  the  rules 
of  limitation  in  force  in 
that  province  immedr 
ately  before  the  same 
day. 

149.  Any  suit  by  or  on  be¬ 
half  of  the  Secretary 
of  State  for  India  in 
Council. 

Sixty  years. | 

When  the  period  of  limit¬ 
ation  would  begin  to 
run  under  this  Act 
against  a  like  suit  by  a 
private  person. 

SECOND  DIVISION  :  APPEALS. 


Description  of  appeal. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

150. Under  the  Code  of 
Criminal  Procedure, 
1898,  from  a  sentence 
of  death  passed  by  a 
Court  of  Session. 

Seven  days. 

The  date  of  the  sentence. 

151.  From  a  decree  or 
order  of  any  of  the 
High  Courts  of  Judi¬ 
cature  at  Fort  Wil¬ 
liam,  Madras  and 
Bombay  or  the  Chief 
Court  of  the  Punjab 
or  the  Chief  Court  of 
Lower  Burma  in  the 
exercise  of  its  original 
jurisdiction. 

Twenty  days 

The  date  of  the  decree  or 
order. 

152.  Under  the  Code  of 
Civil  Procedure,  1908, 
to  the  Court  of  a 
District  Judge. 

Thirty  days. 

The  date  of  the  decree  or 
order  appealed  from. 

appendix  iv. 


Description  of  appeal. 

j  Period  of 
j  limitation. 

Time  from  which  period 
begins  to  run. 

153.  Under  the  same 
Code,  to  a  High 
Court  from  an  order 
ofa  Subordinate 
Court  refusing  leave 
to  appeal  to  his 
Majesty  in  Council. 

Thirty  days. 

The  date  of  the  order. 

1 

154.  Under  the  Code  of 
Criminal  Procedure 
1898,  to  any  Court 
other  than  a  High 
Court. 

Do. 

[The  date  of  the  sentence 
or  order  appealed  from. 

155.  Under  the  sameCode, 
to  a  High  Court, 
except  in  the  cases 
provided  for  by 
article  150  and  article 
157. 

Sixty  days. 

The  date  of  the  sentence 
or  order  appealed  from. 

156.  Under  the  Code  of 
Civil  Procedure,  1908, 
to  a  High  Court, 
except  in  the  cases  1 
provided  for  by 
article  151- and  article 
153. 

Ninety  days. 

The  date  of  the  decree  or 
order  appealed  from. 

157.  Under  the  Code  of 
Criminal  Procedure, 
1898,  from  an  order 
of  acquittal. 

Six  months. 

The  date  of  the  order 
appealed  from, 

THIRD  DIVISION :  APPLICATIONS. 

Description  of  application. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

158.  Under  the  Code  of!  Ten  days. 
Civil  Procedure,  1908) ! 
to  set  aside  an  award.  I 


When  the  award  is  filed 
in  Court  and  notice  of 
the  filing  •  lias  been 
given  to  the  parties. 
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Description  of  application 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

159,  For  leave  to  appear 
and  defend  a  suit 
under  the  summary 
procedure  referred  to 
in  Section  128  (2)  (f) 
of  the  same  Code. 

Ten  da^s. 

When  the  summons  is 
served. 

160.  For  an  brder  under 
the  same  Code,  to 
restore  to  the  file  an 
application  for  re¬ 
view  rejected  in 
consequence  of  the 
failure  of  the  appli¬ 
cant  to  appear  when 
the  application  was 
called  on  for  hearing. 

Fifteen 

days. 

When  tho  application  for 
review  is  rejected. 

161.  For  a  review  of 
judgment  by  a  Pro¬ 
vincial  Court  of 
Small  Causes  or  by  a 
Court  invested  with 
tho  jurisdiction  of  a 
Provincial  Court  of 
Small  Causes  when 
exercising  that  juris¬ 
diction. 

Do. 

The  date  of  the  decree  or 
order. 

162.  For  a  review  of  judg¬ 
ment  by  any  of  the 
High  Courts  of  Judi¬ 
cature  at  Fort  Wil¬ 
liam,  Madras  and 
Bombay  or  the  Chief 
Court  of  the  Punjab, 
or  the  Chief  Court  of 
Lower  Burma  in  the 
exercise  of  its  origin¬ 
al  jurisdiction, 

Twenty 

days. 

The  date  of  the  decree  or 
order. 

163.  By  a  plaint, ifF,  for  an 
order  to  set  aside  a 
dismissal  for  default 
of  appearance  or  for 
failure  to  pay  costs 
of  service  of  process 

Thirty  days. 

The  date  of  the  dismissal. 

021 
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Description  of  application. 

Period  of 
limitation. 

Time  from  which  period 
begins  to  run. 

or  to  furnish  security 
for  costs. 

164.  By  a  defendant,  for 
an  order  to  set  aside 
a  decree  passed  ex 
parte. 

Thirty  days. 

The  date  of  the  decree  or 
where  the  summons 
was  not  duly  served, 
when  the  applicant  has 
knowledge  of  the  de- 

165.  Under  the  Code  of 
Civil  Procedure,  1908, 
by  a  person  disposses¬ 
sed  of  immoveable 
property,  and  disput¬ 
ing  the  right  of  the 
decree-holder  or  pur¬ 
chaser  at  a  sale  in 
execution  of  a  decree 
to  be  put  into  posses¬ 
sion. 

Do. 

The  date  of  the  disposses¬ 
sion. 

166.  Under  the  same  Code 
to  set  aside  a  sale  in 
execution  of  a  decree. 

Do. 

The  date  of  the  sale. 

,  167.  Complaining  of  resis¬ 
tance  or  obstruction 
to  delivery  of  posses¬ 
sion  of  im  movable  pro¬ 
perty  decreed  or  sold 
in  execution  of  a  de- 

Do. 

;  The  date  of  the  resistance 
or  obstruction. 

168.  For  the  re-admission 
of  an  appeal'  dis¬ 
missed  for  want  of 
prosecution. 

Do. 

The  date  of  the  dismissal. 

169.  For  the  re-hearing  of 
an  appeal  heard  ex 
■  parte. 

1?0.  For  leave  to  appeal 
as  a  pauper. 

171.  Under  the  Code  of 
Civil  Procedure,  1908, 

Do. 

Do. 

Sixty  days. 

The  date  of  the  decree  in 
appeal  or,  where  notice 
of  the  appeal  was  not 
duly  served,  when  the 
applicant  has  know¬ 
ledge  of  the  decree. 

The  date  of  the  decree 
appealed  from. 

The  date  of  the  abate¬ 
ment. 
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.Description  of  application.! 

Period  of  | 
limitation.  ] 

Time  from  which  period 
begins  to  run. 

for  an  order  to  set 
aside  an  abatement. 

172.  Under  the  same  Code 
by  the  assignee  or 
the  receiver  of  an  in¬ 
solvent  plaintiff  or 
appellant  for  an  order 
to  sec  aside  the  dis¬ 
missal  of  a  suit  or  an  i 
appeal. 

|  Sixty  days. 

The  date  of  the  order  of 
dismissal. 

173.  For  a  review  of  judg-i 
ment  except  in  the; 
cases  provided  for  by 
article  161  and  arti¬ 
cle  162. 

Ninety  days. 

The  date  of  the  d  ecree  or 
order. 

Do. 

When  the  payment  or 

notice  under  the  same 
Code,  to  show  cause 
why  any  payment 
made  out  of  Court  of 
any  money  payable 
under  a  decree  or  any 
adjustment  of  the  de¬ 
cree  should  not  be 
recorded  as  certified. 

adjustment  is  made. 

175.  For  payment  of  the 
amount  of  a  decree 
by  instalments. 

Six  months. 

The  date  of  the  decree. 

176.  Under  the  same  Code 
to  have  the  legal  re¬ 
presentative  of  a  de¬ 
ceased  plaintiff  or  of 

made  a  party. 

Ninety  days. 

The  date  ot  the  death  of 
the  deceased  plaintiff 
or  appellant. 

177.  Under  the  same  Code 
to  have  the  legal  re¬ 
presentative  of  a  de¬ 
ceased  defendant  or 
of  a  deceased  respon¬ 
dent  made  a  party. 

Do. 

The  date  of  the  death  of 
the  deceased  defendant 
or  respondent. 
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Description  of  application.!  u^io°n. 

Time  from  which  period 
begins  to  run. 

178.  Under  the  same  Code 
for  the  filing  in  Court 
of  an  award  in  a  suit 
made  in  any  matter 
referred  to  arbitration 
by  order  of  the  Court, 
or  of  an  award  made 
in  any  matter  re¬ 
ferred  to  arbitration 
without  the  interven¬ 
tion  of  a  Court. 

Six  months. 

The  date  of  the  award. 

179.  By  a  person  desiring 
to  appeal  under  the 
same  Code  to  His 
Majesty  -  in  -  Council 
for  leave  to  appeal. 

Ninety  days. 

The  date  of  the  decree 
appealed  from. 

180.  By  a  purchaser  of 
immoveable  property 
atja,  sale  in  execution 
of  a  decree  for  deli¬ 
very  of  possession. 

Three  years. 

When  the  sale  becomes 
absolute. 

181.  Application  for  which 
no  period  of  limita¬ 
tion  is  provided  else¬ 
where  in  this  sche¬ 
dule  or  by  section  48 
of  the  Code  of  Civil 
Procedure,  1908. 

Do. 

When  the  right  to  apply 
accrues. 

182.  For  the  execution  of 
a  decree  or  order  of 
any  Civil  Court  not 
provided  for  by  arti¬ 
cle  183  or  by  section 
48  of  the  Code  of  Civil 
Procedure,  1908. 

Three  years  ; 
or,  where  a 
certified 
copy  of  the 

order  has 
been  regis¬ 
tered,  s  i  x 
years. 

1.  The  date  of  the  decree 
or  order,  or 

2.  (where  there  has  been 
an  appeal)  the  date 
of  the  final  decree  or 
order  of  the  appellate 
Court,  or  the  with¬ 
drawal  of  the  appeal, 

3.  (where  there  has  been 
a  review  of  judgment) 
the  date  of  the  deci¬ 
sion  passed  on  the 
review  or, 
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Description  of  application^  limitation.  j 


)  from  which  period 
begins  to  run. 


4.  (where  the  decree  has 
been  amended)  the 
date  of  amendment, 


j  5.  (where  the  application 
next  hereinafter  men¬ 
tioned  has  been  made) 
the  date  of  applying 
in  accordance  with 
law  to  the  proper 
Court  for  execution, 
or  to  take  some  step- 
in-aid  of  execution  of 
the  deoree  or  order, 


6.  (where  the  notice  next 
hereinafter  men- 
tionedhas  been  issued) 
the  date  ot  issue  of 
notice  to  the  person 
against  whom  exe¬ 
cution  is  applied  for  to 
show  cause  why  the 
decree  should  not  be 
executed  against  him, 
when  the  issue  of 
such  a  notice  is  re¬ 
quired  by  the  Code  of 
Civil  Procedure,  1908, 


7.  (where  the  appli¬ 
cations  toenforce  any 
payment  which  the 

directs  to  be  made  at 
a  certain  date)  such 
date. 

Explanation  Where 

the  decree  or  order 
j  has  been  passed 
j  severally  in  favour  of 
|  more  persons  than 
|  one,  distinguishing 
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.  Description  ofapplicationJ 


Period  of  [  Time  from  which  period 
limitation,  j  begins  to  run. 


portions  of  the  sub¬ 
ject-matter  as  pay¬ 
able,  or  deliverable  to 
each,  the  application 
mentioned  in  clause  5 
of  this  article  shall 
take  effect  in  favour 
only  of  such  of  the 
said  persons  or  their 
representatives  as  it 
may  be  made  by.  But 
where  the  decree  or 
order  has  been  passed 
jointly  in  favour  of 
more  persons  than  one, 
such  application,  if 
made  by  any  one  or 
more  of  them,  or  by  his 
or  their  representatives, 
shall  take  effect  in 
favour  of  them  all. 


j  Where  the  decree  or. 

order  has  been  passed 
I  severally  against  more 
!  persons  than  one,  dis- 
j  tinguishing  portions  of 
j  the  subject  matter  as 
I  payable  or  deliverable 
by  each,  the  appli¬ 
cation  shall  take  effect 
against  only  such  of  the 
said  persons  or  their 
representatives  as  it 
may  be  made  against. 
But,  where  the  decree 
ororderhas  been  passed 
jointly  against  more 
persons  than  one,  the 
application,  if  made 
against  any  one  or 
more  of  them,  or 
against  his  or  their  re¬ 
presentatives, shall  take 
effect  against  them 
all. 
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Description  of  application. 


183.  To  enforce  a  judg¬ 
ment,  decree  or  order 
of  any  Court  esta¬ 
blished  by  Royal 
Charter  in  the  exer¬ 
cise  of  its  ordinary 
original  civil  juris¬ 
diction,  or  an  order 
of  His  Majesty  in 
Council. 


Period  of  !  Titno  from  which  period 
limitation,  j  begins  to  run. 


\  Explanation  II. — “Proper 
;  Court”  means,  the 
Court  whose  duty  it  is 
j  to  execute  the  decree 
!  or  order. 

Twelve  I  When  a  present  right  to 
years.  j  enforce  the  judgment, 
decree  or  order  accrues 
to  some  person  capable 
of  releasing  the  right : 

Provided  that  when  the 
judgment,  decree  or 
order  has  been  revived, 
or  some  part  of  the 
principal  money  secure  d 
thereby,  or  some  in¬ 
terest  on  such  money 
has  been  paid,  or  some 
acknowledgment  of  the 
right  thereto  has  been 
given  in  writing  signed 
by  the  person  liable  to 
pay  such  principal  or 
interest,  or  his  agent,  to 
the  person  entitled 
thereto  or  his  agent, 
the  twelve  years  shall 
be  computed  from  the 
date  of  such  revivor, 
payment  or  acknow¬ 
ledgment  or  the  latest 
of  such  revivors,  pay¬ 
ments  or  acknowledg¬ 
ments,  as  the  case  may 
be. 


THE  SECOND  SCHEDULE'. 

Tisukitohibu  linmtRED  to  in  Section  31. 

(See  Section  31) 

The  Presidency  of  Port  St.  George. 

The  Presidency  of  Bombay. 

The  Sambalpur  District  of  the  Bengal  Division  of  the  Presidency  of  Port 
William. 

The  United  Provinces  of  Agra  and  Oudh. 


The  Central  Provinces. 

Ajmer-Menvara. 

THE  THIHIJ  SCHEDULE, 

*  *  *  *  (Repealed  by  Act.  XVII  of  1914), 
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APPENDIX  V. 

Provisions  relating  to  Limitation  in  other  Regulations. 

N.  B.  (1)  The  important  provisions  relating  to  limitation  to 
be  found  in  other  Regulations  are  indicated  in  this  Appendix  for 
facility  of  reference. 

(2)  The  Regulations  are  arranged  according  to  the 
number  and  year  of  the  enactments. 

(3)  As  many  of  the  sections  cited  in  this  Appendix  are 
not  self-sufficient,  reference  must  be  made  to  the  Regulations  them¬ 
selves  for  fuller  information. 

The  Wastelands  Regulation.  (Regulation  II  of  1040) 
Limitation  as  to  claims  to  land  dealt  witli  under  the  Regulation, 
S.  6.  No  claim  to  any  land  or  to  compensation  or  damages 
in  respect  of  any  land  sold  or  otherwise  dealt  with  on  account  of 
the  Sirkar  as  waste  land,  shall  be  received  after  the  expiration  of 
one  year  from  the  date  on  which  such  land  shall  have  been  deli¬ 
vered  by  the  Sirkar  to  the  purchaser  or  otherwise  dealt  with.  If 
within  one  year  after  any  lands  have  been  delivered  by  the  Sirkar 
to  the  purchaser  or  otherwise  dealt  with,  any  claimant  or  objector 
shall  prefer  a  claim  to  the  land  so  delivered  or  otherwise  dealt 
with,  or  an  objection  to  such  sale  or  to  compensation  or  damages 
in  respect  thereof  in  the  Civil  Court,  and  shall  show  good  and 
sufficient  reason  for  not  having  preferred  his  claim  or  objection  to 
the  Dewan  within  the  period  limited  under  Section  1  of  this  Regu¬ 
lation,  such  Court  shall  file  the  claim  or  objection,  and  dispose  of 
it  in  the  same  way  as  suits  of  other  kinds,  etc. 

The  Revenue  Summons  Regulation. 

(Regulation  V  of  1063) 

Appeal  to  tlie  Division  Peishkar  or  to  tile  Dewan. 

S.  7.  Any  person  aggrieved  by  an  order  passed  by  a 
Tahsildar  may,  within  30  days  from  the  date  of  the  service  of  the 
notice  referred  to  in  Section  6,  appeal  to  the  Division  Peishkar, 
and  any  person  aggrieved  by  an  order  passed,  either  in  the  first 
instance  or  on  appeal  by  a  Division  Peishkar,  may  within  thirty 
days  from  the  date  of  notice  of  such  order,  appeal  to  the  Dewan. 
The  Code  of  Criminal  Procedure. 

(Regulation  V  of  1067) 

Limitation  to  set  aside  ex  parte  order  passed  in  maintenance 
cases. 

S.  366.  Proviso.  Provided  that  if  the  Magistrate  is  satis¬ 
fied  that  he  is  wilfully  avoiding  service  or  wilfully  neglects  to 
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attend  the  Court,  the  Magistrate  may  proceed  to  hear  and  deter¬ 
mine  the  case  ex  parte.  Any  order  so  made  may  be  set  aside  for 
good  cause  shown,  on  application  made  within  three  months  from 
the  date  thereof. 

.  The  Revenue  Recovery  Regulation. 

(Regulation  I  of  1068). 
limitation  for  suits  against  Government. 

S.  51.  (Amended  by  Regulations  III  of  1087  and  VIII  of 
1094).  Nothing  in  this  Regulation  shall  be  held  to  prevent  parties, 
deeming  themselves  aggrieved  by  any  decision  or  order  passed 
or  proceedings  taken,  (or  purporting  to  be  passed  or  taken)  under 
this  Regulation,  for  arrears  due  or  alleged  to  be  due  from  such 
parties,  from  suing  the  Government  in  the  Civil  Courts  ; 

Provided  that  such  suits  shall  be  preferred  within  one  year 
from  the  time  at  which  the  cause  of  action  arose. 

Provided  further  that  the  whole  time  occupied  by  the 
Dewan  in  revising  the  proceedings  under  Section  50  shall  be 
excluded  from  the  computation  of  the  period  of  limitation  of  the 
said  one  year. 

The  Forest  Regulation.  (Regulation  II  of  1068). 
Appeals  from  orders  of  Settlement  Officers. 

Sections  11  and  12. 

S.  I  I  ,  An  appeal  shall  lie  from  the  order  referred  to  in 
Section  10  to  the  Zillah  Court  within  whose  jurisdiction  the  sub¬ 
ject-matter  is  situated,  incases  in  which  the  value  of  the  subject- 
matter  does  not  exceed  Rs.  500.  In  other  cases,  the  appeal  shall 
lie  to  the  High  Court. 

Provided  that  no  appeal  shall  lie  against  an  order  rejecting 
a  claim  on  the  ground  that  it  was  preferred  after  the  period  speci¬ 
fied  in  Section  6. 

Period  within  which  appeals  should  be  preferred. 

S  12.  The  appeal,  if  any,  shall  he  preferred  within  3 
months  from  the  date  of  the  order  so  appealed  against. 

Appeals  from  orders  under  Sections  38,  39  or  40. 

S.  42.  Any  person  claiming  to  he  interested  in’ pro¬ 
perty  seized  under  Section  36  may,  within  2  months  from  the  date 
of  any  order  passed  under  Sections  38,  39  or  40,  present  an  appeal 
therefrom,  which  may  be  disposed  of  in  the  manner  provided  by 
Section  39S  of  the  Code  of  Criminal  Procedure. 
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The  Prisons  Regulation.  (Regulation  I  Of  1071 A 
.  Appeals  by  prisoners.  Applicability  of  Section  12  of  the  Limitation  Regu¬ 
lation;  II  of  1062. 

S.  378.  (1)  The  date  on  which  a  prisoner  expresses  hi's 
intention  to  appeal  shall  be  entered  in  the  appropriate  space  in 
his  history  ticket,  and  the  tiraedntarvening  between  that  date  and 
"the  date  on  which  the  copy  of  judgment  is  delivered  to  the  prisoner, 
shall  be  treated  as  the  time  requisite  for  obtaining  a  copy  of  the 
order  or  sentence  appealed  against  or  sought  to  be  revisedwithin 
the  meaning  of  Section  12  of  Regulation  II  of  1062.  (The  Limita¬ 
tion  Regulation). 

(V  In  order  to  enable  appellate  Courts  to  calculate  the 
■period  of  limitation  prescribed  for  Criminal  appeals  or  revisions  by 
the  Limitation  Regulation,  every  appeal  or  revision  petition  shall 
be  endorsed  with  the  following  note  initialled  by  the  Superin¬ 
tendent  ; — 

“  The  period  requisite  for  obtaining  a  copy  of  the  order 
appealed  against  or  sought  to  be  revised,  to  be  excluded  from  the 
period  of  limitation  under  Section  12  of  Regulation  II  of  1062  was 
. days.” 

The  Prevention  of  Cruelty  to  Animals  Regulation. 

(Regulation  IV  of  1079). 

Limitation  for  prosecutions  for  offences  under  the  Regulation. 

S.  8.  A  prosecution  for  an  offence  against  the  Regulation 
shall  not  be  instituted  without  the  written  sanction  of  such  officer 
or  person  as  the  Government  may  deem  fit  to  appoint  for  that 
purpose  or  after  the  expirationfof  three  months  from  the  date  of 
the  commission  of  the  offence.  (Substituted  by  Regulation  II  of 
1089). 

The  Public  Accountants  Regulation. 

(Regulation  III  of  1080). 

Limitation  for  suing  Government  in  the  Civil  Courts. 

S.  6.  Nothing  in  this  Regulation  shall  be  held,  to  prevent 
-any  parties  deeming  themselves  aggrieved  by  any  order,  passed  or 
proceedings  taken  under  this  Regulation  from  suing.. the  Govern¬ 
ment  in  the  Civil  Courts  : 

Provided  that  such  suits  shall  ■  be  preferred  '  within  six 
►months  torn  the  time  at  which  the  cause  of  action  arose. 
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The  Treasure  Trove  Regulation. 

(Regulation  III  of  1084;). 

.Appeal  to  Government  against  a  declaration  made  nnder  Section  8. 

S.  8.  ('Part  2).  Any  person  aggrieved  by  a  declaration 
made  under  this  section  may  appeal  against  the  same  within  two 
months  from  the  date  thereof  to  our  Government; 

The  Registration  Regulation. 

(Regulation  II  of  108  7 A 

Suit  for  a  decree  for  the  registration  of  a  document  refused  to  be  regis¬ 
tered  by  the  Registrar. 

S.  71.  (1)  WheretheRegistrarrefusestoorderthedocu- 

,ment  to  be  registered  under  Section  66  or  69,  any  person  claiming 
under  such  document  or  his  representative  or  assignee  or  agent, 
■  may,  within  ninety  days  after  the  making  of  the  order  of  refusal, 

•  exclusive  of  the  time  occupied  in  obtaining  copy  of  such  order, 
institute  in  the  Civil  Court  of  competent  jurisdiction' within  the 

•  local  limits  of  whose  original  jurisdiction  is  situate  the  office  in 
which  the  document  is  sought  to  be  registered,  a  suit  for  a  decree 

•  directing  the  document  to  be  registered  in  such  office,  if  it  be  duly 
presented  for  registration  within  30  days  after' the  passing  of  such 

•  decree  ;  and  in  the  case  of  an  appeal,  after  the  passing  of  the  final 

•  decree,  exclusive  of  the  time  occupied  for  obtaining  copy  of  the 
decree. 

The  Salt  Regulation:  (Regulation  III  of  1088). 
Appeals  against  orders  and  proceedings  passed  by  officers  appointed  under 
tbe  Regulation. 

S.  78.  Appeals  shall  lie  from  all  proceedings  and  orders 
of  officers  appointed  under  this  Regulation,  to  their  respective  im¬ 
mediate  superiors,  provided  that  such  appeals  are  preferred  within 
thirty  daysifrom  the  date  of  the  receipt;  by  the  person'  aggrieved, 
of  the  order  or  proceedings  appealed  against. 

.  Appeals  to  the  Dewan  from  the  orders  of  the  Excise  Commissioner. 

S.  78.  (2)  Appeals  shall  also- lie  from  all  proceedings  and 

orders  of  the  Excise  Commissioner.  to-Our  Dewan,"  provided  ■  that 
such  appeals  are  preferred  within  sixty  days  from  the  date  of  the 
receipt  by  .the  ■  person  aggrieved;  of  the  proceeding  or  order, 
appealed  against.  • 

limitation  for  suits  or  prosecutions’  fOi*  anything  done  or ’ordered  to  b£ 
done  under  the  Regulation. 

S;  79;.  No  : action  shall  lie  against!  Our-' Gbvernment  or 
..against  any  officer  in  respect  of  any  order  passed  or  act  bona  '  fide 
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done  or  ordered  to  be  done  under  this  Regulation.  No  suit  or 
prosecution  shall  be  instituted  for  any  thing:  done  or  ordered  to  be 
done  under  this  Regulation,  after  the  expiration  of  six  months 
from  the  accrual  of  the  cause  of  action  or  from  the  date  of  the  act 
or  order  complained  of. 

The  Factories  Regulation.  (Regulation  V  of  1089). 

limitation  for  prosecution  for  an  offence  under  the  Regulation. 

S.  49.  No  Court  shall  take  cognizance  of  any  offence 
against  this  Regulation  or  any  Rule  or.  order  thereunder,  unless 
complaint  thereof  is  made  within  six  months  of  the  date  on  which 
the  offence  is  alleged  to  have  been.com mitted. 

The  Hackney  Carriage  Regulation. 
(Regulation  VI  of  1089). 

limitation  for  prosecution  for  offences  under  the  Regulation. 

S.  47  (1).  No  person  shall  be  liable  to  prosecution  for  any 
offence  under  this  Regulation  unless  the  complaint  respecting  such 
offence  be. made  within  ten  days  next  after  the  commission  of  such 
offence. 

The  Land  Acquisition  Regulation. 
(Regulation  XI  of  1089). 

Notice  of  suit  for  anything  done  in  pursuance  of  this  Regulation  and: 

limitation  thereof. 

S.  36.  No  suit  or  other  proceeding  shall  be  commenced 
or  prosecuted  against  any  person  for  anything  done:  in  pursuance 
of  this  Regulation,  without  giving  to  such  person  a  month’s  pre¬ 
vious  notice. in  writing  of  the.  intended  proceeding  and  of  the  cause 
thereof,  nor  after  tender  of  sufficient  amends,  nor  after  the  expira¬ 
tion  of  six  months  from  the  accrual  of  the  cause  of  action. 

Provisions  of  Limitation  Regulation  and  the  Code  of  Civil  Procedure  made- 

applicable.  , 

S.  39.  The  provisions  of  the  Limitation  Regulation  and 
the  Code  of  Civil  Procedure  in  respect  of  regular  appeals  in  ordi¬ 
nary  suits  shall,  so  far  as  may  be,  apply  to  proceedings  before 
the  High  Court  under  this  Regulation. 

The  Village  Paqchayat  Courts  Regulation. 
(Regulation  I  of  1090). 

limitation  Regulation- — -applicability  of. 

S;  17.  The  provisions  of  the  Travancore  Limitation  Regu¬ 
lation.  II  of  1062,  shall  apply  to  suits  and  applications  under  this- 
•Regulation. 
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The  Insolvency  Regulation. 

(Regulation  VIII  of  1090). 

limitation  lor  a  review  for  an  appeal  under  the  Regulation. 

S.  45.  (3)  The  period  of  limitation  for  a  review  or  for  an' 
appeal  under  this  section  shall  be  (60)  sixty  days. 

The  Succession  Certificate  Regulation. 

(Regulation  IX  of  1090). 

Appeal  against  order  granting  or  refusing  or  revoking  a  certificate  under- 

the  Regulation. 

S.  17.  (2)  An  appeal  under  sub  section  (l)  must  be  pre¬ 
ferred  within  the  time  allowed  for  any  appeal  under  the  Code  of 
Civil  Procedure, 

The  Patents  and  Designs  Regulation. 

(Regulation  X  of  1090). 

Appeals  from  the  Controller  to  the  Dewan. 

S.  69.  (1)  Where  an  appeal  is  declared  by  this  Regulation- 
to  lie  from  the  Controller  to  the  Dewan,  the  appeal  shall  be  made 
within  two  months  of  the  date  of  the  order  passed  by  the  Control¬ 
ler,  :and  shall  be  in  writing,  and  accompanied  by  the  prescribed 
fee. 

(2)  In  calculating  the  said  period  of  two  months 
the  time,  if  any,  occupied  in  ranting  a  copy  of  the  order  appealed! 
against  shall  be  excluded. 

The  Rand  Customs  Regulation. 

(Regulation  II  of  1091). 

Appeals  to  the  Controlling  Officer  or  to  the  Government. 

Rule  8,  Appeals  from  the  decision  of  the  Chief  Customs- 
Officer  under  these  Rules  shall  lie  to  the  Controlling  Officer  of 
Customs  and  appeals  from  the  original  orders  of  the  Controlling 
Officer  of  Customs  shall  lie  to  the  Government;  provided  that  the 
appeal,  in  each  case,  is  preferred  within  thirty  days  from  the  date 
of  the  order  appealed  agaihst  and  is  accompanied  by  a  copy  of 
such  order. 

The  Rand  Conservancy  Regulation. 

(Regulation  IV  of  1091). 

LimitaUon  for  appeals  against  decisions  under  the  Regulation. 

S.  15.  No  appeal  shall  be  brought  after  the  expiration  of 
sixty  days  from  the  date  of  the  decision,  or  order  complained-  of,, 
provided  that,  in  computing  the  period  of  sixty  days,  the  time- 
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required  to  obtain  a  copy  of  the  decision  or  order  appealed  against 
shall  be  excluded,  but  the  appeal  may  be  admitted  after  the  period 
hereby  prescribed  when  the  appellant  satisfies  the  authority  to 
whom  he  appeals  that  he  had  sufficient  cause  for  not  preferring 
the  appeal  within  the  time  prescribed. 

The  Market  Regulation.  (Regulation  VII  of  1092). 

Limitation  for  appeals  under  the  Regulation. 

S.  29.  No  appeal  shall  be  brought  after  the  expiration  of 
thirty  days  from  the  date  of  the  receipt  of  the  notice  communi¬ 
cating  the  order  appealed  against,  provided  that,  in  computing  the 
period  of  thirty  days,  the  time  required  to  obtain  a  copy  of  the 
order  appealed  against  shall  be  excluded,  but  the  appeal  may  be 
admitted  after  the  period  hereby  prescribed  when  the  appellant 
satisfies  the  authority  to  whom  he  appeals  that  he  had  sufficient 
cause  for  not  preferring  the  appeal  within  the  period  prescribed. 

The  Copyright  Regulation.  (Regulation  VIII  of  1092). 

Limitation  for  sections  in  respect  of  infringement  of,  copy-right. 

S.  12.  An  action  in  respect  of  infringement  of  copy-right 
■shall  not  be  commenced  after  the  expiration  of  3  years  next  after 
the  infringement. 

limitation  for  prosecutions  under  the  Regulation. 

S.  29.  No  complaint  regarding  the  infringement  of  copy¬ 
right  shall  be  received  and  acted  upon  in  any  Court  unless  it  is 
preferred  within  one  year  next  after  such  infringement. 

The  Survey  and  Boundaries  Regulation. 

(Regulation  X  of  1094). 

Appeals  against  orders  under  Section  11  of  the  Regulation. 

S.  12.  An  appeal  lie  from  the  order  of  the  Survey  Officer 
passed  under  Section  11  to  the  authority  to  whom  the  Survey 
■Officer  is  immediately  subordinate  ;  Provided  that  it  be  filed, 

(a)  in^the  case  of  an  order  communicated  under  sub¬ 
section  f3)  of  Section  11,  within  three  months  of  the  date  of  service 
•of  thp  order  ; 

(b)  in  the  case  of  any  other  order,  within  3  months  of  the 
■date  on  which  the  Notification  prescribed  under  sub-section  (4)  of 
Section  11  was  published. 

Limitation  for  suits  to  be  instituted  in  Civil  Courts  to  esta¬ 
blish  rights  claimed  in  respect  of  the  boundary  of  pro¬ 
perty  surveyed. 
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S.  13.  Any  party  to  a  boundary  dispute  bef  ore  the  Survey 
Officer  and  any  party  to  an  appeal  preferred  under  Sec  tion  12or  to 
whom  notice  ot  such  appeal  is  given,  and  any  person  claiming 
under  any  such  party,  deeming  himself  aggrieved  by  the  order  of 
the  Survey  Officer  or  by  the  decision  of  the  appellate  authority,  as 
the  case  may  he,  may,  subject  to  the  provisions  of  Parts  II  and  III 
of  Limitation  Regulation  of  1062,  institute  within  the  period  of 
one  year  from  the  date  of  service  of  such  order  or  decision  or  from 
the  date  on  which  the  Notification  prescribed  under  sub-section  (4) 
of  Section  11  was  published,  a  suit  to  establish  the  right  which 
he  claims  in  respect  of  the  boundary  of  the  property  surveyed,'  etc- 
Appeal  against  orders  under  Section  16  (1) . 

S.  16.(2 )  An  appeal  against  every  rsuch  order  (passed 
•under  sub-section  (1)  of  Section  161  shall  lie  to  ,'the  authority  to 
whom  the  officer  passing  it  is  immediately  subordinate  ;  Provided 
that  it  be  filed  within  one  month  of  the  date  of  service  of  such 
order. 

The  Soldiers  Litigation  Proclamation  of  1094. 

Limitation  Regulation  (Section  5) - the  applicability  of  applic¬ 

ations  to  set  aside  ex  parte  decrees  and  orders  passed 
against  a  soldier  serving  under  war  conditions. 

S.  10.  (1)  Any  application  (to  set  aside  ex  parte  decrees 
and  orders  passed  against  a  soldier  serving  under  war  conditions) 
-shall  be  made  within  3  months  from  the  date  on  which  such  soldier 
-ceased  to  serve  under  war  conditions. 

S.  (0.  (2)  The  provisions  of  Section  5  of  the  Travancore 
Limitation  Regulation  of  1062  shall  apply  to  applications  under 
■this  section.  (Section  10  (1). 

-Computation  of  the  period  of  limitation  in  the  case  of  a  soldier 
serving  under  war  conditions. 

S.  1 1  .  In  computing  the  period  of  limitation  prescribed 
by  the  Travancore  Limitation  Regulation  of  1062,  or  any  other  law 
for  the  time  being  In  force  for  any  suit,  appeal  or  application  to 
any  Court  in  which  the  plaintiff,  appellant  or  applicant  is  a  soldier, 
the  time  during  which  such  soldier  has  been  serving  under*  war 
•conditions,  since  the  4th  of  August  1914,  shall  be  excluded. 

The  Police  Regulation.  (Regulation  J  V  of  109 5 A 
Limitation  for  suit  or  prosecution  of  a  Magistrate,  Police 
Officer  etc.,  for  offences  done  under  colour  or  in  excess 
‘  of  authority.  -  ; 
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S.  67.  ( 3)  In  any  case  of  an  alleged  offence  by  Magis-- 
trate,  Police  Officer  Or  other  person  or  of  a  wrong  alleged  to  have- 
been  done  by  such  Magistrate,  Police  Officer  or  other  person,  by 
any  act  done  under  colour  or  in  excess  of  any  such  duty  or 
authority  as  aforesaid  or  wherein  it  shall  appear  to  the  court 
that  the  offence  or  wrong  if  committed  or  done  was  of  the- 
character  aforesaid,  the  prosecution  or  suit  shall  not  be  entertain¬ 
ed,  or  shall  be  dismissed,  if  instituted,  more  than  six  months- 
after  the  date  of  the  act  complained  of. 

The  Municipal  Regulation  (Regulation  V  of  1005). 

Appeals  against  taxation - limitation  of. 

S.  95.  (11)  No  appeal  shall  lie  in  respect  of  a  tax  on  any 
land  or  building  unless  it  is  preferred  within  one  month  from  the 
date  of  the  communication  to  the  appellant  of  the  decision  of  the- 
Council  or  of  the  sub-committee  under  Section  71  (5)  or  72(4);  and 
no  appeal  shall  lie  in  respect  of  any  other  tax  unless  it  is  preferred: 
within  one  month  from  the  time  when  the  demand  for  the  tax  is- 
made  : 

Provided  that  an  appeal  may  be  admitted  after  the  expira¬ 
tion  of  the  period  prescribed  therefpr  by  this  section  if  the  appellant 
satisfies  the  officer  before  whom  the  appeal  is  preferred  that  he- 
had  sufficient  cause  for  not  presenting  the  appeal  within  that- 

Appeals  from  orders  of  Council. 

S.  239.  (1)  An  appeal  under  Section  239  may  be  preferred1 
within  thirty  days  from  the  date  of  such  prohibition,  notice  or  order,- 
exclusive  of  the  time  requisite  for  obtaining  a  copy  thereof,  to  such 
Officer  as  Our  Government  may  appoint  for  the  purpose  of  hearing 
such  appeals  or  any  of  them  or  failing  such  appointment,  to  Our 
Dewan. 

(2)  The  appellate  authority  may,  if  it  shall  think  fit,  extend- 
the  period  allowed  by  sub-section  (1)  for  appeal. 

Tlie  Revenue  Recovery  Regulation  Amendment 
Regulation.  (Regulation  V  of  1099.) 

Appeals  under  the  Begulation - limitation  of. 

S.  3.  the  following  shall  be  substituted  for  Section  7:— 

Any  person  aggrieved  by  an  order  passed  against  him- 
either,  in  the  first  instance  or  in  appeal,  may  appeal  to  the  officer 
to  whom  the  officer  passing  the  order  is  immediately,  subordinate,, 
-within  thirty  days  from  the  date  of  service  of  the  notice  referred 
to  in  Section  6. 


■a*£bndi!x  v  10S 

The  Nair  Regulation  (Regulation  II  of  1100). 
Orders  under  Section  7 - executable  as  decrees. 

S.  7.  (5)  In  so  far  as  it  awards  payment  of  compensation 
or  costs,  an  order  of  the  District  Munsiff  or  an  order  passed  on 
appeal  shall,  subject  to  the  provisions  of  the  Limitation  Regu¬ 
lation  relating  to  the  execution  of  decrees,  be  executable  as  a 
’decree. 

The  Income  Tax  Regulation  Amendment  Regulation’. 

(Regulation  V  of  1100.) 

Appeals  under  the  Regulation - limitation  of. 

S.  21.  (2)  The  appeal  shall  ordinarily  be  presented  within 
thirty  days  of  receipt  of  the  notice  of  demand  relating  to  the 
assessment  or  penalty  objected  to,  or  of  the  date  of  the  refusal  to 
make  a  fresh  assessment  under  Section  19  (c),  as  the  case  may  be, 
but  the  commissioner  may  admit  an  appeal  after  the  expiration  of 
the  period  if  he  is  satisfied  that  the  appellant  had  sufficient  cause 
for  not  presenting  it  within  that  period. 

Section  12  of  the  Limitation  Regulation  applicable  in  computing  the 

period  of  limitation  for  appeals. 

S.  52.  The  provisions  of  Section  12  of  the  Limitation 
Regulation  shall  apply  in  computing  the  period  of  limitation  pre¬ 
scribed  for  an  appeal  under  this  Regulation. 

The  Civil  Procedure  Code  Regulation. 

(Regulation  VJII  of  1100). 

Limit  of  time  for  execution  of  decrees, 

S.  41.  (1)  Where  an  application  to  execute  a  decree,  not 
being  a  decree  granting  an  injunction  has  been  made  and  granted, 
no  subsequent  application  to  execute  the  same  decree  shall  be 
granted  upon  any  fresh  application  presented  after  the  expiration 
of  twelve  years  from. 

(a)  the  date  of  the  decree  sought  to  be  executed  or 

(b)  where  the  decree  or  aDy  subsequent  order  directs  any 
payment  of  money  or  the  delivery  of  any  property  to  be  made  at  a 
certain  date  or  at  recurring  periods,  the  date  of  the  default  in 
making  the  payment  or  delivery  in  respect  of  which  the  applicant 
seeks  to  execute  the  decree. 

(2)  Nothing  in  this  section  shall  be  deemed  to  preclude  the 
Court  from  ordering  the  execution  of  a  decree  upon  an  application 
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presented  after  the  expiration  of  the  said  term  of  twelve  years, 
where  the  judgment-debtor  has,  by  fraud  or  force,  prevented  the 
execution  of  the  decree  at  some  time  within  twelve  years  immedi¬ 
ately  before  the  date  of  the  application. 

Explanation. — Nothing  contained  in  sub-section  /l)  shall 
affect  the  provisions  of  Section  7  of  the  Limitation  Regulation. 

Section  5  of  the  Limitation  Regulation - applicable  to  applications  to  set 

aside  decrees  ex-parte. 

Order  IX  Hide  IS  (%).  The  provisions  of  Section  5  of  the 
Limitation  Regulation,  1100,  shall  appiy  to  applications  under  sub¬ 
rule  (1). 

Limitation  for  fresh  suit  filed  after  withdrawing  the  first  suit  with 
permission. 

Order  XX'III  Rule  (%).  In  any  fresh  suit  instituted  on 
permission  granted  under  the  last  preceding  rule,  the  plaintiff 
shall  be  bound  by  the  law  of  limitation  in  the  same  manner  as  if 
the  first  suit  had  not  been  instituted. 
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SECTION  5. 

(a)  Presentation  of  appeal  after  the  prescribed  time - separate  written 

application  to  excuse  delay,  whether  necessary. 

Nai'ayana  Pillai  Kumara  Pillai  v.  Narayana  Kymat  Thri- 
vikrama  Kymul.  T.  L.  T.  219  F.  B. 

Although  a  separate  application  for  excusing  delay  is  neces¬ 
sary  for  admitting  an  appeal  presented  after  time,  yet  the 
omission  to  make  such  application  does  not  affect  the  compet¬ 
ency  of  the  court  to  excuse  the  delay,  if  an  affidavit,  not 
supporting  an  application,  discloses  grounds  sufficient  in  the 
opinion  of  the  court  to  enable  it  to  admit  the  appeal  preferred 
after  the  expiry  of  the  prescribed  period. 

(b)  Delay  In  filing  appeal  caused  by  presentation  to  wrong  court. 

A.  8.  806  of  1101.  T.  L.  T.  CCII. 

The  fact  that  an  appeal  was  preferred  in  a  wrong  court 
would  not  per  se  amount  to  “sufficient  cause”  within  the 
meaning  of  Sec.  5  of  the  Limitation  Regulation.  But  if  the 
presentation  of  the  appeal  to  the  wrong  court  was  made  through 
an  honest  mistake  of  the  litigant  caused  by  the  erroneous 
advice  given  by  a  vakil  the  same  would  amount  to  a  “sufficient 
cause”  within  the  meaning  of  the  section. 

The  omission  to  move  the  court  by  a  separate  delay  petition 
could  not  be  treated  as  a  valid  objection  to  the  competency  of 
the  appeal,  if  the  averments  contained  in  the  affidavit  could 
constitute  a  “sufficient  cause”  within  the  meaning  of  Section 
5  of  the  Limitation  Regulation. 

SECTION  15  . 

(a)  Injunction  or  order  staying  execution  of  decree - operation  of  Sec. 

IS  in  cases  of  partial  stay  of  execution. 

Chinnan  Kochan  v.  Raman  Pillai  Govinda  Pillai  T.  L.  T.  320. 

Held  that  Sec.  15  of  the  Limitation  Regulation  requires  that 
in  cases  execution  has  been  stayed  by  an  injunction  or  an  order, 
the  time  of  the  continuance  of  the  same  inclusive  of  the  day  on 
which  it  was  issued  and  that  on  which  it  was  withdrawn  shall 
t>e  excluded.  Even  if  the  injunction  or  order  relates  only  tq  q, 
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portion  of  the  decree  the  section  has  to  be  considered  opera* 
tive.  The  principle  underlying  this  appears  to  be  that  the 
decree-holder  could  not  be  compelled  to  adopt  a  particular 
mode  of  executing  his  decree  as  his  discretion  in  choosing  the 
best  course  therefor,  should  be  left  unfettered. 

(b)  Whether  decree-holder  is  entitled  to  exclusion  of  period  during  which 
injunction  is  in  force  in  calculating  period  of  limitation  for  pro¬ 
ceeding  in  execution. 

S.  A.  412  of  1101.  T.  L.  T.  CXLI. 

Held  that  Section  223  C.  P.  C.  (Sec.  41  of  the  new  code)  is 
controlled  by  Sec.  15  of  the  Limitation  Regulation;  the  Law 
of  Limitation  being  part  of  the  Law  of  Procedure  must  govern 
the  Civil  Procedure  Code. 

An  injunction  though  issued  for  a  partial  stay  of  execution 
of  a  decree  would  be  effective  under  Sec.  15  of  the  Limit¬ 
ation  Regulation.  The  decree-holder  is  entitled  to  have  the 
period  during  which  the  order  remained  in  force  to  be  excluded, 
even  with  respect  to  the  12  years  maximum  period  fixed  in 
Sec.  223  C.P.  C. 

SECTION  19. 

(a)  Debt  incurred  by  a  junior  member - Karanavan  and  the  other  adult 

male  members  acknowledging  the  debt  subsequently. 

S.  A.  502  oj  1100.  T.  L.  T.  575. 

Held  that  such  an  acknowledgment  has  the  effect  of  validat¬ 
ing  the  transaction  and  making  the  debt  chargeable  on  the 
Tarwad  (5.  T.  L.  R.  28  foil). 

The  presumption  in  favour  of  the  creditor  becomes  stronger 
when  the  act  is  ratified  by  the  other  adult  male  members  of 
the  Tarwad. 

(b)  Revival  of  barred  mortgage  by  a  trustee  without  consent  of  co-trustees. 

,  8.  A.  88  of  1101.  T.  L.  T.  CGI. 

It  is  not  open  to  one  trustee  even  if  he  is  in  management  of 
the  trust  to  take  a  renewal  thereby  reviving  a  barred  mort¬ 
gage  without  the  consent  and  co-operation  of  his  co-trustee. 
He  is  not  entitled  in  law  to  acknowledge  a  barred  debt. 

ARTICLE  103. 

Suit  for  prize  amount - agreement  by  foreman  to  treat  the  same  as  a  loan 

and  repay  it  after  one  year - entry  in  Kykanakku  of  payment  of 

interest  to  plaintiff - effect  of. 

Aiyappan  Kelan  v.  Chindiran  Kutty  T.  L.  T.  19S. 

The  plaintiff  got  his  prize  at  the  last  chitty  held  on  26-4-1092. 
The  prize  amount  wag  agreed  to  be  returned  by  $he-  foreman 
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after  an  year  with  interest.  The  foreman  further  made  entries 
in  the  Kykanakku  on  29-4-1093  and  30-10-1093  noting  down 
the  payment  of  interest  upon  the  said  prize  amount.  The 
plaintiff  brought  a  suit  on  16-8-1095  for  the  prize  amount. 
Held  that  the  failure  to  repay  the  loan  after  the  period  of  one 
year  agreed  to  by  the  parties  would  amount  to  a  breach  of 
contract  and  Article  95  (Art.  103  N.  R.)  of  the  Limitation 
Regulation  governed  the  case.  The  period  of  one  year  from 
the  date  of  the  last  instalment  would  have  expired  on  26-4-1093. 
The  suit  was  therefore  clearly  within  time.  The  effect  of  the 
entries  in  the  Kykanakku  regarding  the  payment  of  interest 
is  under  Sec.  20  (Sec.  21.  N.  R.)  of  the  Limitation  Regulation  to 
give  a  fresh  starting  point  of  Limitation.  Reid  also  that  if  the 
facts  that  form  the  basis  of  the  claim  for  exemption  are  referred 
to  in  the  plaint  the  requirements  of  the  statute  should  be  taken 
to  have  been  satisfied  even  though  a  specific  statement  is  not 
contained  in  the  plaint  that  those  facts  it  is  that  take  the  case 
out  of  the  ambit  of  the  ordinary  rule  of  limitation. 

ARTICLE  109. 

Declaratory  Suit - prayer  for  cancellation  of  pattali - limit* 

8.  A.  351  of  1101.  T.  L.  T.  CCXV. 

The  plaintiff  sued  for  a  declaration  of  title  to  and  possession 
of  the  plaint  property  and  also  for  cancellation  of  the  pattah 
issued  with  respect  to  the  same  in  favour  of  the  defendants. 
The  claim  for  the  cancellation  of  pattah  was  barred.  Held  that 
even  though  the  claim  for  declaration  of  title  and  possession 
would  be  competent  as  within  time,  the  prayer  for  the  cancell¬ 
ation  of  pattah  will  have  to  be  refused  if  intrinsically  the 
claim  with  respect  to  the  cancellation  of  pattah  cannot  be 
sustained  as  being  out  of  time.  The  argument,  that  plaintiff 
is  not  bound  to  claim  the  'cancellation  of  pattah  as  by  virtue 
of  the  grant  of  the  prayer  relating  to  the  declaration  of  title 
the  cancellation- of  pattah  would  become  superfluous  can  be 
availed  of  only  when  any  relief  berefor  is  not  specifically 
claimed  but  not  in  cases  where  it  has  been  expressly  included 
in  the  reliefs  claimed. 

The  starting  point  for  the  computation  of  the  period  of  limit¬ 
ation  under  Art.  109  of  the  Limitation  Regulation  of  11 00  is 
the  date  on  which  the  plaintiff  becomes  aware  of  the  facts 
which  confer  op  him  the  right  to.  sue, 
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The  relief  relating  to  possession  has  only  to  be  treated  as 
one  for  the  declaration  of  possession  and  therefore  could  not 
amount  to  a  consequential  relief  and  the  “article  applicable  is 
Art.  109  of  the  Limitation  Regulation  of  1062.  The  claim  for 
declaration  could  not  be  treated  as  one  for  possession  of  the 
nature  dealt  with  in  Arts.  Ill  to  121  of  the  Limitation  Regul¬ 
ation  of  1062  which  allows  a  period  of  12  years. 

ARTICLE  132. 

Adverse  possession,  whether  Karanavan  could  set  up, 

A.  8.  *48  of  1100.  T.  L.  T.  CCXVII.  F.  B. 

The  assertions  of  the  Karanavan  however  open,  avowed, 
notorious  and  unequivocal  they  might  be,  could  not  constitute 
an  ouster  of  the  junior  members  in  the  eye  of  the  law  unless 
and  until  his  character  as  the  Karanavan  of  the  Tarwad  had 
been  expressly  terminated  by  his  voluntary  surrender  of  his 
powers  as  such.  He  could  not  disclaim  the  rights  of  the 
Tarwad  to  any  property  while  continuing  to  act  as  its 
Karanavan. 


ARTICLE  137. 

Article  not  applicable  io  assignees  or  grantees  under  the 
Government. 

A.  8.  29  of  1100.  T.  L.  T.  CLXXVI1.  F.  B. 

Held,  that  to  acquire  title  against  Government  50  years’ 
adverse  possession  should  be  shown,  but  against  an  assignee  of 
the  rights  of  Government  12  years’  adverse  possession  is 
enough.  Held  also  that  the  position  that  the  defendant  could 
acquire  title  by  adverse  possession  against  the  plaintiff  only  if 
such  adverse  possession  continued  for  12  years  after  the 
plaintiff  got  the  assignment  from  the  Sirkar  is  not  at  all 
tenable  as  the  term  “plaintiff”  according  to  the  Limitation 
Regulation  itself  includes  also  any  person  from  or  through 
whom  a  piaintiff  derives  his  right  to  sue.  There  is  also  no 
authority  for  the  proposition  that  when  the  Crown  has  once 
ceded  property  to  an  individual  or  corporation,  it  does  or  can 
also  cede  at  the  same  time  any  right  or  privilege  inherent  in 
the  Sovereign  power.  The  grantee  of  the  property  stands  in 
respect  of  the  property  granted  in  the  same  position  as  any 
'Other  proprietor. 
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A  RTICLB  162. 

Delay  in  impleading  the  legal  representatives  of  a  deceased 

defendant- — the  expression  “sufficient  cause”  in  Sec. 

352  C.  P.  C. 

Civil  Miscellaneous  appeal  £1  of  1102.  T.  L.  T.  CCXXXVI1. 

According  to  Section  352  C.  P.  C.  (O.  22.  r.  4  of  the  new 
code)  the  plaintiff  has  to  apply  within  the  time  prescribed 
under  Art.  147  (Art.  162  N.  B.)  for  impleading  the  legal 
representatives  of  a  deceased,  defendant  and  the  delay  in 
making  such  applications  could  be  excused  when  the  plaintiff 
satisfies  the  court  that  ho  had  sufficient  cause  for  not  making 
the  application  within  such  period.  And  the  ignorance  of  the 
fact  of  death,  if  pleaded  bona  fide  would  ver  se  constitute  a 
valid  excuse  for  delays  in  such  applications. 

ARTICLE  165. 

Sale  in  execution— setting  aside  on  the  grouud  of  fraud - 

limitation. 

Koya  Pillai  Chaithu  Muhamedv.  Uthumal  Ummal  8u.lth.ana 
Veevi.  T.  L.  T.  272. 

The  period  of  limitation  in  cases  where  fraud  is  alleged  is 
3  years  under  Art.  152  (Art.  165.  N.  R.  If  the  plea  of  fraud  is 
found  against  Article  138  (Art.  151.  N.  R.)  of  the  Limitation 
Regulation  prescribing  30  days’  time  from  the  date  of  the  sale 
has  to  be  applied. 

ARTICLE  166. 

(a  1  Dismissal  of  execution  application  without  notice  to  parties. 

Nilakantan  Krishnan  Vnni  v.  Narayaiti  Karthiya  yani . 
'LL.  T.  201. 

Meld  that  the  dismissal  of  an  execution  petition  without 
notice  to  the  parties  is  a  mere  direction  to  the  officers  of  the 
Court  to  remove  the  application  from  the  pending  list  and 
that  the  execution  proceedings  are.not  closed  thereby. 

(b)  Provisions  of  the  Limitation  Regulation,  whether  governs 

the  provisions  of  the  C.  P.  C. 

Chevithiayi  Meyel  v.  Parvathi  Lmayamma  Parmthi 

T.  L.  T.  312. 

One  Sivathanoo,  a  Makkathayee,  obtained  a  decree  for 
mortgage  money  against  M,  on  26-12-1081.  Sivathanoo  died 
in  1083  leaving  two  minor  sons  N  and  S.  N  died  a  minor  by 
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1086.  S  attained  majority  in  Makaram  1095  but  died  in 
Edavam  of  the  same  year,  The  first  application  for  execution 
of  the  decree  was  made  on  31-12-1097  by  the  widow  of  de¬ 
ceased  Si  vathanoo  and  step-mother  of  S  as  the  latter’s  legal 
representative.  ftl.  contended  that  the  application  was  barred 
by  limitation  under  Art.  153  (Art.  1.66  N.  R)  of  the  Limitation 
Regulation  and  under  Sec.  223  0.  P  C.  (0.  21  rr.  8,  19  and  Sec. 
41  of  the  new  code).  Held  that  Sec.  223  O.  P.  C.  prohibits  only 
the  granting  of  an  application  for  execution  of  a  decree  which 
is  more  than  12  years  old  if  a  previous  application  for  execu¬ 
tion  of  the  same  decree  had  been  made  and  granted.  To  bring 
the  case  within  the  provisions  of  the  section  there  must  have 
been  a  previous  application  granted  by  court.  The  section  is 
not  intended  to  relate  to  the  first  application  for  execution 
obviously  because  every  first  application  has  to  be  dealt  with 
under  Art.  153  of  the  Limitation  Regulation.  No  previous 
application  being  made  in  the  present  case  the  application  in 
question  though  made  after  12  years  from  the  date  of  decree 
is  not  covered  by  Sec.  223  0.  P.  C.  but  is  governed  by  Art.  153 
subject  to  the  exception,  if  any,  under  the  substantive  provi¬ 
sions  of  the  Regulation. 

The  provisions  of  the  Limitation  Regulation  being  part  of 
the  Law  of  Procedure  must  govern  the  provisions  of  the 
C.  P.C. 

Assuming  that  the  application  in  question  comes  within  Sec. 
223  0.  P.  C.,  even  then  it  iE  protected  by  the  exemption  provided 
by  Sec.  8  (Sec.  7  N.  R)  of  the  Limitation  Regulation  which 
applies  to  the  case.  According  to  the  provisions  of  Sec.  8  read 
with  the  definition  of  the  word  “applicant”  in  Sec.  3  (Sec.  2 
N.  RJ  of  the  Limitation  Regulation  the  deceased  S  was  the 
person  entitled  to  make  the  application  and  he  could  do  it 
within  3  years  of  his  attaining  majority.  His  step-mother,  as 
bis  legal  representative  having  made  her  application  within 
the  same  period  was  in  time. 

(e)  Delivery  of  possession— obstruction  to  by  stranger-dismissal 

of  prior  application  on  the  ground  of  limitation. 

Chtnna  Kachan  v.  Kumara  Piltai  Nilacanta  Pillai. 
T.  L.  T.  390. 

A  decree-holder’s  application  for  delivery  of  possession  was 
rejected  as  it  was  not  made  within  the  time  prescribed  by  Art. 
139  (Art.  152  N.  R)  of  the  Limitation  Regulation.  He  again 
applied  for  delivery  of  possession  under  Sec.  315  C.  P,  C, 
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(6. 21.  r.92  of  the  new  code).  Held  that  the  decree-holder  is  enti¬ 
tled  in  law  to  apply  under  Sec.  315  G.P.C.  for  delivery  of  posses¬ 
sion  irrespective  of  what  took  place  on  the  previous  occasions: 
Tbe  order  of  dismissal  passed  on  the  previous  occasion  on  the 
ground  of  efflux  of  more  than  a  month  from  the  date  of  the 
Amin’s  report  cannot  be  deemed  to  affect  the  decree-holder’s 
right  in  this  matter.  The  rights  conferred  under  Secs.  315  and 
317  C.  P.  C.  are  independent  of  and  distinct  from  each  other-. 
What  the  court  has  to  look  to  is  whether  the  application  is 
within  time  under  Art.  153  (Art.  166  N.  R)  of  the  Limitation 
Regulation.  The  30  days’  time  will  apply  only  to  applications 
for  removal  of  obstruction  and  not  to  applications  for  delivery 
of  possession.  The  provisions  applicable  to  the  present  case 
would  be  Sec.  324  (O.  21.  rr.  94,  96,  -98  and  100  of  the  new  code) 
read  with  Sec.  317 C.  P.  C.  (0.  21.  r.  94  of  the  new  code)  and 
an  omission  to  make  an  application  under  Sec.  324  read  with 
Sec.  317  would  not  preclude  the  auction-purchaser  from 
seeking  for  delivery  of  possession  after  the  efflux  of  one 
month’s  time  prescribed  under  the  above  provisions. 
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